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No. S-00-551: D666 y. Planned Parenthood of Lincoln. 
Motion of appellee for summary dismissal sustained. See rule 
7B(1). 

No. S-00-554: Karr v. Department of Motor Vehicles. 
Motion of appellant to dismiss appeal sustained; appeal 
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No. S-00-677: State v. Brown. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. S-00-731: Thompson v. Likes. Appeal dismissed as 
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No. S-00-816: Thompson v. Kiewit Constr. Co. Stipulation 
allowed; appeal dismissed, each party to pay own costs. 
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No. S-98-623: Schafersman v. Agland Coop. Petition of 
appellant for further review sustained on July 25, 2000. 

No. A-98-866: City of Lincoln v. Nebraska Pub. Power 
Dist., 9 Neb. App. 465 (2000). Petition of appellee for further 
review overruled on September 27, 2000. 

No. A-98-899: In re Application of Powder River Trans. 
Petition of appellant for further review overruled on September 
27, 2000. 

No. A-98-929: Geiger v. Eco Water Systems. Petition of 
appellant for further review overruled on July 25, 2000. 

Nos. A-98-1182, A-98-1183: Fauss v. Norfolk Big Red 
Bottle Shop. Petition of appellees for further review overruled 
on December 20, 2000. 

No. S-98-1213: State v. Wright. Petition of appellant for fur- 
ther review sustained on November 1, 2000. 

No. A-98-1270: Amateis v. City of Bridgeport. Petition of 
appellant for further review overruled on August 23, 2000. 

No. A-98-1314: Wolters v. Johnson. Petition of appellant for 
further review overruled on October 12, 2000. 

No. A-98-1371: State v. Thompson. Petition of appellant for 
further review overruled on September 7, 2000. 

No. A-99-002: State v. Schmidt, 9 Neb. App. 500 (2000). 
Petition of appellant for further review overruled on September 
20, 2000. 

No. A-99-028: In re Estate of Morris. Petition of appellants 
for further review overruled on July 12, 2000. 

No. A-99-044: Washington Cty. Real Estate vy. Breithaupt. 
Petition of appellant for further review overruled on July 25, 
2000. 

No. A-99-124: Wiseman y. Wiseman. Petition of appellant 
for further review overruled on September 7, 2000. 

Nos. S-99-138, S-99-139: Adams v. State. Petition of 
appellee for further review sustained on November 1, 2000. 
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Nos. A-99-210, A-99-211: Dellinger v. Omaha Pub. Power 
Dist., 9 Neb. App. 307 (2000). Petition of appellant for further 
review overruled on September 27, 2000. 

No. A-99-212: Sarpy Cty. Bd. of Comrs. v. Sarpy Cty. 
Land Reutil., 9 Neb. App. 552 (2000). Petition of appellant for 
further review overruled on September 27, 2000. 

No. A-99-297: Shelton v. Shelton. Petition of appellee 
Holmes for further review overruled on July 12, 2000. 

No. A-99-329: Appel v. Appel. Petition of appellant for fur- 
ther review overruled on September 27, 2000. 

No. A-99-340: State v. Sims. Petition of appellant for further 
review overruled on July 12, 2000. 

No. A-99-345: Beachy v. Glathar. Petition of appellant for 
further review overruled on October 12, 2000. 

No. S-99-374: Hagan v. Upper Republican NRD, 9 Neb. 
App. 289 (2000). Petition of appellee for further review sus- 
tained on November 15, 2000. 

No. A-99-396: Swisher v. Midwest Partitions. Petition of 
appellee for further review overruled on July 12, 2000. 

No. A-99-418: State v. Ybarra, 9 Neb. App. 230 (2000). 
Petition of appellee for further review overruled on September 
7, 2000. 

No. A-99-421: Parr v. Florence Drug, Inc. Petition of appel- 
lant for further review overruled on August 23, 2000. 

No. A-99-444: In re Interest of Destiny H. & Suede H. 
Petition of appellant for further review overruled on September 
13, 2000. 

No. A-99-444: In re Interest of Destiny H. & Suede H. 
Petition of appellee for further review overruled on September 
13, 2000. 

No. A-99-459: State v. Gafford. Petition of appellant for fur- 
ther review overruled on September 13, 2000. 

No. A-99-471: State v. Burchard. Petition of appellant for 
further review overruled on July 12, 2000. 

No. A-99-473: Tschida v. Medical Enters., Inc. Petition of 
appellant for further review overruled on August 23, 2000. 

No. A-99-480: Journal Broadcast Group v. Spaghetti 
Works. Petition of appellant for further review overruled on 
December 13, 2000. 
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No. A-99-480: Journal Broadcast Group v. Spaghetti 
Works. Petition of appellee for further review overruled on 
December 13, 2000. 

No. S-99-498: Kirwan v. Chicago Title Ins. Co., 9 Neb. 
App. 372 (2000). Petition of appellant for further review sus- 
tained on December 13, 2000. 

No. A-99-514: Harris v. Abramson. Petition of appellant for 
further review overruled on October 12, 2000. 

No. A-99-545: Johnson v. Wolford. Petition of appellant for 
further review overruled on August 23, 2000. 

No. A-99-545: Johnson v. Wolford. Petition of appellee for 
further review overruled on August 23, 2000. 

No. A-99-583: Powers v. Werner Enters., Inc. Petition of 
appellant for further review overruled on September 20, 2000. 

No. A-99-605: Muia v. Blank. Petition of appellant for fur- 
ther review overruled on November 22, 2000. 

No. A-99-613: Maloley v. Glinsmann. Petition of appellant 
for further review overruled on October 12, 2000. 

No. A-99-630: In re Estate of Ellis, 9 Neb. App. 598 (2000). 
Petition of appellant for further review overruled on November 
22, 2000. . 

No. A-99-640: In re Interest of Christmas W. et al. Petition 
of appellant for further review overruled on July 12, 2000. 

No. A-99-644: Fernau v. Fernau. Petition of appellant for 
further review overruled on August 23, 2000. 

No. S-99-663: Wooldridge v. Wooldridge. Petition of appel- 
lant for further review overruled on November 29, 2000. 

No. S-99-663: Wooldridge v. Wooldridge. Petition of appel- 
lee for further review sustained on November 29, 2000. 

No. S-99-673: Bates v. Design of the Times, Inc., 9 Neb. 
App. 260 (2000). Petition of appellant for further review sus- 
tained on August 23, 2000. 

No. S-99-708: Maxwell v. Montey. Petition of appellants for 
further review sustained on October 17, 2000. 

No. A-99-712: Clark v. Clark. Petition of appellant for fur- 
ther review overruled on July 12, 2000. 

No. S-99-760: Steele v. Sedlacek. Petition of appellant for 
further review sustained on December 20, 2000. 


XXVili PETITIONS FOR FURTHER REVIEW 


No. A-99-770: State v. Cole. Petition of appellant for further 
review overruled on August 23, 2000. 

No. A-99-779: Waschinek v. Beers. Petition of appellee for 
further review overruled on September 13, 2000. 

No. A-99-781: State v. Beach. Petition of appellant for fur- 
ther review overruled on September 7, 2000. 

No. A-99-795: Guzman v. IBP, inc. Petition of appellee for 
further review overruled on October 25, 2000. 

No. A-99-831: Gorup v. Hawkins Constr. Co. Petition of 
appellant for further review overruled on July 12, 2000. 

No. A-99-838: State v. Seckinger. Petition of appellant for 
further review overruled on September 20, 2000. 

No. A-99-854: James Neff Kramper Family Farm v. Beef 
Products, Inc. Petition of appellant for further review overruled 
on November 22, 2000. 

No. A-99-854: James Neff Kramper Family Farm v. Beef 
Products, Inc. Petition of appellee for further review overruled 
on November 22, 2000. 

No. S-99-893: Vopalka v. Abraham, 9 Neb. App. 285 
(2000). Petition of appellant for further review sustained on July 
25, 2000. 

No. A-99-919: State v. Glass. Petition of appellant for further 
review overruled on October 17, 2000. 

No. A-99-926: Malleck v. Dow Chemical Co. Petition of 
appellee for further review overruled on December 20, 2000. 

No. A-99-935: Bennington Company v. Westergard. 
Petition of appellants for further review overruled on November 
15, 2000. 

No. A-99-945: Hauptman, O’Brien v. American Fam. Ins. 
Petition of appellant for further review overruled on October 12, 
2000. 

No. S-99-968: State v. Gangahar, 9 Neb. App. 205 (2000). 
Petition of appellee for further review sustained on July 25, 
2000. 

No. A-99-973: Hoppes v. Board of Regents. Petition of 
appellant for further review overruled on September 20, 2000. 

No. A-99-985: State v. Hansen. Petition of appellant for fur- 
ther review overruled on November 22, 2000. 
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No. A-99-994: In re Interest of Tyler P. et al. Petition of 
appellant for further review overruled on September 13, 2000. 

No. A-99-994: In re Interest of Tyler P. et al. Petition of 
appellee for further review overruled on October 25, 2000. 

No. A-99-1000: Rader v. Jajdelski. Petition of appellant for 
further review overruled on September 13, 2000. 

No. A-99-1005: State v. Navarette. Petition of appellee for 
further review overruled on November 22, 2000. 

No. A-99-1012: James Neff Kramper Family Farm v. City 
of South Sioux City. Petition of appellant for further review 
overruled on November 29, 2000. 

No. S-99-1022: State v. Gutierrez, 9 Neb. App. 325 (2000). 
Petition of appellant for further review sustained on December 
20, 2000. 

No. A-99-1047: Lucas v. Dahlke. Petition of appellant for 
further review overruled on September 20, 2000. 

No. A-99-1055: In re Estate of Trowbridge. Petition of 
appellant for further review overruled on December 13, 2000. 

No. A-99-1077: Tyler v. Hopkins. Petition of appellant for 
further review overruled on August 23, 2000. 

No. A-99-1083: Stein v. Nider. Petition of appellee for fur- 
ther review overruled on December 20, 2000. 

No. S-99-1084: Hageman v. BioNebraska, Inc. Petition of 
appellee for further review sustained on November 1, 2000. 

No. S-99-1118: Blizzard v. Chrisman’s Cash Register Co. 
Petition of appellant for further review sustained on November 
1, 2000. 

No. A-99-1119: Maas v. Maas. Petition of appellant for fur- 
ther review overruled on November 15, 2000. 

No. A-99-1130: State v. Willard. Petition of appellant for 
further review overruled on December 13, 2000. 

No. A-99-1144: Al-Timimi v. Al-Timimi. Petition of appel- 
lant for further review overruled on December 20, 2000. 

No. A-99-1151: State v. Hanus. Petition of appellant for fur- 
ther review overruled on November 1, 2000. 

No. A-99-1152: State v. Werkmeister. Petition of appellant 
for further review overruled on October 17, 2000. 

Nos. A-99-1159, A-99-1160: State v. Abbink. Petition of 
appellant for further review overruled on September 7, 2000. 


XXX PETITIONS FOR FURTHER REVIEW 


No. A-99-1162: Vecchio v. Vecchio. Petition of appellant for 
further review overruled on September 7, 2000. 

No. A-99-1175: State v. Jesseph. Petition of appellee for fur- 
ther review overruled on October 12, 2000. 

No. A-99-1185: State v. Furnas. Petition of appellant for fur- 
ther review overruled on July 12, 2000. 

No. A-99-1194: State v. Welch. Petition of appellant for fur- 
ther review overruled on November 1, 2000. 

No. A-99-1231: State v. Ott. Petition of appellant for further 
review overruled on September 20, 2000. 

No. A-99-1234: State v. McArthur. Petition of appellant for 
further review overruled on August 23, 2000. 

No. A-99-1247: State v. Warburton. Petition of appellee for 
further review overruled on September 27, 2000. 

No. A-99-1248: State v. Bates. Petition of appellee for fur- 
ther review overruled on July 12, 2000. 

No. A-99-1254: Nelsen v. Grzywa, 9 Neb. App. 702 (2000). 
Petition of appellant for further review overruled on December 
20, 2000. 

No. A-99-1296: State v. Miller, 9 Neb. App. 617 (2000). 
Petition of appellant for further review overruled on October 17, 
2000. 

No. A-99-1314: State v. Novak. Petition of appellant for fur- 
ther review overruled on September 27, 2000. 

No. A-99-1322: Broberg v. Wal-Mart Stores, Inc. Petition 
of appellant for further review overruled on November 15, 2000. 

No. A-99-1322: Broberg v. Wal-Mart Stores, Inc. Petition 
of appellee for further review overruled on November 15, 2000. 

No. A-99-1330: Prater v. Hopkins. Petition of appellant for 
further review overruled on July 25, 2000. 

No. A-99-1340: State v. Scott. Petition of appellant for fur- 
ther review overruled on November 22, 2000. 

No. S-99-1362: State v. Grieser. Petition of appellant for 
further review sustained on August 23, 2000. 

No. A-99-1383: Bean v. Maplewood Care Center. Petition 
of appellant for further review overruled on September 20, 2000. 

No. A-99-1389: Gorman v. Dude’s Steak House. Petition of 
appellee for further review overruled on November 22, 2000. 


PETITIONS FOR FURTHER REVIEW XXxi 


No. A-99-1409: In re Interest of Jennifer F. & Kaylee C. 
Petition of appellant for further review overruled on July 12, 
2000. 

No. A-99-1462: State v. Groteluschen. Petition of appellant 
for further review overruled on November 29, 2000. 

No. A-00-001: State v. Overton. Petition of appellant for fur- 
ther review overruled on November 20, 2000. 

No. A-00-005: State v. Vonseggern. Petition of appellant for 
further review overruled on September 27, 2000. 

No. A-00-070: State v. West. Petition of appellant for further 
review overruled on September 20, 2000. 

No. A-00-075: VanDeMark vy. City of Grand Island. 
Petition of appellant for further review overruled on October 25, 
2000. 

No. A-00-093: State v. Strange Owl. Petition of appellant for 
further review overruled on August 23, 2000. 

Nos. A-00-099, A-00-100: State v. McKimmey. Petition of 
appellant for further review overruled on August 23, 2000. 

No. A-00-120: In re Estate of Wahrman. Petition of appel- 
lant for further review overruled on November 15, 2000. 

No. S-00-138: State v. Rubio. Petition of appellant for fur- 
ther review sustained on December 13, 2000. 

No. A-00-151: Melroy v. Kawasaki Motors Mfg. Corp. 
Petition of appellant for further review overruled on December 
20, 2000. 

No. A-00-173: State v. Robben. Petition of appellant for fur- 
ther review overruled on August 14, 2000. 

No. A-00-174: State v. Moore. Petition of appellant for fur- 
ther review overruled on September 20, 2000. 

No. S-00-209: State v. Ruppert. Petition of appellant for fur- 
ther review sustained on September 13, 2000. 

No. A-00-225: Tyler vy. Department of Corr. Servs. Petition 
of appellant for further review overruled on September 7, 2000. 

No. A-00-318: Gould v. Department of Motor Vehicles. 
Petition of appellant for further review overruled on October 12, 
2000 


No. S-00-325: State v. Roberts. Petition of appellant for fur- 
ther review sustained on October 12, 2000. 


XXXxii PETITIONS FOR FURTHER REVIEW 


No. A-00-330: State v. Brown. Petition of appellant for fur- 
ther review overruled on December 6, 2000. 

No. A-00-371: Coulson v. Nebraska Bd. of Parole. Petition 
of appellant for further review overruled on October 17, 2000. 

No. A-00-425: In re Estate of Sidles. Petition of appellant 
for further review overruled on November 15, 2000. 

No. A-00-428: State v. Churchill. Petition of appellant for 
further review overruled on October 12, 2000. 

No. A-00-456: State v. Pierce. Petition of appellant for fur- 
ther review overruled on December 13, 2000. 

No. A-00-457: State v. Taylor. Petition of appellant for fur- 
ther review overruled on December 13, 2000. 

No. A-00-472: State v. VanNatter. Petition of appellant for 
further review overruled on October 25, 2000. 

No. A-00-476: Hunt v. Clarke. Petition of appellant for fur- 
ther review overruled on December 20, 2000. 

No. S-00-492: Foote v. O’Neill Packing. Petition of appel- 
lant for further review sustained on December 20, 2000. 

No. A-00-527: State v. Krutilek. Petition of appellant for 
further review overruled on November 15, 2000. 

No. A-00-549: New Tek Mfg. v. Beehner. Petition of appel- 
lant for further review overruled on September 20, 2000. 

No. A-00-577: State v. Brown. Petition of appellant for fur- 
ther review overruled on December 20, 2000. 

No. A-00-768: State v. Moore. Petition of appellant for fur- 
ther review overruled on September 27, 2000. 

No. A-00-769: State v. Harper. Petition of appellant for fur- 
ther review overruled on October 25, 2000. 

No. A-00-789: State v. Akins. Petition of appellant for fur- 
ther review overruled on December 13, 2000. 

No. A-00-920: State v. Stapleton. Petition of appellant for 
further review overruled on November 15, 2000. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


LONNIE NICKELL, APPELLANT, V. JOHN RUSSELL, INDIVIDUALLY, 
AND JOHN RUSSELL AND DENNIS PESTAL, A PARTNERSHIP, REAL 
NAME UNKNOWN, APPELLEES. 

614 N.W. 2d 349 


Filed July 21, 2000. No. S-98-772. 


Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the 
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial dis- 
cretion is a factor only when the rules make such discretion a factor in determining 
admissibility. 
Trial: Evidence: Appeal and Error. To constitute reversible error in a civil case, 
the admission or exclusion of evidence must unfairly prejudice a substantial right of 
the litigant complaining about evidence admitted or excluded. 
Rules of Evidence. Neb. Rev. Stat. § 27-106 (Reissue 1995) is concerned with the 
danger of admitting a statement out of context, and additional evidence is admissible 
only if it qualifies or explains the previous testimony. 
___. Under Neb. Rev. Stat. § 27-106 (Reissue 1995), when evidence proffered by 
counsel leaves a false impression, the trial court may in its discretion allow the use 
of otherwise inadmissible evidence to clarify or complete an issue opened up by that 
counsel. 
Trial: Evidence: Appeal and Error. An erroneous exclusion of evidence is 
reversible only if the complaining litigant was prejudiced by the exclusion of such 
evidence. 
Rules of Evidence: Testimony: Hearsay. Neb. Rev. Stat. § 27-804(2)(a) (Reissue 
1995) provides a statutory exception to the hearsay rule for former testimony falling 
within its parameters because the opportunity for cross-examination, the administer- 
ing of an oath, the solemnity of the occasion, and the accuracy of modem methods of 
crores testimony all combine to give former testimony a high degree of reliability. 
. Prior testimony within the ambit of Neb. Rev. Stat. § 27-804(2)(a) 
(Reissue 1995) is not to be excluded by the hearsay rule. 
Negligence: Proximate Cause. A plaintiff is contributorily negligent if (1) the plain- 
tiff fails to protect himself or herself from injury, (2) the plaintiff's conduct concurs 
and cooperates with the defendant’s actionable negligence, and (3) the plaintiff's 
conduct contributes to the plaintiff's injuries as a proximate cause. 
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slight-gross comparison of Neb. Rev. Stat. § 25-21,185 (Reissue 1995) for actions 
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tory negligence was more than slight as a matter of law or (2) the defendant's negli- 
gence was not gross in comparison to the plaintiff's negligence as a matter of law. 

10. Negligence: Juries. If reasonable minds might draw different conclusions from the 
facts adduced at trial, the issues of negligence and contributory negligence are for the 
Jury. 

11. Negligence: Evidence: Juries. When substantial evidence shows that the plaintiff 
contributed to a collision, the issue of contributory negligence should be considered 
by the jury. 

12. Negligence: Proximate Cause: Words and Phrases. A proximate cause is a cause 
that produces a result in a natural and continuous sequence, and without which the 
result would not have occurred. 

13. Negligence: Tort-feasors: Liability. The doctrine that an intervening act cuts off a tort- 
feasor’s liability comes into play only when the intervening cause is not foreseeable. 

14. Negligence. To constitute want of due care on the part of a party, it is not necessary 
that the party should have anticipated the exact harm which occurred; it is sufficient 
that the party knew or should have known that substantial injury was likely to result 
from his or her act. 


Appeal from the District Court for Lancaster County: 
BERNARD J. McGinn, Judge. Reversed and remanded for a new 
trial. 


William A. Wieland and Jeffry D. Patterson, of Healey & 
Wieland Law Firm, for appellant. 


Stephen L. Ahl, Dean J. Sitzmann, and Thomas B. Wood, of 
Wolfe, Snowden, Hurd, Luers & Ahl, for appellee John Russell. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
INTRODUCTION 

This personal injury case, which is before us for the second 
time, see Nickell v. Russell, 247 Neb. 112, 525 N.W.2d 203 
(1995) (Nickell 1, involves an accident in which the defendant 
John Russell, while operating a pickup truck close to midnight 
on June 28, 1986, in rural Lancaster County, Nebraska, struck 
and injured the plaintiff, Lonnie Nickell. Nickell was lying 
down in approximately the middle of a gravel road. In Nickell I, 
the district court had directed a verdict that Russell was negli- 
gent as a matter of law and that Nickell was not contributorily 
negligent and, thereafter, entered judgment pursuant to a jury 
verdict for Nickell in the amount of $600,000. On appeal, we 
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held that under the range of vision rule, Russell was negligent as 
a matter of law because Russell had observed an object in his 
path and that no exception to the rule was applicable because 
Russell saw the object (Nickell’s body) in time to avoid it. 
Nickell I. This court, however, determined that there was suffi- 
cient evidence from which a jury could reasonably infer that 
Nickell acted negligently by lying down on the gravel road; con- 
sequently, we decided that a jury question was presented regard- 
ing Nickell’s contributory negligence. /d. 

We, therefore, affirmed the judgment of the district court in 
part, and in part reversed the judgment and remanded the cause 
to the district court for a new trial based on our conclusions. /d. 
The evidence adduced upon retrial of this matter was similar, in 
many respects, to the evidence adduced in the first trial. Thus, 
we will set forth only those facts which are pertinent to the 
issues raised in the instant appeal. The reader may refer to 
Nickell I, as necessary, for a more complete description of the 
first trial and the reasons for our decision therein. 


SECOND TRIAL: FACTUAL AND 
PROCEDURAL BACKGROUND 

Nickell had filed a petition sounding in negligence against 
Russell in his individual capacity and against Russell and 
Dennis Pestal as a partnership. There is no issue on appeal as to 
the matter of the partnership liability. 

Nickell’s petition alleged that on June 28, 1986, Russell 
failed to maintain a proper lookout and failed to keep his pickup 
truck under reasonable contro! when he struck Nickell with his 
pickup truck on West Princeton Road, a rural county road in 
Lancaster County which runs east and west. Nickell further 
alleged that as a result of Russell’s negligence, Nickell suffered 
an amputation of his right arm, a fractured right leg, a fractured 
pelvis, a closed head injury, and psychological damage. Nickell 
sought medical expenses, as well as general damages for pain 
and suffering, disability, and disfigurement. 

Russell asserted in his answer that Nickell’s own negligent 
acts and omissions proximately caused and contributed to 
Nickell’s injuries. Specifically, Russell alleged that Nickell lay 
down in the road after dark when he knew or should have known 
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that motor vehicles might be using the roadway and that Nickell 
failed to maintain a proper lookout. Russell also alleged that 
Nickell knew or should have known that Nickell would be diffi- 
cult to see in his reclining position. Further, Russell alleged that 
Nickell assumed the risk of being struck by a vehicle because 
Nickell knew and appreciated the danger of reclining on the 
road while tired, that Nickell voluntarily and deliberately 
exposed himself to the danger, and that Nickell’s own actions 
proximately caused his injuries. 

The following evidence was adduced at the second trial: On 
June 28, 1986, at some time after 10 p.m., Nickell sneaked out 
of his parents’ farmhouse and headed south across a field to 
West Princeton Road. Nickell went to the south side of the road 
and stood in the ditch, awaiting the arrival of two friends. 
Nickell became tired of standing and decided to sit down; even- 
tually, he grew tired of sitting and decided to lie down on the 
gravel pile along the road. Nickell lay down with his legs along 
the south side of the road, a position from which he could see 
approximately a quarter of a mile to the east. The next thing 
Nickell recalled was waking up in the hospital. 

As it extends past the Nickells’ property, West Princeton 
Road contains a rather large hill to the east of the Nickells’ prop- 
erty, in addition to a long, gradual hill which crests to the west 
of the property. Nickell lay down between the crests of the two 
hills, at a place subsequently determined to be on the gradual 
incline toward the crest of the hill to the west of the Nickells’ 
property. At trial, Nickell acknowledged the danger of his deci- 
sion to lie down on the side of the road. 

Immediately prior to the accident, Russell was driving west- 
bound on West Princeton Road at approximately 35 to 40 miles 
per hour. Russell testified that he first became aware of some- 
thing in the roadway as he “felt [himself] going up a hill.” 
Russell indicated where he first noticed the object in the road- 
way and marked that location on a photograph introduced at 
trial. The evidence reveals that the incline actually started to the 
east of the point marked by Russell on the photograph, but that 
the road in the area was relatively flat. 

Russell testified that his initial observations of the “object” in 
the roadway led him to believe that it was either trash, a board, 
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a pile of rags, or something of a similar nature. Russell esti- 
mated that approximately 3 to 4 seconds elapsed between the 
time he first saw the object until it disappeared under the hood 
of his vehicle. As he neared the object, Russell applied his 
brakes and swerved in an attempt to avoid hitting the object with 
his wheels, but elected not to abruptly apply his brakes or to turn 
sharply because he did not want to roll his vehicle or to grind the 
object beneath it. Just before the object disappeared under the 
hood of his vehicle, Russell realized it was a human form. The 
record shows that Russell at no time consumed alcohol on the 
day of the accident. 

After running over Nickell, Russell turned around and went 
to see what had happened; he saw Nickell lying on the road with 
his right arm completely severed from his body. Russell put 
Nickell and his severed arm in the bed of Russell’s pickup truck 
and began driving eastbound on West Princeton Road, when he 
encountered two teenagers in a car backing out of the Nickells’ 
driveway. Russell requested the assistance of the two teenagers 
and was advised that the nearest medical facility was the Crete 
hospital, to which Russell proceeded with Nickell. While at the 
Crete hospital, Russell spoke to Paul Jacobsen, a sergeant with 
the Lancaster County sheriff’s office, who was investigating the 
accident. 

Jacobsen memorialized his investigation and some conclusions 
reached therefrom in an accident report, which report assisted him 
in his testimony at the first trial in this matter. Portions of 
Jacobsen’s testimony from the first trial were read into evidence 
in the instant case, as Jacobsen died prior to the second trial. 
Those portions of Jacobsen’s testimony pertinent to the resolution 
of this appeal are more fully developed in our analysis. 

Expert witness James Summers, a consulting engineer, pre- 
pared an accident reconstruction study for Nickell. In that role, 
Summers conducted a land survey in which he located various 
points, including the point 400 feet east of the point of impact at 
which West Princeton Road begins to incline. With reference to 
the crucial issue of perception, Summers testified about tests he 
had conducted on West Princeton Road in June 1990, during 
which he used Russell’s pickup truck to see if its headlights were 
such that Russell could not have detected an object lying in the 
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roadway at night. Summers placed upon the roadway a man- 
nequin dressed in clothing similar to that worn by Nickell on the 
night of the accident and determined that the object began to be 
illuminated from 400 feet away. During cross-examination, 
Summers conceded that misidentification and perception affect 
how a driver reacts to an object in the roadway and that people 
generally react quicker to expected objects in the roadway. 

Dr. John Flowers, a professor of psychology at the University 
of Nebraska-Lincoln, testified on behalf of Russell regarding the 
perception issue. Flowers’ specialty areas include human infor- 
mation processing, cognitive processes, and human performance. 
Flowers testified that a lack of expectancy is a key part of human 
perception and that unexpected objects may take up to twice as 
long to identify as expected objects. Flowers also asserted that 
perception is affected if a person observes objects while moving 
and that such perceptions generally are not as accurate as if that 
same person observed the same objects while stationary. 
According to Flowers, the dark blue shirt and denim jeans worn 
by Nickell on the night of the accident would not have created a 
high degree of contrast with the surface of West Princeton Road. 

After the defense rested, Nickell made a motion to strike 
Russell’s testimony based on the ground that the previous testi- 
mony Russell had given in depositions and at the first trial 
revealed that his testimony at this second trial was altered to 
meet the exigencies of the case. Shortly after Nickell’s motion, 
Russell made a motion for a directed verdict on the issue of 
Nickell’s contributory negligence. Nickell contended that the 
issue of contributory negligence should not be submitted to the 
jury, arguing that the evidence was insufficient to do so. Both 
motions were overruled by the district court, and the issue of 
Nickell’s contributory negligence was submitted to the jury. The 
jury returned a verdict in favor of Russell, from which Nickell 
timely appealed. We moved the case to our docket pursuant to 
our authority to regulate the dockets of the appellate courts. 
Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


ASSIGNMENTS OF ERROR 
Nickell alleges, renumbered, that the district court erred in (1) 
sustaining Russell’s hearsay objection to the prior testimony of 
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Jacobsen, (2) submitting the issue of Nickell’s contributory neg- 
ligence to the jury, (3) overruling Nickell’s motion to strike 
Russell’s testimony, (4) excluding an exhibit offered to impeach 
Flowers, (5) admitting the opinions of Flowers, and (6) failing 
to give either of Nickell’s proposed jury instructions regarding 
burden of proof. 


STANDARD OF REVIEW 

[1,2] In proceedings where the Nebraska Evidence Rules 
apply, the admissibility of evidence is controlled by the 
Nebraska Evidence Rules; judicial discretion is a factor only 
when the rules make such discretion a factor in determining 
admissibility. Snyder v. EMCASCO Ins. Co., 259 Neb. 621, 611 
N.W.2d 409 (2000). To constitute reversible error in a civil case, 
the admission or exclusion of evidence must unfairly prejudice 
a substantial right of the litigant complaining about evidence 
admitted or excluded. Blue Valley Co-op v. National Farmers 
Org., 257 Neb. 751, 600 N.W.2d 786 (1999); Sacco v. 
Carothers, 257 Neb. 672, 601 N.W.2d 493 (1999). See, also, 
Neb. Rev. Stat. § 27-103 (Reissue 1995). 


ANALYSIS 


§ 27-106: RULE OF COMPLETENESS 
Nickell asserts in his first assignment of error that the district 
court erred in sustaining Russell’s hearsay objection to the read- 
ing of certain portions of Jacobsen’s testimony from the first 
trial. As noted earlier, Jacobsen is deceased and portions of his 
testimony from the first trial were read into evidence in the 
instant case. Nickell contends that certain parts of Jacobsen’s 
testimony were read into evidence by Russell and that other por- 
tions of Jacobsen’s testimony, offered by Nickell, should have 
been admitted under either Neb. Rev. Stat. § 27-106 (Reissue 
1995) (rule of completeness) or Neb. Rev. Stat. § 27-804(2)(a) 
(Reissue 1995). We agree and, for the reasons that follow, con- 
clude that Nickell is entitled to a new trial. 

(3,4] Section 27-106 provides in pertinent part: 
(1) When part of an act, declaration, conversation or 
writing is given in evidence by one party, the whole on the 
same subject may be inquired into by the other. .. . When 
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a detached act, declaration, conversation or writing is 
given in evidence, any other act, declaration or writing 
which is necessary to make it fully understood, or to 
explain the same, may also be given in evidence. 

(2) The judge may in his discretion either require the 
party thus introducing part of a total communication to 
introduce at that time such other parts as ought in fairness 
to be considered contemporaneously with it, or may permit 
another party to do so at that time. 

We extensively discussed the rule of completeness, § 27-106, in 
State v. Schrein, 244 Neb. 136, 504 N.W.2d 827 (1993), and 
explained that § 27-106 is a rule that comes into play when a 
statement is admitted into evidence out of context. Because 
§ 27-106 is concerned with the danger of admitting certain state- 
ments taken out of context, we stated that “additional evidence 
is admissible only if it qualifies or explains the previous testi- 
mony.” 244 Neb. at 143, 504 N.W.2d at 832. This court also 
stated in State v. Schrein that under § 27-106, when evidence 
proffered by defense counsel “leaves a false impression, the trial 
court may allow the use of otherwise inadmissible evidence to 
clarify or complete an issue opened up by defense counsel.” 244 
Neb. at 143, 504 N.W.2d at 832. Further, § 27-106 may allow 
the admission of “explaining matter that otherwise might not 
have been admissible as hearsay, opinion, or the like.” 244 Neb. 
at 144, 504 N.W.2d at 832. 

In the instant case, Russell introduced a portion of Jacobsen’s 
testimony from the first trial which indicated that the collision 
occurred in the middle of the traveled portion of the road and 
that there was no indication that Russell had traveled anywhere 
other than in the middle portion of the gravel road. Russell also 
introduced into evidence another portion of Jacobsen’s testi- 
mony which suggests that any motorist would be surprised to 
see someone lying on the road in the middle of the night and that 
“deceleration marks were not of enough length to indicate any 
great or excessive speed.” After Russell read into evidence the 
foregoing statements of Jacobsen, Nickell proffered Jacobsen’s 
ultimate conclusion that “[dJue to the dry and normal road con- 
ditions existing at the time, it is this deputy’s opinion that Mr. 
Russell immediately recognized the object, as being a danger or 
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a danger to himself, there would have been adequate time for 
him to stop or take other evasive action.” When Nickell offered 
this portion of Jacobsen’s testimony, the court sustained 
Russell’s hearsay objection and did not allow the testimony to 
be read to the jury. 

Those portions of Jacobsen’s testimony offered by Russell, 
and admitted into evidence, would suggest to the jury that 
Jacobsen, a neutral investigating officer, had concluded that the 
accident was due only in slight part, if any, to Russell’s negli- 
gence. That portion of Jacobsen’s testimony offered by Nickell, 
however, would suggest to the jury that Jacobsen may have ulti- 
mately reached a different conclusion, i.e., that Russell had ade- 
quate time to avoid colliding with Nickell. In other words, 
Nickell attempted to offer portions of Jacobsen’s testimony that 
would qualify and explain those portions of Jacobsen’s testi- 
mony read into evidence by Russell. Based on § 27-106, we con- 
clude that the district court abused its discretion in precluding 
that portion of Jacobsen’s prior testimony offered to be read into 
evidence by Nickell. 

[5S] Of course, the district court’s erroneous exclusion of 
Jacobsen’s testimony is reversible only if Nickell was preju- 
diced by the exclusion of Jacobsen’s testimony. See, Blue Valley 
Co-op v. National Farmers Org., 257 Neb. 751, 600 N.W.2d 786 
(1999); Hoover v. Burlington Northern RR. Co., 251 Neb. 689, 
559 N.W.2d 729 (1997). See, also, § 27-103. Since this action 
accrued prior to February 8, 1992, we note that Nickell would 
be barred from recovery if his contributory negligence was more 
than slight and Russell’s negligence was not gross in compari- 
son. See Neb. Rev. Stat. § 25-21,185 (Reissue 1995). The dis- 
trict court’s ruling certainly affects substantial rights of Nickell, 
as those portions of Jacobsen’s testimony which were admitted 
at trial were taken out of context and suggest that Russell was 
only slightly negligent, if negligent at all. Nickell sought to 
place Jacobsen’s testimony back into context by informing the 
jury that Jacobsen’s ultimate conclusion was that Russell may 
have had adequate time to stop his vehicle prior to the accident. 
The district court’s ruling did not allow the jury to fully evalu- 
ate Jacobsen’s testimony from the first trial and unfairly preju- 
diced Nickell’s rights. We determine that those portions of 
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Jacobsen’s testimony in Nickell’s offer of proof were admissible 
under § 27-106, in order to fully explain those portions of 
Jacobsen’s testimony introduced by Russell, and the district 
court’s ruling to the contrary constitutes reversible error. Thus, 
Nickell is entitled to a new trial. 

We find it necessary to briefly address the district court’s 
exclusion of portions of Jacobsen’s testimony as hearsay, since 
Russell contends that the offending portion of Jacobsen’s testi- 
mony was “hearsay within hearsay,” i.e., the portion of Jacobsen’s 
testimony offered by Nickell consists of Jacobsen’s reading from 
his police report. While “[t]he proffer of . . . testimony given at 
another trial [does raise] a hearsay question because live evidence 
is not being offered in front of the factfinder in the case now on 
trial,” 5 Jack B. Weinstein & Margaret A. Berger, Weinstein’s 
Federal Evidence § 804.04[1][a] at 804-29 (2d ed. 2000), such 
hearsay evidence is not to be excluded by the hearsay rule if it sat- 
isfies the requirements of § 27-804(2)(a). 

[6,7] Section 27-804(2)(a) provides a statutory exception to 
the hearsay rule for former testimony falling within its parame- 
ters because the opportunity for cross-examination, the adminis- 
tering of an oath, the solemnity of the occasion, and the accu- 
racy of modern methods of recording testimony all combine to 
give former testimony a high degree of reliability. See, 2 
McCormick on Evidence § 301 (John W. Strong Sth ed. 1999); 
5 Weinstein & Berger, supra. This court has previously 
acknowledged that prior testimony within the ambit of 
§ 27-804(2)(a) is not to be excluded by the hearsay rule. See 
State v. Evans, 212 Neb. 476, 323 N.W.2d 106 (1982). 

Jacobsen’s testimony was given in a prior trial of this same 
case. Jacobsen has since died, thereby rendering him unavail- 
able to testify in the instant case. Because this trial involves the 
same parties and identical issues as the previous trial, and 
because Russell was given an adequate opportunity to cross- 
examine Jacobsen and raise timely objections in that previous 
trial, Jacobsen’s prior testimony was admissible under 
§ 27-804(2)(a). Thus, the district court erred by sustaining 
Russell’s hearsay objection to Jacobsen’s prior testimony. 

Even though Russell contends that the portion of Jacobsen’s 
testimony offered by Nickell was hearsay within hearsay, 
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Russell’s contention in this regard is of little consequence in the 
instant case. As previously set forth, § 27-106 may allow the 
admission of “explaining matter that otherwise might not have 
been admissible as hearsay, opinion, or the like.” State v. 
Schrein, 244 Neb. 136, 144, 504 N.W.2d 827, 832 (1993). 
Assuming, arguendo, that Russell is correct in his assertion that 
those portions of Jacobsen’s former testimony offered by 
Nickell may generally be inadmissible as hearsay within 
hearsay, those statements were properly admissible in the instant 
case under § 27-804(2)(a) to explain and place into accurate 
context those portions of Jacobsen’s testimony offered by 
Russell. See § 27-106. Consequently, Russell’s assertions are 
without merit. 


SUBMISSION OF CONTRIBUTORY NEGLIGENCE ISSUE 

Even though our disposition requires that this cause be 
remanded for a new trial and we need not reach all of the errors 
assigned by Nickell, we nonetheless consider Nickell’s assertion 
that contributory negligence was improperly submitted to the 
jury, since the issue has recurred once and is likely to recur upon 
remand. 

(8-10] Nickell contends that the district court erred in sub- 
mitting the issue of contributory negligence to the jury because 
Russell adduced no evidence which would allow a juror to con- 
clude that his lying down in the road concurred with Russell’s 
negligently failing to stop or turn. We begin our analysis by not- 
ing that a plaintiff is contributorily negligent if (1) the plaintiff 
fails to protect himself or herself from injury, (2) the plaintiff’s 
conduct concurs and cooperates with the defendant’s actionable 
negligence, and (3) the plaintiff’s conduct contributes to the 
plaintiff’s injuries as a proximate cause. Baldwin v. City of 
Omaha, 259 Neb. 1, 607 N.W.2d 841 (2000); Humphrey v. 
Burlington Northern RR. Co., 251 Neb. 736, 559 N.W.2d 749 
(1997). A defendant is entitled to judgment as a matter of law 
under the slight-gross comparison of § 25-21,185 for actions 
accruing before February 8, 1992, if he or she proves that (1) a 
plaintiff’s contributory negligence was more than slight as a 
matter of law or (2) the defendant’s negligence was not gross in 
comparison to the plaintiff’s negligence as a matter of law. See 


12 260 NEBRASKA REPORTS 


Harrison vy. Seagroves, 250 Neb. 495, 549 N.W.2d 644 (1996). 
However, if reasonable minds might draw different conclusions 
from the facts adduced at trial, the issues of negligence and con- 
tributory negligence are for the jury. Humphrey v. Burlington 
Northern RR. Co., supra; Harrison v. Seagroves, supra. 

We have previously affirmed the district court’s directing a 
verdict in favor of Nickell on the issue of Russell’s negligence, 
Nickell I, and that remains the law of this case. The question pre- 
sented by Nickell’s assignment of error is whether evidence was 
adduced at trial from which reasonable minds could draw dif- 
ferent conclusions as to Nickell’s contributory negligence. We 
conclude that such evidence was adduced and that the issue of 
Nickell’s contributory negligence was properly submitted to the 
jury. 
[11] The record before us readily reveals evidence very simi- 
lar to that relied upon by this court in Nickell J. Nickell testified 
that he lay down on the side of the road after he became tired of 
standing. Further, Nickell maintained that while he was con- 
cerned about traffic, he was concerned only about traffic from 
the west, or the opposite direction from which Russell emerged. 
We said in Nickell I, and we reiterate in this case, that 
“[cJommon sense dictates that generally it is .. . negligent to lie 
down on or beside the road, oblivious to the dangers of traffic. 
When substantial evidence shows that the plaintiff contributed 
to the collision, the issue of contributory negligence should be 
considered by the jury.” 247 Neb. at 127, 525 N.W.2d at 212. 

Nickell, however, asserts that his negligence was only pas- 
sive, therefore creating a condition, while Russell’s negligence 
was the moving and effective cause of the accident, thereby ren- 
dering the latter the sole proximate cause of his injuries. 
Nickell’s argument in this regard misconstrues our proximate 
cause jurisprudence and is without merit. 

[12,13] We explained in Sacco v. Carothers, 253 Neb. 9, 
17-18, 567 N.W.2d 299, 306 (1997), that a “proximate cause is 
a cause that produces a result in a natural and continuous 
sequence, and without which the result would not have 
occurred.” (Emphasis in original.) Accord Baldwin v. City of 
Omaha, supra. The jury could have reasonably inferred from the 
evidence at trial that Nickell’s voluntarily lying down on the 
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side of the road led to his personal injury in a natural and con- 
tinuous sequence of events. Of course, Nickell’s negligence 
alone could not have resulted in the injuries he sustained as a 
result of the accident, as evinced by the district court’s instruc- 
tion to the jury that Russell was negligent as a matter of law. 
However, Nickell’s assertion that Russell’s negligence was an 
efficient intervening cause, breaking the causal connection 
between Nickell’s original negligence and his injury, is incor- 
rect; “[t]he doctrine that an intervening act cuts off a tort- 
feasor’s liability comes into play only when the intervening 
cause is not foreseeable.” Sacco v. Carothers, 253 at 15, 567 
N.W.2d at 304. 

[14] As previously explained, Nickell’s testimony indicates 
that he was aware of the risks posed by traffic traveling upon 
West Princeton Road, yet he lay down along the side of the road 
anyway. It was sufficiently foreseeable that Nickell’s lying on 
the side of the road could result in his being struck by traffic 
traveling thereon. To constitute want of due care on Nickell’s 
part, it is not necessary that he should have anticipated the exact 
harm which occurred; it is sufficient that Nickell knew or should 
have known that substantial injury was likely to result from his 
act. See Baldwin v. City of Omaha, 259 Neb. 1, 607 N.W.2d 841 
(2000). Thus, sufficient evidence was adduced upon which a 
jury could have based the conclusion that Nickell’s contributory 
negligence was active at the time of the collision; his contention 
that the contributory negligence issue should not have been sub- 
mitted to the jury is without merit. We need not consider 
Nickell’s other assigned errors. 


CONCLUSION 

The district court erroneously excluded those portions of 
Jacobsen’s testimony Nickell sought to introduce in order to 
place into context portions of the same testimony introduced by 
Russell. Because this error prejudiced substantial rights of 
Nickell, we reverse the judgment of the district court and 
remand this matter for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL, 
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PER CURIAM. 

Douglas King, together with other Nebraska State Patrol 
employees (the troopers), filed a lawsuit against the State of 
Nebraska alleging that the State’s overtime policy violated the 
Fair Labor Standards Act (FLSA), 29 U.S.C. § 201 et seq. 
(1994). In a separate lawsuit, John G. Carrigan, a corrections 
lieutenant in the Nebraska Department of Correctional Services 
(Department), similarly claimed that the State’s overtime policy 
violated the FLSA. The troopers and Carrigan (hereinafter col- 
lectively the appellants) moved for partial summary judgment, 
asking that the district court find in their favor on the issue of the 
State’s liability and that the State’s policies are willful violations 
of the FLSA. Carrigan also requested that the court find in his 
favor on the issue of whether he is an exempt employee under 
the FLSA. 

The district court for Lancaster County denied the appellants’ 
motions for partial summary judgment and dismissed their 
respective petitions for lack of jurisdiction based on the State’s 
sovereign immunity. These appeals followed and have been con- 
solidated for disposition. The question presented is whether the 
State has waived its sovereign immunity in suits brought to 
invalidate certain contractual provisions as violative of the 
FLSA. We hold that the State has not waived its sovereign 
immunity in the instant cases and, therefore, dismiss the appeals 
for lack of jurisdiction. 


FACTUAL AND PROCEDURAL BACKGROUND 


STATE PATROL TROOPERS 
Appellant King and all other named plaintiffs in his suit are 
Nebraska State Patrol employees. In their first petition of 
December 10, 1996, the troopers alleged that State Patrol troop- 
ers were required to work overtime and that the State provided 
them with compensatory time off for overtime work instead of 
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cash overtime pay. The troopers further alleged that to keep 
compensatory time balances at a minimum, the State would uni- 
laterally schedule time off for the troopers if the troopers them- 
selves did not do so. The troopers alleged that as a result, com- 
pensatory time balances were reduced by the State’s requiring 
involuntary use of compensatory time without monetary com- 
pensation. Additionally, the troopers claimed that for one or 
more of the troopers, the State would set off overtime hours 
worked against compensatory time used at the rate of an hour 
and a half compensatory time for each hour of overtime worked 
during the same pay period. As a result, the troopers’ compen- 
satory time banks were not increased even though they worked 
overtime without monetary compensation. 

Further, the troopers alleged that three of the troopers were 
promoted within the last 3 years to the rank of lieutenant and 
were informed that they would be ineligible for overtime pay or 
for a compensatory time bank of accrued overtime. The troopers 
claimed that the State directed these three troopers to use all of 
their earned compensatory time banks within 1 year of their pro- 
motion or lose this earned time. 

The troopers asserted that the State’s unilateral policy of forc- 
ing them to use compensatory time violated 29 U.S.C. §§ 206 
and 207. They alleged that the failure to compensate them for 
the forced use of compensatory time was a willful violation of 
these sections within the scope of 29 U.S.C § 255(a) (1994). 

The troopers prayed for damages in the form of backpay for 
the prior 3 years, injunctive relief to enjoin the State from 
requiring the employees to schedule compensatory time off, liq- 
uidated damages equal to the amount of any backpay awarded, 
costs, attorney fees, and prejudgment interest. Additionally, the 
troopers asked the court to declare that the State’s policies are 
unlawful and constitute a willful violation of 29 U.S.C. §§ 206 
and 207 and that the lieutenants are eligible to earn overtime 
compensation. 

The State filed a demurrer on December 16, 1996, asserting 
that the court lacked jurisdiction over the State or over the subject 
matter, since the State had not waived its sovereign immunity, that 
there was a defect of party defendant, and that the petition did not 
state facts sufficient to constitute a cause of action. The district 
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court overruled this demurrer on February 7, 1997, determining 
that the subject matter of the suit was an employment relationship 
between the troopers and the State, which was a contractual mat- 
ter. The court concluded that the State had waived its sovereign 
immunity for actions arising from a contract, citing Neb. Rev. 
Stat. § 25-21,206 (Reissue 1995), and Hoiengs v. County of 
Adams, 245 Neb. 877, 516 N.W.2d 223 (1994). 

The troopers amended their petition, with a few significant 
changes. Specifically, one individual was added to the list of 
troopers who were promoted to the rank of lieutenant and sub- 
ject to the State’s overtime policies. The troopers also alleged 
that § 10.5 of the labor contract between the State and the State 
Law Enforcement Bargaining Council, which governed the use 
of compensatory time, is null and void as violative of 29 U.S.C. 
§§ 206 and 207. The troopers also alleged that the State had 
retaliated and discriminated against several of them by taking 
actions in conjunction with its policies and procedures which 
denied these troopers the opportunity to work overtime, includ- 
ing regularly scheduled hours on holidays, in violation of 29 
U.S.C. §§ 215(a)(3) and 216(b). In the troopers’ prayer for 
telief, they requested that the court declare § 10.5 of the labor 
contract null and void as being in violation of federal laws, 
including 29 U.S.C. §§ 206 and 207. 


APPELLANT CARRIGAN 

Appellant Carrigan was employed by the Department as a 
corrections lieutenant at the Nebraska Correctional Center for 
Women in York. Carrigan died during the pendency of this 
appeal, and his personal representative was substituted as the 
appellant. Similarly to the troopers, Carrigan alleged that he was 
required to work overtime and that the State provided him with 
compensatory time off for overtime work performed instead of 
cash overtime pay. To keep the compensatory time bank bal- 
ances at a minimum, the State would unilaterally schedule time 
off for Carrigan if he did not do so, or would unilaterally 
decrease his compensatory time bank balance. As a result, 
Carrigan alleged that his compensatory time balance was 
reduced by the State, requiring involuntary use of compensatory 
time without monetary compensation, which he alleged was a 
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violation of 29 U.S.C. §§ 206 and 207 and was a willful viola- 
tion of these sections within the scope of 29 U.S.C. § 255(a). 
Carrigan prayed for damages in the form of backpay for the 
prior 3 years, injunctive relief to enjoin the State from requiring 
him to schedule compensatory time off, a declaration that the 
State’s policies are unlawful and constitute willful violations, 
liquidated damages equal to the amount of any backpay 
awarded, costs, attorney fees, and prejudgment interest. 

On January 3, 1997, the State filed a demurrer to Carrigan’s 
petition, reiterating the grounds upon which it based its demur- 
rer to the troopers’ petition. This demurrer was also overruled on 
February 7, as part of the same order overruling the demurrer to 
the troopers’ petition. 


SUMMARY JUDGMENT 

The appellants moved for partial summary judgment on 
March 24, 1998. These motions sought an order in their favor on 
the issue of liability. On August 27, the district court overruled 
the motions for partial summary judgment and dismissed the 
appellants’ petitions. The district court stated that its prior rul- 
ings on the State’s demurrers were incorrect and that these 
actions seeking to subject the State to the FLSA provisions are 
barred by sovereign immunity. The district court reasoned: 

The plaintiffs contend that the State has waived its 
sovereign immunity under Nes. REv. STAT. §25-21,206 
(Reissue 1995), citing Hoiengs v. County of Adams, 245 
Neb. 877, 516 N.W.2d 223 (1994). In Hoiengs the plain- 
tiffs claimed that the various counties had failed to make 
proper contributions to the retirement accounts of the 
employees in accordance with the applicable retirement 
statutes. The court found that the claims to retirement ben- 
efits by the public employees were contract rights and that 
the employees’ expectations with respect to their pensions 
were protected by the law of contracts. Therefore, because 
the Legislature had provided in Section 25-21,206 that the 
State can be sued on any matter arising from a contract 
authorized or ratified by the Legislature, this constituted a 
waiver of sovereign immunity with respect to these retire- 
ment benefits. 
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Such is not the case here. The plaintiffs are not suing to 
enforce their contract with the State or to have it inter- 
preted. Rather they seek to have portions of that contract 
invalidated as violative of the FLSA and to have the FLSA 
applied to the State of Nebraska. Although a contract is 
involved, clearly this is not a suit on a contract but a suit to 
subject the State to the FLSA. Such an action is barred by 
the doctrine of sovereign immunity in that there has been 
no waiver by the State. 

The appellants timely appealed the dismissal of their petitions 
and the overruling of their motions for partial summary 
judgment. 

The appellants filed a motion to consolidate their appeals, 
which was granted. We then granted the appellants’ petition to 
bypass the Nebraska Court of Appeals. 


ASSIGNMENTS OF ERROR 
The appellants allege that the district court erred (1) in find- 
ing that it lacked jurisdiction over the State in a suit to enforce 
provisions of the FLSA and (2) as a matter of law in denying the 
appellants’ motions for partial summary judgment. 


STANDARD OF REVIEW 
[1] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court:to reach a conclusion inde- 
pendent from the lower court’s decision. Custom Fabricators v. 
Lenarduzzi, 259 Neb. 453, 610 N.W.2d 391 (2000); Beachy v. 
Becerra, 259 Neb. 299, 609 N.W.2d 648 (2000). 


ANALYSIS 


SOVEREIGN IMMUNITY: ALDEN V. MAINE 

During the pendency of these appeals, but prior to oral argu- 
ment, the U.S. Supreme Court decided Alden v. Maine, 527 U.S. 
706, 119 S. Ct. 2240, 144 L. Ed. 2d 636 (1999). The Supreme 
Court’s reasoning in Alden v. Maine will be examined in detail 
in order to explain why our review is limited to whether the 
State waived its sovereign immunity. In the Alden case, a group 
of probation officers filed suit in state court against their 
employer, the State of Maine, alleging that it had violated the 
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overtime provisions of the FLSA. The state trial court dismissed 
the suit on the basis of sovereign immunity, the Maine Supreme 
Judicial Court affirmed, and the Supreme Court granted 
certiorari. 

In affirming the lower court’s decision, the Supreme Court 
conducted an extensive historical analysis of the principles of 
sovereign immunity and the 11th Amendment. The Court 
stressed the importance of state sovereignty to the founders and 
stated that the text and history of the 11th Amendment suggest 
that Congress sought to restore the original constitutional design 
through its adoption. The Court reasoned that “sovereign immu- 
nity of the States neither derives from, nor is limited by, the 
terms of the Eleventh Amendment.” 527 U.S. at 713. Rather, 
“[t]he Eleventh Amendment confirmed, rather than established, 
sovereign immunity as a constitutional principle.” 527 U.S. at 
728-29. 

The Court then analyzed whether Article I gave Congress the 
power to subject nonconsenting states to private suits in their 
own courts. The Court stated, “In exercising its Article I powers 
Congress may subject the States to private suits in their own 
courts only if there is ‘compelling evidence’ that the States were 
required to surrender this power to Congress pursuant to the 
constitutional design.” 527 U.S. at 730-31. The Court looked for 
this “compelling evidence” through an examination of history, 
practice, precedent, and the Constitutional structure. 

The Court first rejected the notion that substantive federal law 
by its own force necessarily overrides the states’ sovereign 
immunity; rather, “[w]hen a State asserts its immunity to suit, 
the question is not the primacy of federal law but the imple- 
mentation of the law in a manner consistent with the constitu- 
tional sovereignty of the States.” 527 U.S. at 732. The Court 
then read the relevant history as an indication that the 
Constitution might not have been adopted “‘if it had been under- 
stood to strip the States of immunity from suit in their own 
courts and cede to the Federal Government a power to subject 
nonconsenting States to private suits in these fora.” 527 U.S. at 
743. The Court did not discover any instance where the early 
Congresses enacted statutes which purported to authorize suits 
against nonconsenting states in state courts. 
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The Court noted that it had “often described the States’ 
immunity in sweeping terms, without reference to whether the 
suit was prosecuted in state or federal court.” Alden v. Maine, 
527 U.S. 706, 745, 119 S. Ct. 2240, 144 L. Ed. 2d 636 (1999). 
Finally, the Court reasoned that the principles of federalism and 
its concomitant respect for state sovereignty compel the conclu- 
sion that “States retain immunity from private suit in their own 
courts, an immunity beyond the congressional power to abrogate 
by Article I legislation.” 527 U.S. at 754. 

The Court ultimately held that Congress did not have the 
power to subject nonconsenting states to private suits for dam- 
ages in state courts. /d. Thus, the provision of the FLSA which 
purported to authorize private actions against a state in state 
courts without its consent was an unconstitutional abrogation of 
state sovereign immunity. 

The Court then pointed out that sovereign immunity bars suits 
only in the absence of consent; states can consent to suits 
through the enactment of various state statutes or pursuant to the 
plan of the constitutional convention or by subsequent constitu- 
tional amendment. Additionally, the Court stated that sovereign 
immunity bars suits against states but not lesser entities. The 
Court then concluded that the State of Maine had not waived its 
sovereign immunity. 

[2] In light of Alden v. Maine, supra, the primary issue on 
appeal is whether the State has waived its sovereign immunity in 
these suits brought to enforce certain provisions of the FLSA. 
Our analysis begins with the relevant constitutional and statu- 
tory provisions. Article V, § 22, of the Nebraska Constitution 
provides, “The state may sue and be sued, and the Legislature 
shall provide by law in what manner and in what courts suits 
shall be brought.” This constitutional provision, however, is not 
self-executing and requires legislative action to waive the State’s 
sovereign immunity. See, Logan v. Department of Corr. Servs., 
254 Neb. 646, 578 N.W.2d 44 (1998); Riley v. State, 244 Neb. 
250, 506 N.W.2d 45 (1993). 

The appellants urge that this requisite legislative action is 
found in § 25-21,206. In relevant part, § 25-21,206 provides: 
“The state may be sued in the district court of the county 
wherein the capital is situated in any matter founded upon or 
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growing out of a contract, express or implied, originally autho- 
rized or subsequently ratified by the Legislature, or founded 
upon any law of the state.” (Emphasis supplied.) 

[3,4] In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning; an appel- 
late court will not resort to interpretation to ascertain the mean- 
ing of statutory words which are plain, direct, and 
unambiguous. Sack v. State, 259 Neb. 463, 610 N.W.2d 385 
(2000); Schrader y. Farmers Mut. Ins. Co., 259 Neb. 87, 608 
N.W.2d 194 (2000). If the language of a statute is clear, the 
words of such statute are the end of any judicial inquiry regard- 
ing its meaning. Jd. 

[5-7] Statutes that purport to waive the State’s sovereign 
immunity must be clear in their intent. Woollen v. State, 256 
Neb. 865, 593 N.W.2d 729 (1999). They are strictly construed in 
favor of the sovereign and against the waiver. Id. See, also, 
Hoiengs v. County of Adams, 245 Neb. 877, 516 N.W.2d 223 
(1994); Wiseman v. Keller, 218 Neb. 717, 358 N.W.2d 768 
(1984). A waiver of sovereign immunity will only be found 
where stated by the most express language or by such over- 
whelming implications from the text as will leave no room for 
any other reasonable construction. Jd. Thus, our analysis of 
§ 25-21,206 is guided by its plain language and the presumption 
against a waiver of sovereign immunity. 

{8] The plain language of § 25-21,206 clearly encompasses 
only those matters founded upon or growing out of a contract. 
Therefore, our analysis is governed by the language in the oper- 
ative contracts. The labor contract in the troopers’ case provides 
that the employees can accumulate up to 120 hours of compen- 
satory time; when the balance exceeds 120 hours, employees are 
required to use the excess time within 6 months. If the employ- 
ees fail or refuse to schedule the excess time off, they will be 
ordered to take compensatory time off as scheduled by their 
employer. In Carrigan’s case, there are no contractual agree- 
ments between the Department and the lieutenants regarding the 
overtime compensation banks, as detailed in the deposition tes- 
timony of the Department’s personnel administrator. Instead, the 
Department developed a policy relating to the use of the com- 
pensatory time banks. 
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Notably, the FLSA is not incorporated into either contract; 
rather, overtime provisions were constructed and policies were 
developed. The labor contract in the troopers’ case contains 
absolutely no mention of the FLSA. Carrigan contends that the 
FLSA has been incorporated into his contract, because the appli- 
cable Nebraska Classified System Personnel Rules & 
Regulations refer to the FLSA. However, Carrigan’s contract is 
not contained in the record, and we are, therefore, unable to 
determine if, and to what extent, the personnel rules are incor- 
porated therein. Regardless, Carrigan’s position is undermined 
by the personnel administrator’s testimony that there are no con- 
tractual agreements between the Department and the lieutenants 
regarding the overtime compensation banks. 

An examination of the record in the instant case reveals that 
the matters at issue in these suits are not “founded upon or grow- 
ing out of” the employment contract with the State, but, rather, 
are matters involving rights created by federal law. The appel- 
lants’ petitions demonstrate the nature of their actions, as they 
are brought “to address violations of the [FLSA],” and not rights 
arising from their contracts with the State. In other words, the 
appellants’ suits seek to invalidate provisions of employment 
contracts based upon rights created by the federal FLSA; they 
are not suits based upon rights created by the contracts 
themselves. 

{9] Further, we are required to strictly construe any waiver of 
sovereign immunity. We cannot conclude that the State waived 
its sovereign immunity by the most express language or by such 
overwhelming implications from the text as will leave no room 
for any other reasonable construction for suits such as these, 
which bear only a tangential relation to a contract. See, Hoiengs 
v. County of Adams, 245 Neb. 877, 516 N.W.2d 223 (1994); 
Wiseman v. Keller, 218 Neb. 717, 358 N.W.2d 768 (1984). The 
plain language and the requisite strict construction can dictate 
only one result: § 25-21,206 does not waive the State’s 
sovereign immunity from a suit brought against it for alleged 
FLSA violations when the FLSA claims are not founded upon or 
growing out of the contracts themselves. 

Hoiengs v. County of Adams, supra, and Omer v. Tagg, 235 
Neb. 527, 455 N.W.2d 815 (1990), are inapposite to the case at 


24 260 NEBRASKA REPORTS 


bar because the claims against the State in those cases arose out 
of the contracts. In Hoiengs v. County of Adams, the plaintiff 
brought suit on his own behalf and on behalf of others similarly 
situated, seeking a declaration that the defendant counties were 
required by the County Employees Retirement Act, Neb. Rev. 
Stat. § 23-2301 et seq. (Reissue 1991), to make additional con- 
tributions to their retirement systems. The system, as a state 
agency, asserted that it was immune from suit. We rejected its 
claim of sovereign immunity, reasoning that Hoiengs’ claim 
arose from his right to retirement benefits by virtue of his 
employment by a county participating in the retirement system. 
We relied on Halpin v. Nebraska State Patrolmen’s Retirement 
System, 211 Neb. 892, 320 N.W.2d 910 (1982), for the proposi- 
tion that state retirement systems create contracts between the 
State and its employees who are members of the system. We 
then concluded that Hoiengs’ retirement rights were contractual 
in nature and that the system had waived its sovereign immunity 
under § 25-21,206. 

In Omer v. Tagg, supra, a retired State Patrol member sought 
to participate in a state employees’ group health insurance pro- 
gram, pursuant to Neb. Rev. Stat. § 44-1620 et seq. (Reissue 
1984) (now found at Neb. Rev. Stat. § 84-1601 et seq. (Reissue 
1999)). The district court entered judgment for the retired 
employee, and the State appealed, alleging, inter alia, that the 
district court lacked jurisdiction because the State had not 
waived its sovereign immunity. We rejected this argument, not- 
ing that “the promises made at the time of employment were for 
compensation to be enjoyed at retirement and constituted a con- 
tract enforceable against the State” and that the State had waived 
sovereign immunity through § 25-21,206. Omer v. Tagg, 235 
Neb. at 530, 455 N.W.2d at 817. 

Hoiengs v. County of Adams, supra, and Omer v. Tagg, supra, 
are readily distinguishable from the case at bar because those 
cases both involve “matters founded upon or growing out of a 
contract.” In those cases, both the County Employees Retirement 
Act and the Nebraska State Insurance Program, respectively, 
were deemed to be part of the operative contract. In the instant 
case, however, the appellants’ claims are not “founded upon or 
growing out of [the] contract[s]” themselves, but, rather, are an 
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attempt to invalidate the contract and subject the State to the 
FLSA, which is a matter that is external to the bargained-for 
agreement between the parties. The appellants do not claim nor 
is there evidence before us that the State has breached any con- 
tractual provision by purportedly violating the mandates of the 
FLSA. Because the appellants’ claims are not founded upon or 
growing out of their contracts with the State, § 25-21,206 is 
inapplicable and, consequently, does not waive the State’s 
sovereign immunity for a suit for FLSA violations in this case. 
Thus, we conclude that the district court did not have jurisdic- 
tion over the State and properly dismissed the appellants’ 
petitions. 


DENIAL OF PARTIAL SUMMARY JUDGMENT MOTION 

[10] The appellants also contend that the district court erred in 
denying their motions for partial summary judgment. Because we 
have determined that the district court was without jurisdiction 
over the State, it did not have jurisdiction to consider the merits of 
the appellants’ motions for partial summary judgment. When a 
lower court does not have jurisdiction over the case before it, an 
appellate court also lacks jurisdiction to review the merits of the 
claim, issue, or question presented to the lower court. See, Sack v. 
State, 259 Neb. 463, 610 N.W.2d 385 (2000); Ferguson v. Union 
Pacific RR. Co., 258 Neb. 78, 601 N.W.2d 907 (1999). 


CONCLUSION 
Alden v. Maine, 527 U.S. 706, 119 S. Ct. 2240, 144 L. Ed. 2d 
636 (1999), dictates that we limit our review to whether the 
State has waived its sovereign immunity for a suit involving — 
FLSA violations. The district court correctly reasoned that the 
instant lawsuits did not involve matters “founded upon or grow- 
ing out of a contract,” see § 25-21,206, but, rather, the suits were 
brought to subject the State to the FLSA. The presumption 
against waiver and the plain language of § 25-21,206 lead us to 
conclude that the State has not waived its sovereign immunity 
for these FLSA lawsuits, and therefore, the district court prop- 
erly determined that it lacked jurisdiction. We consequently lack 
jurisdiction and dismiss the appeals. 
APPEALS DISMISSED. 
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GERRARD, J., concurring. 
Although I believe that the Court’s federalism analysis in 


Alden v. Maine, 527 U.S. 706, 119 S. Ct. 2240, 144 L. Ed. 2d 


636 (1999), disregards the accepted authority of Congress to 
bind states under the Fair Labor Standards Act and to provide 
for enforcement of federal rights in state court, see Alden v. 
Maine, supra (Souter, J., dissenting), I recognize that this court 
is compelled to adhere to the holding in Alden; therefore, I 
reluctantly concur in the judgment. 


BRENT WHITE, APPELLANT AND CROSS-APPELLEE, V. BOARD OF 
REGENTS OF THE UNIVERSITY OF NEBRASKA AT LINCOLN, 
APPELLEE AND CROSS-APPELLANT. 

614 N.W.2d 330 
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Statutes: Appeal and Error. When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an independent, correct conclu- 
sion irrespective of the determination made by the court below. 

Injunction: Equity: Appeal and Error. An action for injunction sounds in equity. 
On appeal from an equity action, the appellate court tries factual questions de novo on 
the record and, as to questions of both fact and law, is obligated to reach a conclusion 
independent of the conclusion reached by the trial court. 

Names: Proof. In order to establish a legally protectable common-law interest in a 
trade name, a party must make it appear, with at least reasonable certainty, that the 
party's adoption of the name was prior in time to that of his or her adversary; that the 
party adopted and made use of it in such a manner as would reasonably apprise the 
public that the party intended it as a distinctive appellation for his or her trade, com- 
modity, or place of business; and that it was not, at the time of the party’s attempted 
appropriation of it, in common or general use in connection with like businesses, com- 
modities, buildings, or localities. 

Names: Words and Phrases. A designation is used as a trademark, trade name, col- 
lective trademark, or certification mark when the designation is displayed or other- 
wise made known to prospective purchasers in the ordinary course of business in a 
manner that associates the designation with the goods, services, or business of the 
user. 

Names. One who has used a designation as a trademark, trade name, collective mark, 
or certification mark has priority in the use of the designation over another user (1) in 
any geographic area in which the actor has used the designation in good faith or in 
which the designation has become associated with the actor as a result of good faith 
use before the designation is used in good faith by, or becomes associated with, the 
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other and (2) in any additional geographic area in which the actor has priority over the 
other under an applicable statutory provision. 

6. ___. At common law, rights in a trade name can also be infringed by its unauthorized 
use as a trademark, just as a trademark can be infringed by unauthorized adoption as 
a trade name. 

7. ___.. Where one has acquired a common-law right in a trade name by its use, the sub- 
sequent registration of the trade name by the Secretary of State upon the application 
of another is invalid and subject to cancellation pursuant to Neb. Rev. Stat. § 87-214 
(Reissue 1994). 

8. Judgments: Appeal and Error. Where the record demonstrates that the decision of 
the trial court is correct, although such correctness is based on a different ground from 
that assigned by the trial court, the appellate court will affirm. 

9. Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not needed to adjudicate the case and controversy before it. 

10. Injunction. An injunction is an extraordinary remedy and ordinarily should not be 
granted except in a clear case where there is actual and substantial injury. Such a rem- 
edy should not be granted unless the right is clear, the damage is irreparable, and the 
remedy at law is inadequate to prevent a failure of justice. 


Appeal from the District Court for Lancaster County: STEVEN 
D. Burns, Judge. Affirmed. 


Jefferson Downing, of Keating, O’Gara, Davis & Nedved, 
P.C., and, on brief, Brett McArthur for appellant. 


John C. Wiltse for appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCoRMACK, and 
MILLER-LERMAN, JJ. 


STEPHAN, J. 

Brent White appeals from a judgment of the district court for 
Lancaster County, Nebraska, dismissing his claim for damages 
and injunctive relief against the Board of Regents of the 
University of Nebraska at Lincoln (University) based upon the 
alleged wrongful use of a registered trade name. The district 
court found that White was not entitled to relief because he 
failed to establish that he actually used the trade name “Husker 
Authentics” prior to registering it with the Nebraska Secretary 
of State. The University cross-appeals, contending the district 
court erred in dismissing its counterclaims for breach of contract 
and common-law trade name infringement. We affirm, although 
for reasons different from those articulated by the district court. 
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I. FACTS 

In late 1995, the University of Nebraska-Lincoln Athletic 
Department (Department) internally proposed the establishment 
of an “authentic shop” which would sell to the public apparel 
and equipment used by its teams and staff. The Department 
thereafter began making plans related to the development of the 
new store. As part of this process, the Department began test 
marketing the sale of “authentic goods” with the intent of devel- 
oping purchasing statistics for the new store. The test marketing 
was conducted over a 7-month period beginning in the spring of 
1996. According to Christopher Bahl, the director of licensing 
and sales for the Department, “authentic goods” referred to the 
exact product used, developed, or produced by the Department, 
such as a football autographed by the players or exact replicas 
of coaches’ shirts and players’ jerseys. 

The test marketing was conducted through two principal 
means. Soft goods, such as T-shirts, sweatshirts, and other 
apparel, were marketed pursuant to an agreement with Eastbay, 
a mail-order catalog business located in Wausau, Wisconsin. An 
Eastbay catalog was developed through the joint efforts of 
Eastbay and the Department. This catalog, which displayed var- 
ious styles of Nebraska Cornhusker wearing apparel, manufac- 
tured by “adidas,” was mailed by the Department directly to sea- 
son ticket holders, boosters who had donated money to the 
Department, and approximately 50,000 alumni of the University 
of Nebraska-Lincoln. The catalog was also distributed on game 
day at Memorial Stadium in Lincoln for one football game dur- 
ing the fall 1996 season. The catalog displayed, in the upper 
right-hand center, a large “N” over which the word “Husker” 
was written in script, with the word “Authentics” written under- 
neath in italicized and capitalized block letters. This logo was 
developed generally by the Department. The catalog also dis- 
played a picture of the then University of Nebraska-Lincoln 
football coach Tom Osborne, who was quoted as stating, 
“Husker Authentics is your official provider of Nebraska/adidas 
sideline shoes and apparel.” Beneath the quote in small print 
was the language, “Husker Authentics is brought to you by the 
University of Nebraska - Athletic Department, adidas & 
Eastbay.” The address and telephone number listed on the cata- 
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log were that of Eastbay. Pursuant to the agreement with 
Eastbay, the Department received 4 percent of gross sales gen- 
erated by the catalog. 

During the same 7-month time period, the Department test 
marketed “hard goods” pursuant to an agreement with Awards 
Unlimited, Inc., a Lincoln business. Hard goods are items such 
as footballs, photographs, posters, and videos. These products 
were marketed in essentially the same manner as the soft goods 
in that a catalog or order form containing a list of available 
items and their description was directly mailed by the 
Department to season ticket holders, boosters, and 50,000 
alumni of the University of Nebraska-Lincoln. The catalog or 
order form for the hard goods did not contain a “Husker 
Authentics” logo similar to that displayed on the Eastbay cata- 
log, but did contain a regular “N” with “Huskers” written over 
it in script in the lower left-hand corner. The top of the catalog 
or order form was entitled “Authentic Nebraska Athletic 
Department Products,” and the address listed on the form was 
“Husker Authentics, 1935 ‘O’ Street, Lincoln, NE 68510.” 
Pursuant to the agreement between the parties, Awards 
Unlimited operated as a fulfillment house for processing orders 
and storing inventory, and the Department received revenues 
from merchandise sold. In addition to this catalog or order 
form, Bahl testified that the Department also ran advertise- 
ments in the magazine Huskers Illustrated and a Lincoln news- 
paper for the “hard goods.” On cross-examination, Bahl admit- 
ted that the Department’s test marketing was not directed at the 
general public. 

On July 11, 1996, the “Board of Regents of the University of 
Nebraska d/b/a UNL Department of Athletics” filed an applica- 
tion with the Nebraska Secretary of State to register the trade ~ 
name “Husker Authentics.” The application stated that the first 
use of the name in Nebraska was in June 1996 and that the 
nature of the business was “Sales of University of Nebraska- 
Lincoln licensed goods.” Because the University did not file the 
requisite proof of publication of the name with the Secretary of 
State and the county clerk as required by Neb. Rev. Stat. 
§ 87-219 (Reissue 1999), the Secretary of State subsequently 
canceled the registration. The Department was not aware of the 
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cancellation until June 30, 1997, and, after registering the trade 
name, continued making plans to open its new retail store. 

From 1989 to 1998, White owned and operated two Lincoln 
businesses named “Nebraska Spirit” and “Team Spirit 
Industries.” Both businesses were engaged in screen printing, 
embroidering, and selling clothing and novelty items related to 
a theme of the University of Nebraska-Lincoln athletics. White 
was aware of the Department’s plan to open a retail outlet store 
to sell authentic goods in February 1997. He opposed the open- 
ing of the store, fearing competition with his businesses. Upon 
inquiry, White was informed by the Secretary of State on June 
26, 1997, that the Department’s registration of the trade name 
“Husker Authentics” was canceled due to improper publication. 
That same day, White filed an application for registration of the 
trade name “Husker Authentics.” The application indicated that 
the trade name was first used in Nebraska on the date of the 
application and that the general nature of the business was a 
retail sportswear store. White completed all of the requirements 
for registration and was granted registration of the trade name 
“Husker Authentics.” At trial, White testified that he wanted to 
use the trade name for a new business, as a name for a depart- 
ment in his store, or to identify his products. He specifically 
acknowledged that the registration was motivated in part by his 
desire to prevent the Department from opening its retail store. 
White further testified that he did not actually use the trade 
name “Husker Authentics” for his business because he expected 
the Department to litigate the issue and he did not want to 
“invest a dime”’ of his money until the situation was settled in 
the courts. 

The Board of Regents is the governing body for the 
University and, as such, is the owner of a number of trademarks, 
service marks, and trade names associated with the University. 
The University is a “Member University” represented by The 
Collegiate Licensing Company (CLC), its exclusive licensing 
agent. CLC is authorized to grant licenses to third parties, which 
licenses allow specified use of the indicia that are associated 
with the University. A license is required for persons who pro- 
duce or manufacture any of the indicia which the University 
owns, although a license is not required to simply sell such 
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products in a retail business. White obtained such a license to 
produce and manufacture the University’s indicia for the period 
January 27, 1995, to January 31, 1998. Approximately 3 weeks 
after registering the trade name “Husker Authentics,” White 
received a letter dated July 16, 1997, from CLC’s counsel 
informing him that his registration was in violation of the 
license agreement and that failure to transfer his registration to 
the University within 15 days would subject his license agree- 
ment to “immediate termination.” A second letter, dated August 
7, 1997, informed White that if a written response, including 
verification that he had taken steps to transfer the registration, 
was not received by August 14, the license agreement “will be 
terminated immediately.” White responded to the July 16 letter 
on August 8, before receiving the August 7 letter, and informed 
CLC that he was “canceling [his] license agreement.” White tes- 
tified that after sending his August 8 letter, he never received 
confirmation that his license was canceled, but he did not after 
that date manufacture or produce products subject to the license 
agreement. 

After learning of White’s registration of the trade name 
“Husker Authentics” from a published notice, the Department 
inquired of the Secretary of State and learned that its prior appli- 
cation for registration had been canceled because the process 
had not been completed, as noted above. On June 30, 1997, the 
“Board of Regents of the University of Nebraska d/b/a UNL 
Department of Athletics” attempted to register the trade name 
“Huskers Authentic,” but the Secretary of State refused to regis- 
ter the name due to the similarity with the name previously reg- 
istered by White. 

On July 28, 1997, the University filed a trademark application 
with the Secretary of State. The mark sought to be registered 
was described as an “[o]val shaped logo with a block ‘N’ witha 
script ‘Huskers’ through it (on the left side of logo) followed by 
a block lettered ‘Authentic.’” The application stated that the 
mark was first used in June 1996 and was used by applying it 
directly to goods and to tags or labels affixed to goods. The 
record does not indicate whether the trademark application for 
registration was accepted and does not indicate whether the 
mark was actually used in June 1996. 
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On February 22, 1997, the University approved a project bud- 
get for the retail store which would “be a showcase for the retail 
and direct mail merchandising efforts of the UNL Athletic 
Department.” The store officially opened August 27, 1997, 
under the name “Huskers Authentic.” On September 3, White 
filed a petition requesting that the University be enjoined from 
using the trade name “Huskers Authentic.” An amended petition 
was filed September 15, seeking both an injunction and dam- 
ages. The University filed an answer generally denying White’s 
claims. The University also counterclaimed, asserting a nght to 
injunctive relief and damages based upon breach of contract, 
violation of common-law and statutory trade name and trade- 
mark rights, contravention of the dilution statute, and common- 
law unfair competition. 

In an order filed December 1, 1998, the district court found 
that White’s registration was improperly granted because he 
had not actually used the trade name prior to registration. The 
court further found that the University’s subsequent trade name 
application could not be registered due to a similar failure of 
proof of use prior to registration. The court found that there 
was no merit to the University’s contention that White breached 
his licensing agreement by registering the trade name. The 
court also found that the University failed to establish com- 
mon-law rights to the name “Husker Authentics” because any 
proof of prior use related only to use as a trademark, and not as 
a trade name. In addition, the district court refused to issue an 
injunction against White’s use of the trade name, finding that 
because White never used the name, there was no likelihood of 
confusion. White timely appealed, and the University 
cross-appealed. 


ll. ASSIGNMENTS OF ERROR 

White assigns, summarized and restated, that the district 
court erred in finding that White had failed to meet his burden 
of proof and in dismissing his petition. 

The University assigns, summarized and restated, that the 
district court erred in (1) failing to find White breached the 
license agreement, (2) failing to find a threatened violation of its 
common-law rights, (3) failing to find a threatened violation of 
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its statutory rights, (4) failing to permanently enjoin White, and 
(5) denying an award of costs. 


Il]. STANDARD OF REVIEW 

[1] When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the court below. Cole v. Loock, 259 Neb. 292, 609 
N.W.2d 354 (2000). 

[2] An action for injunction sounds in equity. Central States 
Found. v. Balka, 256 Neb. 369, 590 N.W.2d 832 (1999); Putnam 
v. Fortenberry, 256 Neb. 266, 589 N.W.2d 838 (1999). On 
appeal from an equity action, the appellate court tries factual 
questions de novo on the record and, as to questions of both fact 
and law, is obligated to reach a conclusion independent of the 
conclusion reached by the trial court. Hornig v. Martel Lift 
Systems, 258 Neb. 764, 606 N.W.2d 764 (2000). 


IV. ANALYSIS 


1. WHITE’S APPEAL 

The district court found that White’s registration of the trade 
name “Husker Authentics” was improperly granted and ordered 
that it be canceled. The court reasoned that actual use and adop- 
tion of the trade name is required pursuant to Neb. Rev. Stat. 
§§ 87-208 to 87-220 (Reissue 1994) before a registration can be 
enforced and that White failed to meet this requirement because 
he admitted in his testimony that he never used the trade name 
at any time other than on his application for registration. Thus, 
the issue before us is one of statutory interpretation. 

On appeal, White contends that the district court misinter- 
preted the statute. He argues that the Nebraska statutes do not 
require actual use prior to registration and that his registration 
established a prima facie case of ownership of the trade name 
which the University could overcome only by demonstrating its 
prior use of the name. The University contends that White’s reg- 
istration was improperly granted because he never used “Husker 
Authentics” as a trade name or, alternatively, was invalid 
because the University had acquired a prior common-law right 
in the name through its use of the name “Husker Authentics” on 
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products during 1996 and its decision in January 1997 to use the 
name “Huskers Authentic” for its retail outlet. 

At the time of the operative facts in this action, Nebraska law 
applicable to protection of trade names was codified at 
§§ 87-208 to 87-220. Section 87-208(4) defined “trade name” as 
“every name under which any person does or transacts any busi- 
ness in this state other than the true name of such person.” 
Section 87-210 set forth the requirements for an application for 
registration of a trade name, providing: 

[A]ny person who adopts a trade name for use in this state 
may file in the office of the Secretary of State on a form 
furnished by the Secretary of State an application, in dupli- 
cate, for registration of the trade name setting forth, but not 
limited to, the following information: 
(a) The name and street address of the applicant for reg- 
istration; and, if a corporation, the state of incorporation; 
(b) The trade name sought to be registered; 
(c) The general nature of the business in fact conducted 
by the applicant; 
(d) The length of time during which the trade name has 
been used in this state; 
(e) The signature of the applicant, which must be 
acknowledged before a notary public; and 
(f) A filing fee of one hundred dollars. 
Section 87-211 provided procedures for renewing a registration, 
and specifically stated “[aJll applications for renewals . . . shall 
include a statement that the trade name is still in use in this 
state.” Section 87-216 provided that one who wrongfully used a 
registered trade name was civilly liable to the registrant. Section 
87-217 provided that “[a]ny registrant of a trade name” may sue 
to enjoin its wrongful use by another and recover damages 
attributable to such use. Section 87-218 provided that “Sections 
87-208 to 87-219 shall not adversely affect rights in trade 
names, or the enforcement of rights in trade names, acquired at 
any time in good faith at common law.” 

The district court reasoned that the requirement in 
§ 87-210(1)(d) that the applicant for registration must state the 
length of time during which the trade name has been used in 
Nebraska supported its conclusion that there must be actual use 
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of the trade name in connection with a business before it can be 
registered. Examined in isolation, this statutory language can 
reasonably be interpreted to require that actual use of the name 
must be made prior to registration. In addition, the language 
requiring that the business be “in fact conducted” at the time of 
registration also supports this interpretation, as does the 
renewal provision which requires continuing use of the name. 
§§ 87-210(1)(c) and 87-211. Such an interpretation is consis- 
tent with common law, which requires actual use before sub- 
stantive rights in a designation can be obtained because it is 
only such use that creates goodwill and the possibility that sub- 
sequent use will lead to confusion as to the source of the goods. 
See Restatement (Third) of Unfair Competition § 18, comment 
a. (1995). 

However, whereas the Legislature provided in Neb. Rev. Stat. 
§ 87-113 (Reissue 1999) that a trademark may be registered by 
“any person who adopts and uses” it, different language was 
used in § 87-210 with respect to registration of a trade name. 
There, the Legislature provided that registration may be accom- 
plished by “any person who adopts a trade name for use in this 
state” (emphasis supplied) § 87-210, which could be interpreted 
as meaning that adoption and registration may occur before 
actual use of the trade name. According to the Restatement, reg- 
istration under a state trade name registration act creates no sub- 
stantive rights in the name. /d., § 12, comment c. Rights can be 
acquired in a designation “only when the designation has been 
actually used” as a trademark or trade name or “when an appli- 
cable statutory provision recognizes a protectable interest in the 
designation prior to actual use.” /d., § 18 at 184. However, the 
Restatement notes that trade name acts in several states specifi- 
cally recognize a right in the registrant of a trade name to pro- 
ceed under the statute against other users of the same or similar 
name. /d., § 12, comment c., and reporters’ note, comment c., 
citing § 87-216. 

[3-5] We have never addressed the specific issue of whether 
an enforceable right is created by the registration of a trade 
name which has never been used by the registrant, and we need 
not resolve it in this case. Assuming without deciding that actual 
use of a trade name is not a prerequisite to its valid registration 


36 260 NEBRASKA REPORTS 


under § 87-210, we conclude on de novo review that the 
University had prior common-law rights superior to those of 
White in the trade name “Husker Authentics” and that therefore 
the district court properly canceled White’s registration. See 
§ 87-214(4)(b) and (5S). In Chadron Opera House Co. v. Loomer, 
71 Neb. 785, 787, 99 N.W. 649, 650 (1904), we stated that in 
order to establish a legally protectable common-law interest in a 
trade name, a party 
must make it appear, with at least reasonable certainty, that 
his adoption of the name was prior in time to that of his 
adversary; that he adopted and made use of it in such man- 
ner as would reasonably apprise the public that he intended 
it as a distinctive appellation for his trade, commodity, or 
place of business, and that it was not, at the time of his 
attempted appropriation of it, in common or general use in 
connection with like businesses, commodities, buildings, 
or localities. 
This is consistent with Restatement (Third) of Unfair 
Competition § 18 at 184 (1995), which provides that “[a] desig- 
nation is ‘used’ as a trademark, trade name, collective trade- 
mark, or certification mark when the designation is displayed or 
otherwise made known to prospective purchasers in the ordinary 
course of business in a manner that associates the designation 
with the goods, services, or business of the user... .” The 
Restatement further provides: 

One who has used a designation as a trademark, trade 
name, collective mark, or certification mark under the rule 
stated in § 18 has priority in the use of the designation over 
another user: 

(a) in any geographic area in which the actor has used 
the designation in good faith or in which the designation 
has become associated with the actor as a result of good 
faith use before the designation is used in good faith by, or 
becomes associated with, the other; and 

(b) in any additional geographic area in which the actor 
has priority over the other under an applicable statutory 
provision. 

Id., § 19 at 194-95. We adopt the common-law definition for 
“use” of a trade name or other designation set forth in § 18 of 
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the Restatement and the rule with respect to priority of use set 
forth in § 19. 

At common law, the use of a trade name may be established 
by its appearance on signs, documents employed in conducting 
business, mail solicitations, or advertising. /d., § 18, comment d. 
The record reveals that “Husker Authentics” was used by the 
Department on both mail solicitations and advertising. 
Specifically, the record reveals that the Department engaged in 
test marketing pursuant to agreements with both Eastbay and 
Awards Unlimited. Bahl testified that both mailings were sent to 
season ticket holders, boosters, and 50,000 alumni of the 
University of Nebraska-Lincoln, and that Eastbay catalogs were 
distributed at one home football game at Memorial Stadium. In 
addition, Bahl testified that “hard goods” were marketed in the 
magazine Huskers Illustrated and in a Lincoln newspaper. The 
test marketing was conducted as part of a series of steps taken to 
prepare for the opening of the Department’s store and was 
specifically conducted to develop purchasing statistics. 
Although the name was admittedly not used in marketing 
directed at the general public, the name “Husker Authentics” 
was used in the ordinary course of business by the Department. 
The question thus becomes whether it was used in a manner that 
would associate it with the products and business of the 
Department. 

The Eastbay catalog clearly used the logo “Husker 
Authentics” and contained a quote from Osborne stating that 
“Husker Authentics” was the provider of Nebraska apparel. The 
Department’s agreement with Eastbay provided that it would 
receive 4 percent of the gross sales of the products in the cata- 
log. This evidence establishes that the Department did conduct 
mail-order business under the name “Husker Authentics,” which 
was a name other than its true name, and could reasonably 
apprise the public of its business. Similarly, the Awards 
Unlimited test marketing also involved the Department conduct- 
ing mail-order business as “Husker Authentics.” The 
Department engaged Awards Unlimited to be its fulfillment 
house, and the order form distributed by the Department listed 
the name of the business as “Husker Authentics,” although it 
was actually the Department engaged in the business of selling 
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the products. This evidence further demonstrates the 
Department’s prior use of “Husker Authentics” as a trade name. 

Based upon our de novo review of the record, we disagree 
with the district court’s determination that the University used 
“Husker Authentics” only in association with products and not 
with its conduct of business. The district court reasoned that the 
University utilized the name “Husker Authentics” as a trade- 
mark rather than as a trade name. However, the evidence sum- 
marized above demonstrates that the Department engaged in the 
business of selling such products using the name “Husker 
Authentics,” which was not its true name, and thus used the 
name as a trade name. Persons ordering merchandise from either 
catalog could reasonably assume that they were purchasing 
products from a business named “Husker Authentics.” 

[6] In addition, we note that the Eastbay catalog clearly 
reveals that the Department used a logo with a large block “N” 
with “Husker” written over it in script and the capitalized block 
letters “Authentics” underneath. At common law, “[rJights in a 
trade name can also be infringed by its unauthorized use as a 
trademark, just as a trademark can be infringed by unauthorized 
adoption as a trade name.” Restatement (Third) of Unfair 
Competition § 12, comment b. at 98 (1995). We therefore dis- 
agree with the district court’s focus on the distinction between 
use of “Husker Authentics” as a trademark versus use as a trade 
name. See Dynamet Technology, Inc. v. Dynamet Inc., 593 F.2d 
1007 (C.C.P.A. 1979) (holding trade name use may be tacked on 
to trademark use for purpose of establishing priority). 

[7] As noted above, § 87-218 specifically provides that the 
statutes pertaining to registration of trade names “shall not 
adversely affect rights in trade names, or the enforcement of 
rights in trade names, acquired at any time in good faith at com- 
mon law.” In Ransdell v. Sixth Street Food Store, 174 Neb. 875, 
120 N.W.2d 290 (1963), and Personal Finance Co. v. Personal 
Loan Service, 133 Neb. 373, 275 N.W. 324 (1937), we held that 
common-law trade name rights were enforceable notwithstand- 
ing the fact that other persons had subsequently registered the 
trade name with the Secretary of State. Accordingly, we hold 
that where one has acquired a common-law right in a trade name 
by its use, the subsequent registration of the trade name by the 
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Secretary of State upon the application of another is invalid and 
subject to cancellation pursuant to § 87-214. 

[8] In summary, we conclude on the basis of our de novo 
review that the University had a common-law right in the trade 
name “Husker Authentics” prior to White’s registration of that 
name, and the registration was therefore invalid and must be 
canceled. Where the record demonstrates that the decision of the 
trial court is correct, although such correctness is based on a dif- 
ferent ground from that assigned by the trial court, the appellate 
court will affirm. Hornig v. Martel Lift Systems, 258 Neb. 764, 
606 N.W.2d 764 (2000); Gordon v. Community First State Bank, 
255 Neb. 637, 587 N.W.2d 343 (1998). We therefore affirm the 
judgment of the district court canceling White’s trade name reg- 
istration and dismissing his petition. 


2. CRoss- APPEAL 


(a) Contract Claim 

[9] The University contends that the district court erred in 
finding that the licensing agreement was rescinded by mutual 
consent, and in not determining that White’s registration of 
“Husker Authentics” was in breach of the licensing agreement, 
thereby entitling the University to an order requiring White to 
transfer the registered trade name to the University pursuant to 
the remedial provisions of the licensing agreement. We find it 
unnecessary to resolve this issue because we affirm the district 
court’s finding that the registration should be canceled. Pursuant 
to § 87-214(4)(b) and (5), the Secretary of State is required to 
cancel a trade name registration when the registrant is not the 
owner of the name or when a court of competent jurisdiction 
_orders cancellation on any ground. Our judgment affirming that 
of the district court which determined that the trade name regis- 
tration by White should be canceled will result in cancellation of 
the registration pursuant to this statute, leaving nothing which 
could be transferred to the University pursuant to the licensing 
agreement. The University does not claim and did not prove any 
damages resulting from the alleged breach. Therefore, the 
University would not be entitled to relief even if it prevailed 
upon its claim that White breached the licensing agreement by 
registering the trade name. An appellate court is not obligated to 
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engage in an analysis which is not needed to adjudicate the case 
and controversy before it. In re Interest of Battiato, 259 Neb. 
829, 613 N.W.2d 12 (2000); Brockhaus v. Lambert, 259 Neb. 
160, 608 N.W.2d 588 (2000). For this reason, we do not address 
the assignments of error pertaining to the licensing agreement. 


(b) Statutory and Common-Law Claims 

[10] The University contends that the district court erred in 
not awarding injunctive relief against White based upon alter- 
native theories of common-law infringement and unfair compe- 
tition, and violation of Nebraska’s Uniform Deceptive Trade 
Practices Act, Neb. Rev. Stat. §§ 87-301 to 87-306 (Reissue 
1999). An injunction is an extraordinary remedy and ordinarily 
should not be granted except in a clear case where there is 
actual and substantial injury. Such a remedy should not be 
granted unless the right is clear, the damage is irreparable, and 
the remedy at law is inadequate to prevent a failure of justice. 
Central States Found. v. Balka, 256 Neb. 369, 590 N.W.2d 832 
(1999). The only wrongful act alleged by the University as the 
basis for its claims was White’s registration of the trade name 
“Husker Authentics,” which has been held to be invalid and 
thus subject to cancellation. It is undisputed that White has 
never used or attempted to use the trade name “Husker 
Authentics,” and he testified under oath that he had no intention 
of doing so until the ownership of the name was determined by 
a court. That determination has now been made in favor of the 
University, and there is no basis on this record to conclude that 
it will not be honored by White. Under these circumstances, we 
conclude that the University’s claim for injunctive relief is 
without merit. 


V. CONCLUSION 

We conclude that because the University had a prior com- 
mon-law right to the trade name “Husker Authentics,” the dis- 
trict court did not err in determining that White’s registration of 
the trade name pursuant to § 87-209 was invalid and should be 
canceled. For the reasons stated above, we conclude that the 
University would not be entitled to transfer of the improperly 
registered trade name or injunctive relief under any of its alter- 
native theories of recovery, and the district court therefore did 
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not err in not granting such relief. The judgment of the district 
court is therefore affirmed. 


AFFIRMED. 
Henpry, C.J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. 
JEREMY GARNER, APPELLANT. 
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Confessions: Appeal and Error. A district court’s finding and determination that a 
defendant’s statement was voluntarily made will not be set aside on appeal unless this 
determination is clearly erroneous. 

Rules of Evidence: Appeal and Error. In all proceedings where the Nebraska 
Evidence Rules apply, admissibility of evidence is controlled by such rules, not judi- 
cial discretion, except in those instances under the rules when judicial discretion is a 
factor involved in the admissibility of evidence. 

Jury Instructions. Whether jury instructions given by a trial court are correct is a 
question of law. 

Confessions: Due Process. The Due Process Clause of U.S. Const. amend. XIV and 
the due process clause of Neb. Const. art. I, § 3, preclude admissibility of an invol- 
untary confession. 

Confessions: Proof. The State has the burden to prove that a defendant’s statement 
was voluntary and not coerced. 

Confessions: Appeal and Error. In making the determination of whether a statement 
is voluntary, a totality of the circumstances test is applied, and the determination 
reached by the trial court will not be disturbed on appeal unless clearly wrong. 
Confessions: Police Officers and Sheriffs: Due Process. While the circumstances 
surrounding the making of a statement and the characteristics of the individual 
defendant at the time of the statement are potentially material considerations, coercive 
police activity is a necessary predicate to the finding that a confession is not volun- 
tary within the meaning of the Due Process Clause of the 14th Amendment. 
Confessions: Police Officers and Sheriffs: Appeal and Error. The inquiry into 
whether a statement is voluntary is whether the trial court was clearly wrong in find- 
ing that police conduct, in the context of the totality of the circumstances, did not ren- 
der the accused’s confession involuntary. 

Confessions. The confession of an accused may be involuntary and inadmissible if 
obtained in exchange for a promise of leniency. 

Confessions: Police Officers and Sheriffs. Mere advice or exhortation by the police 
that it would be better for the accused to tell the truth, when unaccompanied by either 
a threat or promise, does not make a subsequent confession involuntary. 
Confessions: Minors. While the accused’s minority is a factor to consider when 
determining the voluntariness of a confession, it is not determinative. 
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12. Confessions: Police Officers and Sheriffs. Under certain circumstances, a promised 
benefit might be inferred from an officer’s statements to an accused, if such inference 
is reasonable. 

13. Confessions. A benefit offered to a defendant must be definite and must overbear his 
or her free will in order to render the statement involuntary. 

14. Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court’s refusal to give a requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) the tendered instruc- 
tion is warranted by the evidence, and (3) the appellant was prejudiced by the court’s 
refusal to give the tendered instruction. 

15. Rules of Evidence: Hearsay. The residual hearsay exception is to be used rarely and 
only in exceptional circumstances. 

16. Rules of Evidence: Hearsay: Appeal and Error. An appellate court will affirm a 
trial court’s ruling on whether evidence is admissible under the residual hearsay 
exception unless the trial court has abused its discretion. 

17. Constitutional Law: Rules of Evidence: Hearsay. In cases where constitutional 
rights directly affecting the ascertainment of guilt are implicated, the hearsay rule may 
not be applied mechanistically to defeat the ends of justice. 

18. Criminal Law: Confessions. A third party’s statements implicating himself or her- 
self in a crime and offered for the truth of the matter asserted must be offered under 
circumstances that provide considerable assurance of reliability. 


Appeal from the District Court for Douglas County: J. 
PATRICK MULLEN, Judge. Affirmed. 


Thomas C. Riley, Douglas County Public Defender, for 
appellant. 


Don Stenberg, Attorney General, and Martin W. Swanson for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

Following the homicide of an elderly woman, the appellant, 
Jeremy Garner, confessed to committing the crime. At the time 
he made his statement to police, Garner was 15 years old, had 
been interviewed for several hours beginning at approximately 2 
a.m., and did not have a parent or guardian with him. During 
their interview of Garner, police made reference to public per- 
ception of the crime, stating that the public would view Garner 
as a “monster” and would call for him to be put to death in the 
electric chair. Garner was tried to a jury as an adult and con- 
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victed of first degree murder. The primary issue on appeal is 
whether Garner’s confession was voluntary. Garner also alleges 
that the district court erred in refusing his requested jury instruc- 
tion regarding whether the confession was voluntary and in 
refusing to allow into evidence for the truth of the matter 
asserted tape recordings of a statement made to police by 
Antonio Johnson, an 11-year-old boy, in which Johnson briefly 
implicated himself in the crime. We affirm. 


BACKGROUND 

On Sunday, March 29, 1998, a relative discovered the body of 
Sally Leu at the bottom of the basement stairs in her home. Leu 
was an 82- or 83-year-old woman who lived alone. The police 
were called, and Officer Melvin McCowen, along with other 
officers, went to the scene. At the bottom of the stairs, police 
discovered a white towel with blood, several cans of food, a 
rock, two canes, and a piece of concrete. The rock and cans 
appeared to have blood on them. Police discovered a red plastic 
gas can near the garage. It was later determined that Leu had 
been beaten and had died from blunt trauma to the head, chest, 
and upper extremities. Missing from the home were a gray tele- 
phone receiver, a jewelry box, and Leu’s billfold. 


JOHNSON’S STATEMENT 

Following the inspection of the crime scene, the police spoke 
with Dawn Gautier, a neighbor of Leu. Gautier told police that 
on Saturday, March 28, 1998, she saw a black teenager at Leu’s 
doorstep. Gautier saw the teenager talk to Leu, then push her 
arm down and enter her home. At trial, Gautier identified the 
youth as being Garner. As part of their investigation and before 
Garner was established as a suspect, police officers went to 
speak with Johnson, an 11-year-old youth who was identified as 
a possible suspect. The record indicates that Johnson had previ- 
ously harassed Leu. Johnson was picked up by the police and 
interviewed beginning at 9:15 p.m. on Sunday, March 29. The 
record indicates that the interview lasted until approximately 4 
a.m., March 30. Johnson was then transported to a hospital, 
where blood was drawn. 

During the interview, the interviewing officer misrepresented 
to Johnson that police had found his fingerprints in Leu’s house 
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and that witnesses had seen him at her house. Johnson repeat- 
edly insisted that he was not involved in Leu’s death, and the 
record indicates that he was emotionally upset. Johnson repeat- 
edly asked when he could go home or indicated that he wanted 
to go home. The requests were either denied or were generally 
ignored by the interviewers. Johnson began crying during the 
interview. Johnson also told the officers that he was sleepy. At 
trial, Johnson testified that he was tired and at times fell asleep 
when there was a break in the questioning. At one point in the 
interview, following his repeated inquiries about going home, 
Johnson indicated that he had pushed or hit Leu, possibly with a 
hammer. However, when officers pointed out inconsistencies in 
Johnson’s story with the facts of the case, Johnson stated that he 
had made up the story so that he could go home and go to bed. 
At trial, Johnson testified and stated that he told the police at one 
point that he had committed the crime because he thought they 
would let him go home. Johnson also provided testimony 
regarding the manner in which the police interviewed him. The 
officers who interviewed Johnson also provided detailed testi- 
mony regarding the manner in which he was interviewed and 
about his statement that he struck or pushed Leu. 

Garner sought to have Johnson’s taped statement played to 
the jury. The State objected on the bases of hearsay and rele- 
vance. Before trial, the district court ruled that testimony regard- 
ing Johnson’s statement could be used to illustrate police inter- 
view techniques and to impeach, but, absent additional 
foundation set forth outside the presence of the jury at trial, it 
could not be used to prove the truth of the matter asserted. At 
trial, the court refused Garner’s request to play the tapes. The 
court stated that if parts of the tapes would demonstrate an inter- 
view technique by tone or inflections of the voice, those por- 
tions could be played. However, based on its prior determination 
of the issue, the court stated that the tapes could not be used at 
all for the truth of the matter asserted. 


GARNER’S STATEMENT 
After police spoke with Johnson, McCowen and other offi- 
cers went through the neighborhood inquiring if anyone had 
information about the homicide. During this time, they encoun- 
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tered several youths who indicated that they had information. 
One of the youths told McCowen that a boy named “Jeremy” in 
“an ESP program” at school told him that he had beaten Leu and 
had pushed her down the steps. The youth stated that Jeremy had 
also previously asked him to help break into Leu’s house. The 
other youths told police that they thought Jeremy’s last name 
was “Mason,” that he lived directly north of Leu’s house, and 
that on Saturday, March 28, 1998, they saw him with a gray tele- 
phone receiver. Following the conversation with the youths, the 
officers obtained information from the Omaha public schools 
that Garner lived with his grandmother, whose last name was 
Mason. The police also verified that Garner had previously 
resided in the house north of Leu’s. 

Based on the information obtained about Garner, McCowen 
obtained a search warrant for Garner’s home. The warrant was 
executed at approximately 1:30 a.m. on March 31, 1998. Upon 
arrival at the residence, police knocked on the door, and Garner 
answered. Garner then got his grandmother. Both Garner and his 
grandmother agreed that Garner could go to police headquarters 
to discuss the homicide. McCowen informed Garner’s grand- 
mother of where they would be and gave her a telephone num- 
ber where they could be reached. McCowen could not remem- 
ber if he told Garner’s grandmother that he would bring Gamer 
back to the house later, or if he invited her to accompany them 
to the headquarters. Garner was not handcuffed during the drive 
to police headquarters. 

At headquarters, McCowen advised Garner of his Miranda 
rights. Garner then agreed to talk to McCowen and another offi- 
cer. The interview began at 2:16 a.m., concluded at 5:06 a.m., 
and was audiotaped. Garner denied any involvement in the 
homicide for approximately the first 1'2 hours. Garner stated 
that he had been at Leu’s house on Saturday to do chores for her 
and that she had paid him and had given him a little blue radio. 
As the interview progressed, the officers began to accuse Garner 
of lying and pointed out inconsistencies in his story. In particu- 
lar, Garner told the officers that he learned about Leu’s death 
Saturday night on the news. However, the police, and hence the 
news, were not aware of Leu’s death until Sunday. The officers 
pointed these inconsistencies out to Garner, but he continued to 
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maintain his innocence. Throughout the interview, the officers 
indicated to Garner that they believed he was responsible for 
Leu’s death but that they did not think he intentionally set out to 
kill her. The officers also repeatedly employed a method of 
interrogation in which they told Garner how bad the situation 
would appear to others, followed by the suggestion that this was 
Garner’s chance to explain what really happened. At one point 
in the interview, the following statements were made: 

McCowen: You know what it looks bad as? How it looks 
bad? Here’s this 83-year-old white woman, living alone; 
she’s helping people in the neighborhood. 

Garner: Yeah. 

McCowen: And then here’s this young black man that 
killed her, trying to take her money. Um, it’s gonna be 
nothing but sensational in the paper. 

Gamer: Uh huh. 

McCowen: People are going to [be] calling that kid a 
monster. They’re gonna be asking for the death penalty for 
him. But you know what the other part is? Probably they 
don’t understand what happened. 

Later during the interview, McCowen stated the following: 

McCowen: [B]elieve me you’re gonna want people to 
know what happened, ‘cause they’re gonna think so much 
bad shit about you, that you gonna, you gonna beg them to 
see what happened. Please don’t think I’m this kind of per- 
son. ‘Cause they’ll be wanting to kill ya. They’l] want to 
stick you in the electric chair and burn your butt forever for 
killing an 83-year-old white woman, when there may be 
more to it than that. 

After making this statement, McCowen and the other officer 
continued to talk to Garner for approximately 27 minutes. 
During that time, the officers appealed to Garner’s conscience 
and continued to urge him to tell the truth and to take the oppor- 
tunity to explain his side of the story. Following these additional 
statements, Garner confessed to committing the crime. 
McCowen testified that his reference to the electric chair was 
part of an interview technique in which the officer explains how 
the public is going to view a crime. McCowen stated that he did 
not threaten Garner with the death penalty. McCowen also testi- 
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fied that he did not actually believe that the death was an acci- 
dent, but was downplaying the circumstances as a technique in 
trying to get Garner to tell the truth. 

During the interview, the officers did not raise their voices. 
Rather, the tapes indicate that the officers exhibited a calm 
demeanor throughout the interview. McCowen testified, and the 
record reflects, that during the interview, Garner never asked for 
his grandmother, a parent, or anyone else. McCowen also testi- 
fied that Garner never indicated that he was sleepy or wanted to 
stop the interview. The district court made a finding of fact that 
Garner did not appear to be under the influence of alcohol or a 
controlled substance and that there was no indication of mental 
confusion. McCowen provided testimony to this effect. 

At approximately 4 a.m., Garner admitted to committing the 
homicide, and a taped formal statement of his confession was 
made. Garner stated that after doing chores for Leu, she com- 
plained to him about Johnson, which made him nervous. Garner 
then stated that he went to the kitchen and got a pan and a knife 
and that he brought a dish towel to cover up fingerprints. Garner 
stated that he then hit Leu and pushed her down the stairs to the 
basement. Garner stated that he saw two canes at the bottom of 
the stairs and first hit Leu with one for a while, but it was not 
strong enough, so he hit her with the other one. Garner stated that 
he then started to clean up the blood with the dish towel and a 
bath towel. He next took a brick off a shelf and repeatedly threw 
it at Leu. Garner then went to get a gas can, thinking that he 
would pour gasoline on Leu, but changed his mind and put the 
can back. Garner stated that he saw some cans of food and threw 
those on Leu instead. Following this, Garner stated that he cut the 
telephone cord, hit Leu with the cane several more times, and 
left. A wallet and other items identified as belonging to Leu were 
later found in a trash can behind Garner’s residence. Before trial, 
Garner filed a motion to suppress his statement to the police. The 
district court overruled the motion. During trial, Garner’s formal 
statement to police was played to the jury over his objection. 


JURY INSTRUCTIONS 
The jury was given jury instruction No. 19, adapted from 
NJI2d Crim. 6.0, which stated in part: 


48 260 NEBRASKA REPORTS 


There has been evidence that defendant, Jeremy Garner, 
made a statement to law enforcement officers. You may 
rely on any such statement only if you decide beyond a rea- 
sonable doubt: 

(1) that the defendant made the statement; and 

(2) that the defendant understood what he was saying; 
and 

(3) that the statement was freely and voluntarily made 
under all the circumstances surrounding its making. 

Garner sought to modify the instruction by adding the following 
sentence: “that the statement was freely and voluntarily made 
and not the product of threats, coercion or inducements of 
leniency.” The district court denied Garner’s requested instruc- 
tion, stating that the unmodified instruction would sufficiently 
advise the jury, and gave counsel full opportunity and latitude to 
argue the issues. In his closing statements, Garner’s counsel 
focused his argument on the theory that the statement was invol- 
untary as the result of threats or coercion. The jury found Garner 
guilty, and he appeals. 


ASSIGNMENTS OF ERROR 
Garner assigns that the district court erred in (1) denying his 
motion to suppress his statement to the police and admitting the 
statement into evidence over his objection, (2) rejecting his jury 
instruction on the issue of the voluntariness of his statement to 
police, and (3) precluding him from introducing as substantive 
evidence Johnson’s confession to the crime. 


STANDARD OF REVIEW 

[1] A district court’s finding and determination that a defend- 
ant’s statement was voluntarily made will not be set aside on 
appeal unless this determination is clearly erroneous. State v. 
Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000); State v. 
Martin, 243 Neb. 368, 500 N.W.2d 512 (1993). 

{2] In all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by such rules, not 
judicial discretion, except in those instances under the rules 
when judicial discretion is a factor involved in the admissibility 
of evidence. State v. Kinser, 259 Neb. 251, 609 N.W.2d 322 
(2000); State v. Myers, 258 Neb. 300, 603 N.W.2d 378 (1999). . 
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[3] Whether jury instructions given by a trial court are correct 
is a question of law. State v. Bjorklund, supra. To establish 
reversible error from a court’s refusal to give a requested instruc- 
tion, an appellant has the burden to show that (1) the tendered 
instruction is a correct statement of the law, (2) the tendered 
instruction is warranted by the evidence, and (3) the appellant 
was prejudiced by the court’s refusal to give the tendered instruc- 
tion. State v. Brown, 258 Neb. 330, 603 N.W.2d 419 (1999); State 
v. Owens, 257 Neb. 832, 601 N.W.2d 231 (1999). 


ANALYSIS 


ADMISSIBILITY OF GARNER’S CONFESSION 

Garner contends that McCowen’s references to the death 
penalty rendered his confession involuntary because it was the 
product of threats, coercion, and inducements of leniency. In 
making this argument, Garner contends that his age, the time of 
day, and the fact that he was without counsel or a parent were 
factors affecting the involuntary nature of his confession. 

[4-6] The Due Process Clause of U.S. Const. amend. XIV and 
the due process clause of Neb. Const. art. I, § 3, preclude admis- 
sibility of an involuntary confession. State v. Mantich, 249 Neb. 
311, 543 N.W.2d 181 (1996). See, also, State v. Chojolan, 253 
Neb. 591, 571 N.W.2d 621 (1997) (statements made after 
Miranda rights are given are required to be made voluntarily). 
The State has the burden to prove that a defendant’s statement 
was voluntary and not coerced. State v. Chojolan, supra. In 
making this determination, a totality of the circumstances test is 
applied, and the determination reached by the trial court will not 
be disturbed on appeal unless clearly wrong. See, id; State v. 
Ray, 241 Neb. 551, 489 N.W.2d 558 (1992); State v. Stewart, 
197 Neb. 497, 250 N.W.2d 849 (1977), disapproved on other 
grounds, State v. Palmer, 224 Neb. 282, 399 N.W.2d 706 (1986). 

[7,8] While the circumstances surrounding the statement and 
the characteristics of the individual defendant at the time of the 
statement are potentially material considerations, coercive 
police activity is a necessary predicate to the finding that a con- 
fession is not voluntary within the meaning of the Due Process 
Clause of the 14th Amendment. Colorado v. Connelly, 479 U.S. 
157, 107 S. Ct. 515, 93 L. Ed. 2d 473 (1986); State v. Ray, 
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supra; State v. Brewer, 241 Neb. 24, 486 N.W.2d 477 (1992). 
Thus, the inquiry is whether the trial court was clearly wrong in 
finding that police conduct, in the context of the totality of the 
circumstances, did not render the accused’s confession involun- 
tary. State v. Ray, supra. 

[9,10] The confession of an accused may be involuntary and 
inadmissible if obtained in exchange for a promise of leniency. 
State v. Martin, 243 Neb. 368, 500 N.W.2d 512 (1993); State v. 
Porter, 235 Neb. 476, 455 N.W.2d 787 (1990). However, mere 
advice or exhortation by the police that it would be better for the 
accused to tell the truth, when unaccompanied by either a threat 
or promise, does not make a subsequent confession involuntary. 
See State v. Ray, supra. 

[11] While the accused’s minority is a factor to consider when 
determining the voluntariness of a confession, it is not determi- 
native. State v. Chojolan, supra. We have also held that where an 
accused did not appear to be tired and appeared to comprehend 
what was happening, the trial court was not clearly wrong in 
determining that a statement made after 14 hours in custody was 
voluntary. /d. 

[12,13] In this case, McCowen did not refer to the death 
penalty in connection with an explicit threat or promise of 
leniency. Rather, McCowen briefly referred to the death penalty 
in relation to what the public perception would be regarding the 
crime. Although there was no explicit threat that Garner would 
receive the death penalty if he did not cooperate, we have stated 
that the possibility remains that under certain circumstances, a 
promised benefit (such as a promise not to pursue the death 
penalty if the accused tells the truth) might be inferred from an 
officer’s statements to an accused. See State v. Martin, supra. 
However, any such inference must be reasonable. See, generally, 
id. In addition, we have stated that the benefit offered to a 
defendant must be definite and must overbear his or her free will 
in order to render the statement involuntary. State v. Walker, 242 
Neb. 99, 493 N.W.2d 329 (1992); State v. Ray, supra. Although 
we do not condone McCowen’s use of death penalty references, 
the references do not, in and of themselves, render Garner’s sub- 
sequent confession involuntary. Several courts have indicated 
that a brief reference to the death penalty will not render a state- 
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ment involuntary when the statement merely illustrates the seri- 
ousness of the crime and the defendant’s will was not overborne 
as a result of the statement. See, State v. Martinez, 127 N.M. 
207, 979 P.2d 718 (1999) (reference to death penalty was 
attempt to impress appellant with seriousness of crime, did not 
rise to level of misconduct, and did not cause his will to be over- 
borne); Conner v. State, 334 Ark. 457, 982 S.W.2d 655 (1998); 
State v. Andrus, Nos. 9504004126 and 9504002666, 1996 WL 
190031 (Del. Super. Jan. 16, 1996) (appellant did not demon- 
strate that officer’s brief comments regarding death penalty con- 
stituted government’s overreaching or that comments were fac- 
tor that caused him to confess). 

The trial court in this case heard the audiotapes of the inter- 
view and, thus, was able to make detailed factual findings. The 
trial court stated that over the course of the 3-hour interview, 
McCowen mentioned the death penalty only twice. As previ- 
ously discussed, the references to the death penalty were made 
in the context of a continued effort by the officers to illustrate to 
Garner how the public would view the crime. The references 
were not made in the context of a threat or a promise of leniency. 
The trial court found that McCowen’s statements to Garner 
regarding the death penalty were stated quickly and were 
quickly rebuffed by Garner each time. Further, a considerable 
amount of time passed between McCowen’s second statement 
regarding the death penalty and the time when Garner con- 
fessed. During this time, the officers appealed to Garner’s con- 
science and continued to urge him to tell the truth. The trial 
court determined that there was no apparent indicia that 
Garner’s will was overcome as a result of the officers’ remarks. 
The trial court further found that the officers made no promises 
or inducements and did not threaten or intimidate Garner. The 
record supports the trial court’s factual findings. We conclude 
that the trial court was not clearly wrong in concluding that 
Garner’s statement was voluntary. Thus, Garner’s statement was 
properly entered into evidence. 


Jury INSTRUCTIONS 
Garner next contends that the trial court erred in refusing his 
requested jury instruction regarding the voluntariness of his 
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statement. The jury instruction given at trial was adapted from 
NJI2d Crim. 6.0 and stated: 

There has been evidence that defendant, Jeremy Garner, 
made a statement to law enforcement officers. You may 
rely on any such statement only if you decide beyond a rea- 
sonable doubt: 

(1) that the defendant made the statement; and 

(2) that the defendant understood what he was saying; 
and 

(3) that the statement was freely and voluntarily made 
under all the circumstances surrounding its making. 

The comment to NJI2d Crim. 6.0 states that “[i]t may be neces- 
Sary in a particular case to supplement this instruction by adding 
a numbered paragraph (4) that provides more specific informa- 
tion regarding a particular case.” As a result, Garner sought to 
modify the instruction by adding the following sentence: “that 
the statement was freely and voluntarily made and not the prod- 
uct of threats, coercion or inducements of leniency.” 

[14] To establish reversible error from a court’s refusal to give 
a requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) 
the tendered instruction is warranted by the evidence, and (3) the 
appellant was prejudiced by the court’s refusal to give the ten- 
dered instruction. State v. Brown, 258 Neb. 330, 603 N.W.2d 419 
(1999); State v. Owens, 257 Neb. 832, 601 N.W.2d 231 (1999). 

The jury instruction requested by Garner was a correct state- 
ment of the law. Because Garner was alleging that his statement 
was involuntary due to police threats, coercion, or an implied 
promise of leniency based on the references to the death penalty, 
his requested instruction was also warranted by the evidence. 
We conclude, however, that Garner was not prejudiced by the 
court’s refusal to give the requested instruction. Although the 
instruction requested by Garner was a correct and more com- 
plete statement of the law, the instruction given by the trial court 
was also correct. Further, the court did not preclude Garner’s 
attomey from arguing to the jury that Garner’s statements were 
the product of threats, coercion, or inducements of leniency, and 
Garner’s attorney made such arguments to the jury. Thus, we 
conclude that while it would have been better if the trial court 
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had instructed the jury as Garner requested, its failure to do so 
is not reversible error. 


ADMISSIBILITY OF JOHNSON’S STATEMENT 

Before addressing this issue, we pause to comment about the 
interrogation tactics used in obtaining Johnson’s statement. The 
record reflects that Johnson, an 11-year-old child, was detained 
at the police station for approximately 7 hours. Much of the 
interrogation took place in the absence of Johnson’s mother, 
even after he indicated to the officers that he wanted to see her. 
Johnson was obviously tired and fell asleep during portions of 
the interrogation. Johnson began crying during the interview, 
repeatedly asked the officers when he could go home, and even- 
tually made up a story because he thought he would then be 
allowed to go home. This method of interrogation, particularly 
when used on such a young child, is most troubling to this court. 
However, the circumstances used by the police in obtaining 
Johnson’s statement do not affect the admissibility of Garner’s 
statement, and we determine that Johnson’s statement was not 
admissible for the truth of the matter asserted. 

Relying on Chambers v. Mississippi, 410 U.S. 284, 93 S. Ct. 
1038, 35 L. Ed. 2d 297 (1973), Garner contends that the refusal 
of the trial court to enter into evidence the tapes of Johnson’s 
statements to the police violated his right to present a defense. 

Johnson’s taped statements constituted hearsay. See Neb. 
Rev. Stat. § 27-802 (Reissue 1995). The record indicates that the 
only applicable exception for which evidence or foundation was 
provided was the residual exception pursuant to Neb. Rev. Stat. 
§ 27-803(22) (Reissue 1995). 

Section 27-803 provides exceptions to the rule prohibiting 
hearsay under which the availability of the declarant is immate- 
rial. Section 27-803(22), now found at § 27-803(23) (Supp. 
1999), provides in part an exception: 

A statement not specifically covered by any of the forego- 
ing exceptions but having equivalent circumstantial guar- 
antees of trustworthiness, if the court determines that (a) 
the statement is offered as evidence of a material fact, (b) 
the statement is more probative on the point for which it is 
offered than any other evidence which the proponent can 


54 260 NEBRASKA REPORTS 


procure through reasonable efforts, and (c) the general pur- 
poses of these rules and the interests of justice will best be 
served by admission of the statement into evidence. 

[15,16] The residual hearsay exception is to be used rarely and 
only in exceptional circumstances. State v. Plant, 236 Neb. 317, 
461 N.W.2d 253 (1990). An appellate court will affirm a trial 
court’s ruling on whether evidence is admissible under the resid- 
ual hearsay exception unless the trial court has abused its discre- 
tion. State v. Jacob, 253 Neb. 950, 574 N.W.2d 117 (1998). 

(17,18] In Chambers v. Mississippi, supra, the U.S. Supreme 
Court stated that few rights are more fundamental than that of an 
accused to present witnesses in his defense. The Court further 
determined that in cases where constitutional rights directly 
affecting the ascertainment of guilt are implicated, the hearsay 
rule may not be applied mechanistically to defeat the ends of 
justice. Id. However, such statements must be offered under cir- 
cumstances that provide considerable assurance of their reliabil- 
ity. Lilly v. Virginia, 527 U.S. 116, 119 S. Ct. 1887, 144 L. Ed. 
2d 117 (1999). See Chambers v. Mississippi, supra. 

We conclude that the trial court did not abuse its discretion 
in refusing to play the tapes of Johnson’s statements under the 
residual hearsay exception and that the refusal to admit the 
statement as evidence that Johnson committed the crime did not 
preclude Garner from presenting a defense. Johnson was pres- 
ent at trial and testified. Thus, Garner was able to present testi- 
mony from Johnson himself regarding police interview tech- 
niques and the statement Johnson made incriminating himself 
in Leu’s death. As Johnson testified at trial, and as reflected by 
the tapes of his statement, Johnson made up the incriminating 
statement because he wanted to go home. The record reflects 
that Johnson was distressed at the time the statement was made. 
In addition, the details of the crime available throughout the 
record strongly show that Johnson’s statement was false and 
thus was not reliable. The circumstances Johnson briefly admit- 
ted to do not at all match the evidence found at the crime scene. 
Under these circumstances, there were not considerable assur- 
ances of reliability. Thus, the trial court was correct in limiting 
the purpose for which evidence of Johnson’s statement could be 
used. 
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CONCLUSION 

The trial court was not clearly wrong in determining that 
Garner’s confession was voluntary. Although the trial court 
should have given Garner’s requested jury instruction regarding 
the voluntariness of his confession, he has not shown that he was 
prejudiced by the failure of the trial court to do so. Finally, the 
trial court did not err in refusing to admit statements that 
Johnson made to police for the truth of the matter asserted in 
those statements. Finding no error, the order of the district court 
is affirmed. 

AFFIRMED. 
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HEnprRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

Jesse E. Narcisse appeals from the district court’s denial of 
his motion for postconviction relief, without first conducting an 
evidentiary hearing thereon. The Nebraska Court of Appeals 
affirmed the judgment of the district court, and this court 
granted Narcisse’s petition for further review. For the reasons 
stated herein, we conclude that Narcisse’s motion for postcon- 
viction relief contains sufficient facts to entitle him to an evi- 
dentiary hearing, and we therefore reverse the judgment of the 
Court of Appeals and remand this cause with directions to 
remand the cause to the district court for an evidentiary hearing. 


FACTUAL BACKGROUND 
Narcisse was convicted in 1987 of one count of first degree 
sexual assault and being a habitual criminal and one count of 
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first degree false imprisonment and being a habitual criminal. 
Narcisse’s convictions were affirmed by this court on direct 
appeal. See State v. Narcisse, 231 Neb. 805, 438 N.W.2d 743 
(1989) (superseded on other grounds by statute as stated in State 
v. Andersen, 232 Neb. 187, 440 N.W.2d 203 (1989)). Narcisse 
subsequently filed a motion for postconviction relief pursuant to 
Neb. Rev. Stat. § 29-3001 et seq. (Reissue 1995), alleging 
therein that his trial counsel was ineffective and that this same 
counsel was ineffective on direct appeal in failing to assign as 
error his own ineffectiveness as trial counsel. 

In his motion for postconviction relief, Narcisse asserted that 
he received ineffective assistance of counsel at both the trial and 
the appellate level due to an alleged conflict of interest of 
Narcisse’s trial counsel. Narcisse alleged, inter alia, that his 
counsel failed to (1) timely present him with a plea agreement 
which would have resulted in a dismissal of all charges except 
one against Narcisse in exchange for his guilty plea to a Class 
III felony, (2) interview certain witnesses and conduct an ade- 
quate investigation, and (3) argue appropriate issues on appeal. 
Moreover, Narcisse contended that at the time of both Narcisse’s 
trial and appeal, his counsel also represented Herman Buckman, 
a criminal defendant in an unrelated proceeding. Narcisse’s 
name was on the witness list for Buckman’s trial, and his motion 
for postconviction relief alleged that he would have testified 
against Buckman in that trial. Narcisse’s motion for postconvic- 
tion relief further alleged that at some time after he was con- 
victed, his trial counsel told him, “[T]his will teach you to not 
testify against my client.” Based upon the foregoing allegations, 
Narcisse contended that he was prejudiced because trial counsel 
failed to exercise the customary skills and diligence of a reason- 
ably competent attorney (i.e., adverse performance) and was not 
“free of conflicts of interest.” 

Applying Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 
2052, 80 L. Ed. 2d 674 (1984), the district court determined that 
Narcisse had failed to show that his counsel’s performance was 
deficient and that counsel’s deficient performance actually prej- 
udiced his defense. Consequently, the district court denied 
Narcisse’s request for postconviction relief without conducting 
an evidentiary hearing. In a memorandum opinion and judgment 
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on appeal filed April 20, 1999, the Court of Appeals affirmed, 
with one judge concurring, concluding that Narcisse’s allega- 
tions of a conflict of interest were unreasonable on their face 
because the facts alleged by Narcisse in his motion for postcon- 
viction relief would not support a finding of a conflict of inter- 
est. Narcisse petitioned this court for further review, which was 
granted. 


ASSIGNMENT OF ERROR 
In his sole assignment of error on further review, Narcisse 
asserts that the Court of Appeals erred in affirming the district 
court’s denial of an evidentiary hearing on his motion for post- 
conviction relief. 


STANDARD OF REVIEW 

{1,2] A defendant requesting postconviction relief must estab- 
lish the basis for such relief, and the findings of the district court 
will not be disturbed unless they are clearly erroneous. State v. 
McCroy, 259 Neb. 709, 613 N.W.2d 1 (2000); State v. 
Williams, 259 Neb. 234, 609 N.W.2d 313 (2000). In a motion for 
postconviction relief, the defendant must allege facts which, if 
proved, constitute a denial or violation of his or her rights under 
the U.S. or Nebraska Constitution, causing the judgment against 
the defendant to be void or voidable. State v. El-Tabech, 259 
Neb. 509, 610 N.W.2d 737 (2000). 


ANALYSIS 

Narcisse contends that the Court of Appeals erred in affirm- 
ing the district court’s decision to deny his request for postcon- 
viction relief without first conducting an evidentiary hearing 
thereon. Because the district court found that Narcisse had failed 
to show that he was prejudiced by counsel’s actions and denied 
Narcisse’s request for postconviction relief, without first con- 
ducting an evidentiary hearing, the real question before us is not 
whether Narcisse is entitled to postconviction relief, but whether 
an evidentiary hearing should have been held to determine that 
question. For the reasons that follow, we answer this inquiry in 
the affirmative. 

{3-5] The Sixth Amendment to the U.S. Constitution guaran- 
tees every criminal defendant the right to effective assistance of 
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counsel. State v. Lotter, 255 Neb. 456, 586 N.W.2d 591 (1998), 
modified 255 Neb. 889, 587 N.W.2d 673 (1999). This right enti- 
tles the accused to the undivided loyalty of an attorney, free 
from any conflict of interest. State v. Marchese, 245 Neb. 975, 
515 N.W.2d 670 (1994). The U.S. Supreme Court has long rec- 
ognized that this right may be impaired when one attorney rep- 
resents multiple defendants. See, Cuyler v. Sullivan, 446 U.S. 
335, 100 S. Ct. 1708, 64 L. Ed. 2d 333 (1980); Holloway v. 
Arkansas, 435 U.S. 475, 98 S. Ct. 1173, 55 L. Ed. 2d 426 
(1978); Glasser v. United States, 315 U.S. 60, 62 S. Ct. 457, 86 
L. Ed. 680 (1942), rehearing denied, Kretske v. United States, 
315 U.S. 827, 62 S. Ct. 629, 86 L. Ed. 1222 (superseded on 
other grounds by Fed. R. Evid. 104(a) as stated in Bourjaily v. 
United States, 483 U.S. 171, 107 S. Ct. 2775, 97 L. Ed. 2d 144 
(1987)). 
[6,7] However, the fact of multiple representation alone is not 
a per se violation of the Sixth Amendment. State v. Marchese, 
supra. In State v. Turner, 218 Neb. 125, 131, 354 N.W.2d 617, 
621-22 (1984), we described a conflict of interest as a situation 
which 
places a defense attorney in a situation inherently con- 
ducive to divided loyalties. . . . The phrase “conflict of 
interest” denotes a situation in which regard for one duty 
tends to lead to disregard of another . . . where a lawyer’s 
representation of one client is rendered less effective by 
reason of his representation of another client . . . or where 
it becomes a lawyer’s duty on behalf of one client to con- 
tend for that which his duty to another client would require 
him to oppose... . A conflict of interest exists “whenever 
one defendant stands to gain significantly by counsel 
adducing probative evidence or advancing plausible argu- 
ments that are damaging to the cause of a codefendant 
whom counsel is also representing.” 
To establish a violation of the Sixth Amendment based on a con- 
flict of interest, a defendant who raises no objection at trial must 
demonstrate that his or her lawyer actively represented conflict- 
ing interests and that the actual conflict of interest adversely 
affected the lawyer’s performance. State v. Fletcher, 253 Neb. 
1029, 573 N.W.2d 752 (1998). 
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[8,9] While a defendant who shows that a conflict of interest 
actually affected the adequacy of his or her representation need 
not demonstrate prejudice, such conflict of interest must be 
shown to have resulted in counsel’s conduct detrimental to the 
defense. Id.; State v. Marchese, supra. Moreover, the asserted 
conflict of interest must be actual, rather than speculative or 
hypothetical, before a conviction can be overturned on the 
ground of ineffective assistance of counsel. State v. Marchese, 
supra. Thus, the crucial inquiry in the instant case is whether 
Narcisse has alleged facts which, if proved, would demonstrate 
that his counsel actively represented conflicting interests and 
that the actual conflict of interest adversely affected his coun- 
sel’s performance. 

As previously explained, Narcisse’s motion for postconviction 
relief asserted that his counsel failed to timely present him with a 
plea agreement, failed to conduct an adequate investigation, and 
did not argue appropriate issues on appeal. Narcisse claims that 
these acts or omissions constituted adverse performance in that 
his counsel failed to exercise the customary skills and diligence of 
a reasonably competent attorney. Narcisse further asserted in his 
motion for postconviction relief that during the time of both his 
trial and his appeal, counsel failed to inform Narcisse that coun- 
sel was simultaneously representing a client, Buckman, against 
whom Narcisse intended to testify. Narcisse alleged that he “was 
not aware of the dual representation until after the trial, when, in 
a phone conversation, [Narcisse’s] attorney told [Narcisse] ‘this 
will teach you to not testify against my client.’ ” 

Based on the foregoing allegations, Narcisse pled facts suffi- 
cient to show that his counsel had potential conflicting interests 
as counsel continued to represent both Narcisse and Buckman 
when Narcisse was scheduled to be a witness against Buckman. 
Moreover, the allegations raise factual questions as to whether 
counsel’s alleged actual conflict of interest adversely affected 
the lawyer’s performance. 

In the absence of an evidentiary hearing, we cannot. know 
whether the performance of Narcisse’s counsel, or the advice 
given by counsel to Narcisse, was tainted in fact by counsel’s 
alleged conflict in representing both Narcisse and Buckman. We 
cannot know whether the alleged actual conflict of interest 
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adversely affected counsel’s performance because neither 
Narcisse’s motion for postconviction relief nor any other portion 
of the record reveals what Narcisse’s role was to be when testi- 
fying against Buckman. In other words, was Narcisse to be an 
incriminating major witness or a minor factual or foundational 
witness? The nature and extent of Narcisse’s testimony does not 
affect the fact that trial counsel could well be forced to divide 
his loyalties between two clients and potentially slight one client 
to benefit the other. However, the nature of Narcisse’s role as a 
witness in the Buckman matter, and the extent to which 
Narcisse’s counsel was involved in the matter, which we do not 
know, would assist the postconviction court in determining 
whether the alleged conflict of interest adversely affected 
Narcisse’s counsel’s performance or was of little or no conse- 
quence under the circumstances. 

[10] By applying Strickland v. Washington, 466 U.S. 668, 104 
S. Ct. 2052, 80 L. Ed. 2d 674 (1984), and, thus, denying a hear- 
ing because Narcisse had failed to prove actual prejudice, the dis- 
trict court required Narcisse to plead and prove his allegations 
without granting him an evidentiary hearing in which to do so. 
The district court erred when it denied Narcisse an evidentiary 
hearing for the reason that Narcisse had failed to prove prejudice. 
A claimant who shows that a conflict of interest actually affected 
the adequacy of his or her representation need not demonstrate 
prejudice in order to obtain relief. See Cuyler v. Sullivan, 446 
USS. 335, 100 S. Ct. 1708, 64 L. Ed. 2d 333 (1980). 

[11] In spite of sufficient allegations in his postconviction 
motion, Narcisse was not granted an opportunity to prove that 
his counsel’s alleged conflict of interest actually affected the 
adequacy of counsel’s representation. Narcisse’s allegations, at 
a minimum, raise a factual issue as to whether he was denied 
effective assistance of counsel. An evidentiary hearing on a 
motion for postconviction relief is required on an appropriate 
motion containing factual allegations which, if proved, consti- 
tute an infringement of the movant’s rights under the Nebraska 
or federal Constitution. State v. Marchese, 245 Neb. 975, 515 
N.W.2d 670 (1994). 

[12] The foregoing notwithstanding, when a motion for post- 
conviction relief properly alleges an infringement of a defend- 
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ant’s constitutional rights, an evidentiary hearing should still be 
denied when the records and files affirmatively show that the 
defendant is entitled to no relief. See, State v. Lyle, 258 Neb. 
263, 603 N.W.2d 24 (1999); State v. Silvers, 255 Neb. 702, 587 
N.W.2d 325 (1998). Narcisse’s allegations of ineffective assis- 
tance of counsel are sufficiently specific to require such an 
examination of the files and records in the instant case. If the 
records and files affirmatively show that Narcisse is entitled to 
no postconviction relief, the district court may have properly 
denied Narcisse’s request for postconviction relief without first 
conducting an evidentiary hearing. 

The record before us consists of only the bill of exceptions 
and certain exhibits from Narcisse’s trial, in addition to the bill 
of exceptions from the hearing on his motion for postconviction 
relief. The record reveals that it was after the trial at which 
Narcisse was convicted when his trial counsel said to him, 
“[T]his will teach you to not testify against my client.” There is 
no indication in the record that Narcisse knew, or had any way 
of knowing, of the alleged conflict of interest until after the 
completion of his trial. There is no way to determine from an 
examination of the files before this court that Narcisse was enti- 
tled to no postconviction relief. Thus, we conclude that an evi- 
dentiary hearing is necessary to resolve Narcisse’s claim for 
postconviction relief and that the district court erred as a matter 
of law in its determination to the contrary. 


CONCLUSION 

An evidentiary hearing should have been held to determine 
whether Narcisse could indeed prove that his counsel had 
actively represented clients with conflicting interests during 
Narcisse’s trial and subsequent appeal, and, if so, whether the 
conflict of interest adversely affected the adequacy of his coun- 
sel’s performance. Because the Court of Appeals erred when it 
determined that such a hearing was unnecessary, its judgment is 
reversed, and the cause is remanded with directions to remand 
the cause to the district court to conduct an evidentiary hearing 
at which it can be determined whether Narcisse is entitled to 
postconviction relief. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Summary Judgment. Summary judgment is proper where the facts are uncontro- 
verted and the moving party is entitled to judgment as a matter of law. 

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. 

Limitations of Actions. The determination of which statute of limitations applies is 
a question of law. 

Judgments: Appeal and Error. In connection with questions of law, an appellate 
court is obligated to reach a conclusion independent of the determination reached by 
the court below. 

Statutes: Legislature: Intent. Statutes shall be construed in pari materia and from 
their language as a whole to determine the intent of the Legislature. All subordinate 
rules are mere aids in reaching this fundamental determination. 

___!___: __. The components of a series or collection of statutes pertaining to a cer- 
tain subject matter may be conjunctively considered and construed to determine the 
intent of the Legislature so that different provisions of the act are consistent, harmo- 
nious, and sensible. 

__' __: __. It is a court’s duty to discover, if possible, legislative intent from the 
statute itself. 

___: __: __. The last expression of legislative will is the law. 

Limitations of Actions: Legislature: Intent. A special statute of limitations controls 
and takes precedence over a general statute of limitations because the special statute 
is a specific expression of legislative will concerning a particular subject matter. 
Limitations of Actions: Health Care Providers: Wrongful Death: Statutes. While 
Neb. Rev. Stat. § 30-810 (Reissue 1995) includes a general statute of limitations 
applicable to wrongful death actions, Neb. Rev. Stat. § 44-2828 (Reissue 1998) is a 
subsequently enacted special statute of limitations applicable to all personal injury 
and wrongful death actions against health care providers who have taken the neces- 
Sary steps to qualify under the Nebraska Hospital-Medical Liability Act. 

Appeal and Error. Errors which are argued but not assigned will not be considered 
by an appellate court. 

Pleadings. The purpose of pleadings is to frame the issues upon which a cause is to 
be tried, and the issues in a given case will be limited to those which are pled. 
Constitutional Law: Appeal and Error. A constitutional question not properly 
raised in the trial court will not generally be considered on appeal. 
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Appeal from the District Court for Douglas County: J. 
MICHAEL CorFEY, Judge. Affirmed. 


Robert Wayne Haworth, Jr., pro se. 


Thomas J. Shomaker, of Sodoro, Daly & Sodoro, for 
appellees Edward P. Huigens, M.D., and Critical Care 
Associates. 


Brien M. Welch, of Cassem, Tierney, Adams, Gotch & 
Douglas, for appellee Alegent Health Bergan Mercy Medical 
Center. 


HEnpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMAck, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

In this case, we are required to determine whether a wrongful 
death action alleging negligence on the part of health care 
providers who have elected to qualify under the Nebraska 
Hospital-Medical Liability Act (NHMLA), Neb. Rev. Stat. 
§ 44-2801 et seq. (Reissue 1993 & Cum. Supp. 1996), is gov- 
erned by the limitations provision of § 44-2828, which is a com- 
ponent of the NHMLA, or by the statute of limitations applica- 
ble to wrongful death actions set forth in Neb. Rev. Stat. 
§ 30-810 (Reissue 1995). This question of law was presented but 
not reached in Healy v. Langdon, 245 Neb. 1, 511 N.W.2d 498 
(1994), and is thus a matter of first impression. 


BACKGROUND 

Robert Wayne Haworth, Jr., is the duly appointed special 
administrator of the estate of Robert Wayne Haworth, Sr. 
(Haworth), who died on February 11, 1996. Exactly 2 years 
later, on February 11, 1998, the special administrator filed a 
notice of claim and proposed petition with the Nebraska 
Department of Insurance pursuant to § 44-2844. In his notice of 
claim, the special administrator requested that a medical review 
panel consider the allegations of professional negligence on the 
part of several health care providers who were named as defend- 
ants in the proposed petition, including Edward P. Huigens, 
M.D.; Critical Care Associates (Critical Care); and Alegent 
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Health Bergan Mercy Medical Center (Alegent). The special 
administrator stated in his notice of claim that the proposed peti- 
tion would be filed in the district court for Douglas County, 
Nebraska, “following completion of the medical review panel 
proceedings, if necessary.” 

In his proposed petition, the special administrator alleged that 
Haworth was transported to the emergency department of 
Bergan Mercy Hospital on the evening of January 21, 1996, with 
complaints of acute chest and upper abdominal pain with sweat- 
ing and shortness of breath. He further alleged that Haworth was 
examined in the emergency department by Huigens, a physician 
affiliated with Critical Care, who performed certain tests and 
released Haworth several hours later on January 22, with a diag- 
nosis of probable gastritis and instructions to see his own 
physician. 

The special administrator alleged that Haworth died on 
February 11, 1996, of a heart attack resulting from coronary 
heart disease, and that his death was caused by the negligent 
failure of Alegent, Huigens, and Critical Care, as well as a 
physician and professional corporation who are not parties to 
this action, to correctly diagnose and treat Haworth’s condition 
on January 21 and 22. The special administrator alleged that 
Huigens, Critical Care, and Alegent were qualified health care 
providers under the NHMLA and sought damages resulting 
from the wrongful death of Haworth “pursuant to provisions of 
Section 30-809 and Section 30-810.” 

On June 23, 1998, Alegent, Huigens, and Critical Care filed a 
petition in the district court for Douglas County, in which they 
alleged that more than 120 days had elapsed since the filing of 
the notice of claim and proposed petition and that no medical 
review panel had been designated in accordance with the proce- 
dures set forth in § 44-2840. They further alleged that the pro- 
posed causes of action against them were time barred prior to 
the filing of the notice of claim and proposed petition with the 
Director of Insurance pursuant to § 44-2828, which provides in 
pertinent part: 

Except as provided in section 25-213, any action to 
recover damages based on alleged malpractice or profes- 
sional negligence or upon alleged breach of warranty in 
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rendering or failing to render professional services shall be 
commenced within two years next after the alleged act or 
omission in rendering or failing to render professional ser- 
vices providing the basis for such action, except that if the 
cause of action is not discovered and could not be reason- 
ably discovered within such two-year period, the action 
may be commenced within one year from the date of such 
discovery or from the date of discovery of facts which 
would reasonably lead to such discovery, whichever is 
earlier. 
Alegent, Huigens, and Critical Care prayed for a declaratory 
judgment determining that the special administrator’s claims 
were time barred and, in the alternative, requested the district 
court to appoint a medical review panel pursuant to 
§ 44-2841(3). 

In his answer, the special administrator did not dispute the 
allegation that the professional services at issue were rendered 
on or prior to January 22, 1996. However, he denied the allega- 
tion that his claims were barred by § 44-2828 and affirmatively 
alleged that the proposed petition “was timely filed with the 
Director of the Nebraska Department of Insurance on February 
11, 1998.” The special administrator moved the court for “a dis- 
tinct and reasonable timetable upon which the parties are to 
come to agreement as to appropriate selections under the 
Nebraska Hospital-Medical Liability Act” and for an order dis- 
missing the petition seeking declaratory judgment on the statute 
of limitations issue. 

Alegent, Huigens, and Critical Care filed motions for sum- 
mary judgment with respect to the statute of limitations issue 
thus framed by the pleadings. At the hearing on the motions, the 
special administrator acknowledged that the proposed petition 
was filed pursuant to the NHMLA but contended that the appli- 
cable statute of limitations was not § 44-2828, but, rather, 
§ 30-810, which provides that every wrongful death action as 
described in Neb. Rev. Stat. § 30-809 (Reissue 1995) “shall be 
commenced within two years after the death of such person.” 
The district court sustained the motions for summary judgment 
and entered judgment for Alegent, Huigens, and Critical Care 
based upon its determination that § 44-2828 was the applicable 
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statute of limitations and that pursuant thereto the causes of 
action asserted in the proposed petition were time barred at the 
time of its filing. After the special administrator’s motion for 
new trial was overruled, he perfected this appeal and success- 
fully petitioned to bypass the Nebraska Court of Appeals. See 
Neb. Rev. Stat. § 24-1106(2) (Reissue 1998). 


ASSIGNMENT OF ERROR 
The special administrator contends that the district court 
erred in finding that the applicable statute of limitations was that 
contained in the NHMLA, § 44-2828, as opposed to the 2-year 
period set forth in the wrongful death statute, § 30-810. 


STANDARD OF REVIEW 

[1,2] Summary judgment is proper where the facts are uncon- 
troverted and the moving party is entitled to judgment as a mat- 
ter of law. Hood v. AAA Motor Club Ins. Assn., 259 Neb. 63, 607 
N.W.2d 814 (2000); Neb. Account. & Disc. v. Citizens for Resp. 
Judges, 256 Neb. 95, 588 N.W.2d 807 (1999). In reviewing a 
summary judgment, an appellate court views the evidence in a 
light most favorable to the party against whom the judgment is 
granted and gives such party the benefit of all reasonable infer- 
ences deducible from the evidence. Rodriguez v. Nielsen, 259 
Neb. 264, 609 N.W.2d 368 (2000); Neill v. Hemphill, 258 Neb. 
949, 607 N.W.2d 500 (2000); Knoll v. Board of Regents, 258 
Neb. 1, 601 N.W.2d 757 (1999). 

[3] A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. Schwarz v. Platte Valley Exterminating, 
258 Neb. 841, 606 N.W.2d 85 (2000); Streeks v. Diamond Hill 
Farms, 258 Neb. 581, 605 N.W.2d 110 (2000). 

[4,5] The determination of which statute of limitations 
applies is a question of law. Reinke Mfg. Co. v. Hayes, 256 Neb. 
442, 590 N.W.2d 380 (1999); Kratochvil y. Motor Club Ins. 
Assn., 255 Neb. 977, 588 N.W.2d 565 (1999); Jorgensen v. State 
Nat. Bank & Trust, 255 Neb. 241, 583 N.W.2d 331 (1998). In 
connection with questions of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached 
by the court below. Lackawanna Leather Co. v. Nebraska Dept. 
of Rev., 259 Neb. 100, 608 N.W.2d 177 (2000); Maryott v. 
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Oconto Cattle Co., 259 Neb. 41, 607 N.W.2d 820 (2000); Reinke 
Mfg. Co. v. Hayes, supra. 


ANALYSIS 
The NHMLA was enacted by the Nebraska Legislature in 
1976. See 1976 Neb. Laws, L.B. 434. The legislative findings 
and intent are specifically set forth in § 44-2801, which 
provides: 

(1) The Legislature finds and declares that it is in the 
public interest that competent medical and hospital ser- 
vices be available to the public in the State of Nebraska at 
reasonable costs, and that prompt and efficient methods be 
provided for eliminating the expense as well as the useless 
expenditure of time of physicians and courts in nonmerito- 
rious malpractice claims and for efficiently resolving mer- 
itorious claims. It is essential in this state to [en]sure con- 
tinuing availability of medical care and to encourage 
physicians to enter into the practice of medicine in 
Nebraska and to remain in such practice as long as such 
physicians retain their qualifications. 

(2) The Legislature further finds that at the present time 
under the system in effect too large a percentage of the cost 
of malpractice insurance is received by individuals other 
than the injured party. The intent of sections 44-2801 to 
44-2855 is to serve the public interest by providing an 
alternative method for determining malpractice claims in 
order to improve the availability of medical care, to 
improve its quality and to reduce the cost thereof, and to 
[e]nsure the availability of malpractice insurance coverage 
at reasonable rates. : 

The NHMLA permits “health care providers,” defined to 
include physicians, hospitals, and certain other health profes- 
sionals, to “qualify” under the act by filing proof of financial 
responsibility in a designated amount with the Director of 
Insurance and paying surcharges necessary to maintain the 
Excess Liability Fund which was created by the NHMLA. 
§§ 44-2803, 44-2824(1), and 44-2829. If a health care provider 
has taken the affirmative steps necessary to qualify under the 
NHMLA, 
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the patient’s exclusive remedy against the health care 
provider or his or her partner, limited liability company 
member, employer, or employees for alleged malpractice, 
professional negligence, failure to provide care, breach of 
contract relating to providing medical care, or other claim 
based upon failure to obtain informed consent for an oper- 
ation or treatment shall be as provided by the act unless the 
patient shall have elected not to come under the provisions 
of the act. 
§ 44-2821(2). In this case, it is undisputed that Alegent, 
Huigens, and Critical Care had elected to qualify under the 
NHMLA at the time of providing professional services to 
Haworth, and it has not been alleged or shown that Haworth 
elected not to come under the provisions of the NHMLA during 
his lifetime. 

The NHMLA altered the common law in several respects, 
including a provision that “[nJo action against a health care 
provider may be commenced in any court of this state before the 
claimant’s proposed petition has been presented to a medical 
review panel . . . and an opinion has been rendered by the panel.” 
§ 44-2840(2). See Prendergast v. Nelson, 199 Neb. 97, 256 
N.W.2d 657 (1977). The medical review panel authorized by the 
NHMLA consists of two physicians designated by the parties, a 
third physician designated by the physicians selected by the par- 
ties, and, if one of the parties is a hospital, a hospital adminis- 
trator selected by that party. § 44-2841(2). The nonvoting chair 
of the review panel is an attorney selected by the parties. 
§ 44-2841(1) and (2)(g). The medical review panel is required to 
consider evidence submitted by the parties and issue a written 
opinion as to whether the proposed defendant(s) met the appli- 
cable standard of care. §§ 44-2842 and 44-2843. Of particular 
significance in this case is a provision of the NHMLA that the 
filing of a request for review of a claim by a medical review 
panel operates to “toll the applicable statute of limitations for a 
period of ninety days following the issuance of the opinion by 
the medical review panel.” § 44-2844(1). The claimant may 
affirmatively waive his or her right to a panel review and file an 
action in court, serving a copy of the petition or complaint upon 
the Director of Insurance. § 44-2840(4). In this case, the special 
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administrator did not waive his right to a medical review panel, 
but, rather, specifically invoked it by his filing with the 
Department of Insurance on February 11, 1998. 

As noted above, the issue of whether § 30-810 or § 44-2828 
provides the limitations period applicable to a wrongful death 
action brought pursuant to the NHMLA was before us in Healy 
v. Langdon, 245 Neb. 1, 511 N.W.2d 498 (1994), but we did not 
reach it because of our determination on the facts of that case 
that the cause of action would not be time barred regardless of 
which statute was applicable. In the present case, if § 30-810 is 
applicable, its 2-year limitations period would not have expired 
by the time the special administrator filed his notice of claim 
and. proposed petition with the Director of Insurance, and such 
filing would have tolled the statute pursuant to § 44-2844(1). 
However, if § 44-2828 is applicable, the 2-year limitations 
period from the date of the last occurrence on January 22, 1996, 
would have expired prior to the filing on February 11, 1998, and 
the claim would be time barred. Thus, we must determine which 
statute of limitations applies as a matter of law. 

[6-8] Section 44-2828, which was enacted as a part of the 
NHMLA in 1976, refers to “any action to recover damages 
based on alleged malpractice or professional negligence,” but 
makes no specific reference to wrongful death actions. In con- 
trast, § 30-810, which was in effect at the time of the enactment 
of the NHMLA, refers to wrongful death actions authorized by 
§ 30-809, but makes no reference to medical negligence claims. 
In determining which of these statutes applies in the present 
case, we are guided by the fundamental rule that statutes shall 
be construed in pari materia and from their language as a whole 
to determine the intent of the Legislature. All subordinate rules 
are mere aids in reaching this fundamental determination. 
Hoiengs v. County of Adams, 254 Neb. 64, 574 N.W.2d 498 
(1998). Also, the components of a series or collection of statutes 
pertaining to a certain subject matter may be conjunctively con- 
sidered and construed to determine the intent of the Legislature 
so that different provisions of the act are consistent, harmo- 
nious, and sensible. Armour v. L.H., 259 Neb. 138, 608 N.W.2d 
599 (2000); Ferguson v. Union Pacific RR. Co., 258 Neb. 78, 
601 N.W.2d 907 (1999); Blue Valley Co-op v. National Farmers 
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Org., 257 Neb. 751, 600 N.W.2d 786 (1999). It is our duty to 
discover, if possible, legislative intent from the statute itself. 
Georgetowne Ltd. Part. v. Geotechnical Servs., 230 Neb. 22, 430 
N.W.2d 34 (1988). 

Language utilized throughout the NHMLA indicates a scope 
inclusive of both personal injury and wrongful death actions 
based upon the alleged professional negligence of a qualified 
health care provider. For example, § 44-2822 provides in part: 

Subject to the requirements of sections 44-2840 to 
44-2846, a patient or his or her representative having a 
claim under the Nebraska Hospital-Medical Liability Act 
for bodily injury or death on account of alleged malprac- 
tice, professional negligence, failure to provide care, 
breach of contract, or other claim based upon failure to 
obtain informed consent for an operation or treatment may 
file a petition or complaint in any court of law having req- 
uisite jurisdiction. 

(Emphasis supplied.) As used in this statute, “representative” 
is defined as “the spouse, parent, guardian, adult child, execu- 
tor, administrator, trustee, attorney, or other legal agent of the 
patient.” (Emphasis supplied.) § 44-2808. Similarly, 
§ 44-2819(1) provides for certain credits to be applied in “any 
action for damages for bodily injuries or for wrongful death.” 
(Emphasis supplied.) Subsection (2) of the same statute pro- 
vides, in part, that “[iJ]n wrongful death actions, pecuniary loss 
to a widow or widower, any dependent, or next of kin shall be 
subject to all of the terms and provisions of sections 44-2801 
to 44-2855.” (Emphasis supplied.) Section 44-2825(1) speci- 
fies the maximum amount recoverable “for any occurrence 
resulting in any injury or death of a patient.” (Emphasis 
supplied.) 

[9] Also pertinent to our inquiry is the established rule that 
the last expression of legislative will is the law. Hoiengs v. 
County of Adams, 254 Neb. 64, 574 N.W.2d 498 (1998); Stoller 
v. State, 171 Neb. 93, 105 N.W.2d 852 (1960). Applying this 
principle, we have stated that in case of conflicting provisions of 
the same statute, or in different statutes, the last in point of time 
or order of arrangement prevails. Hoiengs v. County of Adams, 
supra; Georgetowne Ltd. Part. v. Geotechnical Servs., supra. 
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Section 30-810 was in effect long prior to the enactment of the 
NHMLA. See Selders v. Armentrout, 190 Neb. 275, 207 N.W.2d 
686 (1973). 

[10] In determining which statute of limitations applies in a 
particular case, we have established the principle that a special 
statute of limitations controls and takes precedence over a gen- 
eral statute of limitations because the special statute is a spe- 
cific expression of legislative will concerning a particular sub- 
ject matter. Reinke Mfg. Co. v. Hayes, 256 Neb. 442, 590 
N.W.2d 380 (1999); Kratochvil v. Motor Club Ins. Assn., 255 
Neb. 977, 588 N.W.2d 565 (1999); Murphy v. Spelts-Schultz 
Lumber Co., 240 Neb. 275, 481 N.W.2d 422 (1992). For exam- 
ple, in Swassing v. Baum, 195 Neb. 651, 658, 240 N.W.2d 24, 
28 (1976), a personal injury action against a physician and his 
employee, we held that the special 2-year limitations period for 
professional negligence actions set forth in Neb. Rev. Stat. 
§ 25-222 (Reissue 1995), took precedence over the 4-year lim- 
itations period for actions based upon unspecified torts, noting 
that “[a]ctions based upon professional negligence often turn 
upon minute and precise factual distinctions,” and the purpose 
of § 25-222 was to ensure that such actions “would be brought 
shortly after the alleged negligence occurred or was discovered 
so that the professional could have a fair chance to defend on 
the merits and not find his defenses eroded by the lapse of 
time.” 

[11] Applying these principles of statutory construction, we 
conclude that while § 30-810 includes a general statute of limi- 
tations applicable to wrongful death actions, § 44-2828 is a sub- 
sequently enacted special statute of limitations applicable to all 
personal injury and wrongful death actions against health care 
providers who have taken the necessary steps to qualify under 
the NHMLA. To construe § 44-2828 as applicable to only per- 
sonal injury claims and not to wrongful death claims against 
qualified health care providers, as urged by the special adminis- 
trator, would be inconsistent with both the language of the com- 
ponent statutory provisions of the NHMLA read in pari materia 
and the articulated intent of the Legislature, as set forth in 
§ 44-2801, to provide an “alternative method for determining 
malpractice claims.” Accordingly, the district court did not err in 
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determining that § 44-2828, and not § 30-810, was the applica- 
ble statute of limitations. 

[12-14] In his brief, the special adminstrator argues that 
application of § 44-2828 would be “violative of the due process 
and equal protection clauses of the United States Constitution 
and the Nebraska Constitution, and the Open Courts provision 
and the special legislation prohibition of the Nebraska 
Constitution.” Brief for appellant at 32. However, the brief con- 
tains no assignment of error based upon the alleged unconstitu- 
tionality of the statute as applied. Errors which are argued but 
not assigned will not be considered by an appellate court. 
Schindler v. Walker, 256 Neb. 767, 592 N.W.2d 912 (1999); 
McLaughlin v. Hellbusch, 256 Neb. 615, 591 N.W.2d 569 
(1999); Miller v. City of Omaha, 253 Neb. 798, 573 N.W.2d 121 
(1998). Moreover, while the bill of exceptions reflects that the 
special administrator argued that § 44-2828 would be unconsti- 
tutional as applied in opposing the motions for summary judg- 
ment, this issue was neither raised by the pleadings nor specifi- 
cally addressed by the district court in its orders granting the 
motions for summary judgment and overruling the motion for 
new trial. The purpose of pleadings is to frame the issues upon 
which a cause is to be tried, and the issues in a given case will 
be limited to those which are pled. Sherrets, Smith v. MJ 
Optical, Inc., 259 Neb. 424, 610 N.W.2d 413 (2000); Buffalo 
County v. Kizzier, 250 Neb. 180, 548 N.W.2d 757 (1996). Here, 
since no issue of constitutionality was raised by the pleadings, 
the district court quite properly did not make a ruling with 
respect thereto. Generally, an appellate court will not consider 
an issue on appeal that was not passed upon by the trial court. 
Torres v. Aulick Leasing, 258 Neb. 859, 606 N.W.2d 98 (2000); 
In re Interest of Sunshine A. et al., 258 Neb. 148, 602 N.W.2d 
452 (1999). A constitutional question not properly raised in the 
trial court will not generally be considered on appeal. State v. 
Victor, 259 Neb. 894, 612 N.W.2d 513 (2000); State v. One 1985 
Mercedes 190D Automobile, 247 Neb. 335, 526 N.W.2d 657 
(1995), questioned on other grounds, State v: $1,947, 255 Neb. 
290, 583 N.W.2d 611 (1998). These well-established principles 
preclude our consideration of any issue relating to the constitu- 
tionality of § 44-2828. 
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CONCLUSION 

Based upon the undisputed facts set forth in the record, the 
special administrator’s exclusive remedy against Alegent, 
Huigins, and Critical Care for the allegedly negligent diagnosis 
and treatment of Haworth is that provided by the NHMLA. 
Thus, the applicable statute of limitations is § 44-2828, and the 
2-year period in which an action could be commenced under 
that statute must be calculated from January 22, 1996, the last 
date on which it is alleged that professional medical services 
were negligently provided to Haworth. Haworth died 20 days 
later, and there is no claim that the alleged negligence was not 
discoverable within 2 years of the occurrence of the alleged neg- 
ligent acts and omissions. This being so, the limitations period 
had expired, and the claim was time barred when the special 
administrator filed the notice of claim and proposed petition 
with the Director of Insurance on February 11, 1998. The dis- 
trict court therefore did not err in determining that the special 
administrator’s causes of action were time barred, and the judg- 
ment is affirmed. 

AFFIRMED. 


BILL R. BOWERS AND ILENE SUE BOWERS, APPELLANTS, V. 
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1. Judgments: Appeal and Error. On a question of law, an appellate court is obli- 
gated to reach a conclusion independent of the determination reached by the court 
below. 

2. Conveyances: Fraud: Equity: Appeal and Error. A claim to set aside fraudulent 
conveyances is an action in equity. In an appeal of an equity action, an appellate court 
tries factual questions de novo on the record, reaching a conclusion independent of the 
findings of the trial court. However, where credible evidence is in conflict on a mate- 
rial issue of fact, the appellate court will consider and may give weight to the fact that 
the trial judge heard and observed the witnesses and accepted one version of the facts 
rather than another. 
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3. Trial: Evidence: Records: Appeal and Error. The erroneous admission of evidence 
in a bench trial is not reversible error if other relevant evidence, properly admitted, 
sustains the trial court’s necessary factual findings; in such case, reversal is warranted 
only if the record shows that the trial court actually made a factual determination, or 
otherwise resolved a factual issue or question, through the use of erroneously admit- 
ted evidence. 

4. Malpractice: Attorney and Client: Negligence: Proof: Proximate Cause: 
Damages. In a legal malpractice case, the plaintiff bears the burden to show (1) the 
attomney’s employment, (2) the attorney’s neglect of a reasonable duty, and (3) that 
such negligence resulted in and was a proximate cause of damage to the client. 

5. Malpractice: Attorney and Client: Negligence: Proof. When a plaintiff asserts 
attomey malpractice at the trial level in a civil case, the plaintiff must show that he or 
she would have been successful in the underlying action but for the attorney’s 
negligence. 

6. Statutes. Statutes covering substantive matters in effect at the time of a transaction 
govern, not later enacted statutes. 

7. Debtors and Creditors: Fraud: Liability. When one retains the proceeds of a fraud- 
ulent transfer, or is a beneficiary thereof, such person may be liable to the defrauded 
creditor, depending on the facts and circumstances of the case. 

8. Appeal and Error. Errors that are assigned but not argued will not be addressed by 
an appellate court. 


Appeal from the District Court for Douglas County: RICHARD 
J. SPETHMAN, Judge. Affirmed. 


David L. Herzog, of Herzog & Herzog, P.C., and Kathy Pate 
Knickrehm for appellants. 


Milton A. Katskee, of Katskee, Henatsch & Suing, for 
appellee Duane C. Dougherty. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, McCorRMACK, 
and MILLER-LERMAN, JJ. 


HEnpry, C.J. 
INTRODUCTION 

Bill R. Bowers and Ilene Sue Bowers brought a claim for 
legal malpractice against attorney Duane C. Dougherty. The 
court entered judgment in favor of Dougherty, finding that any 
negligence on Dougherty’s part did not proximately cause dam- 
age to the Bowerses. The Bowerses appealed, and we moved the 
case to our docket pursuant to our authority to regulate the 
caseloads of this court and the Nebraska Court of Appeals. Neb. 
Rev. Stat. § 24-1106(3) (Reissue 1995). 
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FACTUAL BACKGROUND OF 
NORWEST BANK NEB. v. BOWERS 

The nexus of this case involves litigation over transfers of 
property and assets from Henry and Eleanor Greenberg to their 
daughter, Ilene. For many years prior to the transfers, the 
Greenbergs operated Philips Stores, Inc., a chain of retail stores in 
and around Omaha, Nebraska. On June 30, 1976, Norwest Bank 
Nebraska, N.A. (Norwest), loaned Philips Realty Co. $975,000 to 
assist with financing the construction of a new Philips store in 
Council Bluffs, Iowa. Under the terms of the loan, full repayment 
would be completed no later than June 1, 1991. The loan was 
secured by certain real estate owned by Philips Realty. 

As a part of this agreement, the Greenbergs both signed a 
mortgage loan guaranty agreement, which obligated each of 
them individually and personally on the $975,000 note. Henry, 
as president of Philips Stores, also signed a mortgage loan guar- 
anty agreement obligating Philips Stores on the $975,000 note. 
Philips Realty’s holdings were later transferred into “MMP 
Trust.” Henry held a two-thirds interest in MMP Trust, and 
Philips Stores held the other one-third interest. 

The profits of Philips Stores began to decline. The last year the 
business showed any profit was 1980, when a substantial debt 
owed by Philips Stores was written off. In 1984, Philips Stores 
posted a $348,000 loss. Also in 1984, Norwest required a personal 
loan guaranty, signed by Henry alone, for a separate debt owed by 
Philips Stores. Philips Stores’ debt to Norwest was in the form of 
a $750,000 revolving demand note secured by accounts receiv- 
able. In 1985, Philips Stores posted a $352,000 loss. 

In the spring of 1985, Henry met with Michael McQuillan, the 
loan officer at Norwest responsible for Philips Stores’ revolving 
demand note from 1984 to 1986. At that meeting, according to 
McQuillan’s notes, Henry was told that if Philips Stores posted 
another year of losses, it would be necessary to liquidate all of 
the company’s assets to pay off the demand note because the loan 
had become too leveraged; that is, the bank did not believe that 
Philips Stores would have sufficient accounts receivable to 
secure the demand note if the company’s losses continued. 

Philips Stores continued to lose money, and in September 
1986, Henry again met with McQuillan and discussed the liqui- 
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dation of the business. According to McQuillan, at that meeting, 
Henry presented a plan to liquidate the business, with the Philips 
store in Council Bluffs closing in January 1987, and the remain- 
der of Philips Stores’ retail operations closing by July 1987. 
Henry asserted later that he was only considering closing one of 
the Philips stores in September 1986. 

On January 5, 1987, the Greenbergs transferred three of their 
real estate assets to their daughter, Ilene. The attorney who han- 
dled these transfers was Eleanor’s younger brother, Sheldon 
Harris, who had served as the Greenbergs’ attorney for over 30 
years. Henry met with Harris previously in November 1986, 
after the meeting with Norwest, to prepare these transfers to 
Iiene as part of the Greenbergs’ “estate planning.” At that time, 
Eleanor was suffering from terminal cancer and, according to 
Henry, was concerned for Ilene’s needs and wanted Ilene to have 
something in her name. 

On January 5, 1987, Henry conveyed to Ilene all of his inter- 
est in the “108th and Q Street Farm Partnership,” an undevel- 
oped area of commercial real estate. On the same day, the 
Greenbergs together conveyed to Ilene all of their interest in the 
Yorkshire Manor apartments, an apartment complex in Fremont, 
Nebraska, and their respective one-half interests in their resi- 
dence, a condominium located in Omaha, Nebraska, with a life 
estate reserved in the condominium for the Greenbergs. Ilene 
gave no consideration for any of the transfers. 

The Council Bluffs Philips store closed in January 1987, and 
by July 1987, all Philips Stores’ retail operations ceased. As of 
July, Philips Realty was in default on the $975,000 promissory 
note, and Philips Stores had an unpaid balance of approximately 
$75,000 on the revolving demand note. 

In July 1987, Henry gave Philips Stores’ computer to Ilene. 
She took it home to continue collecting outstanding credit card 
debts in an effort to help pay off the remaining balance on the 
revolving demand note. On July 29, Eleanor transferred $68,869 
in cash to Ilene, and on August 15, Henry transferred his 1986 
Chevrolet Corsica to Ilene. Eleanor died on August 3. 

The three real estate transfers, cash, car, and computer were 
all listed on the Greenbergs’ 1987 tax return as gifts to Ilene. 
The value listed for each of these items was as follows: 


78 260 NEBRASKA REPORTS 


(1) 25-percent interest in 108th and Q Street Farm 
Partnership from Henry: $150,000; 

(2) 47-percent interest in the Yorkshire Manor apart- 
ments from the Greenbergs: $94,000; 

(3) 50-percent interest from Henry and 50-percent inter- 
est from Eleanor in condominium: $150,000; 

(4) Computer from Henry: $6,000; 

(5) 1986 Chevrolet Corsica from Henry: $9,500; 

(6) Cash from Eleanor: $68,869. 

Total value of gifts stated on return: $584,369 

Philips Stores’ revolving demand note with Norwest was 
eventually paid in full by liquidation of the Philips Stores’ 
inventory and by the collection of receivables. However, the 
remaining balance on the defaulted $975,000 promissory note 
was not paid. In December 1987, Norwest brought suit in lowa 
against Philips Realty, Philips Stores, Henry, the trustees of 
the MMP Trust, and First National Bank of Council Bluffs 
(First National Bank), seeking to foreclose on the Council 
Bluffs property securing the promissory note and seeking a 
judgment in the amount of $844,459.96. This represented 
$796,030.32 still owed on the promissory note; $48,154.64 in 
unpaid interest beginning on July 1, 1987; and title search fees 
of $275. 

Norwest received a judgment in the district court for 
Pottawattamie County, Iowa, for the full amount against Henry, 
Philips Stores, and Philips Realty. The real estate securing the 
promissory note was then sold, leaving approximately $561,197 
outstanding from the judgment. Norwest registered this judg- 
ment in Nebraska on December 9, 1988. 

In order to collect the remaining $561,197 from the unsatis- 
fied judgment, Norwest brought suit in 1989 in the district court 
for Douglas County, Nebraska, against the Bowerses to have the 
1987 transfers to Ilene set aside as fraudulent. Norwest insti- 
tuted one suit against only Ilene and a second suit against both 
the Bowerses. The two cases were ultimately consolidated. 

Harris, recognizing that he would be called as a witness in the 
case, sought other counsel to represent the Bowerses. Harris rec- 
ommended Jerome Ortman, who became counsel of record to 
defend the Bowerses against Norwest’s suit. Dougherty also 
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represented the Bowerses in this matter and was “second chair” 
to Ortman during the trial. 

Prior to trial, the Bowerses submitted a motion in limine, 
seeking to preclude evidence regarding the valuation of several 
of Henry’s assets, which Norwest intended to introduce at trial. 
The Bowerses essentially argued that because these valuations 
were done after January 5, 1987, they were irrelevant to the 
issue of Henry’s solvency on that date. The court overruled the 
Bowerses’ motion. 

The evidence at trial focused primarily on the issue of 
whether the Greenbergs were insolvent on January 5, 1987, or 
whether the January transfers to Ilene rendered the Greenbergs 
insolvent for purposes of Neb. Rev. Stat. § 36-604 (Reissue 
1988) (repealed, see 1989 Neb. Laws, L.B. 423). Both Harris 
and Henry testified that based on their valuations of the 
Greenbergs’ assets done in November 1986, the Greenbergs 
were not insolvent in January 1987, nor did the transfers to Ilene 
render them insolvent. Further, Henry and Harris testified that 
the purpose of the January transfers was estate planning, moti- 
vated by Eleanor’s poor health and her concerns for Ilene’s 
future, and was not an attempt to delay, hinder, or defraud 
Norwest. 

Henry’s and Harris’ valuations of the Greenbergs’ assets in 
the fall of 1986 were refuted by Norwest’s experts. For example, 
Harris and Henry valued the stock of Philips Stores at $734,000 
in November 1986, but on the Greenbergs’ 1986 tax returns, the 
stock was valued at zero. Janet Labenz, a certified public 
accountant and one of the expert witnesses for Norwest, testified 
that Philips Stores’ stock was worthless as of January 5, 1987. 

Labenz also testified regarding the estate planning aspects of 
the transfers to Ilene. Labenz testified that the transfers resulted 
in $659,000 worth of taxable gain to Ilene. However, if the prop- 
erty had simply been transferred by Henry completely to 
Eleanor and then devised to Ilene upon Eleanor’s death, under 
the tax laws in effect at the time, the taxable gain would have 
been only $45,000. Labenz also noted that the transfers would 
have resulted in significant tax liabilities for the Greenbergs in 
1986, but for the fact that they were able to write off the stock 
in Philips Stores as worthless. 
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There was also evidence at trial that the condominium origi- 
nally conveyed to Ilene was thereafter conveyed by both Ilene 
and Bill to a third-party purchaser in August 1988 for $255,000. 
At the time of the conveyance, the condominium was subject to 
a $60,000 mortgage. Ilene testified that the proceeds from the 
condominium’s sale paid off the mortgage, paid off repairs and 
real estate agent fees, and purportedly also went to satisfy a lien 
guaranteed by Henry to First National Bank, with the remainder 
going to Ilene. 

However, Jerry Jares, vice president of First National Bank, 
testified that the bank did not receive any proceeds from the con- 
dominium sale. Jares explained that First National Bank had 
previously loaned Philips Stores $185,000. This $185,000 note 
was secured by a mortgage against certain real estate holdings 
of Philips Stores and guaranteed by Henry. The $185,000 note 
was not secured by the condominium. First National Bank later 
sold and assigned this note to an undisclosed buyer in 1988. 

There was no evidence at trial that any of the remaining real 
eState assets transferred to Ilene had been reconveyed to a third 
party. However, the Chevrolet Corsica had been destroyed in a 
car accident sometime prior to trial. 

The district court for Douglas County ruled for Norwest on 
all counts, finding that Henry was insolvent at the time of the 
transfers and that the transfers were made to hinder, delay, or 
defraud creditors. 

In the court’s July 27, 1992, judgment, Norwest was granted 
the following: (1) a judgment against Ilene and Bill for 
$124,000, representing the proceeds from the condominium 
sale; (2) a judgment against Ilene for $68,869 plus interest, rep- 
resenting the cash transfer from Eleanor to Ilene shortly before 
Eleanor’s death; (3) a judgment against Ilene for $9,000, repre- 
senting the value of the 1986 Chevrolet Corsica; and (4) an 
order to Ilene to reconvey to Norwest her interest in the 108th 
and Q Street Farm Partnership, the Yorkshire Manor apartments, 
and Philips Stores’ computer. 

On July 28, 1992, Norwest initiated garnishment proceedings 
against 19 entities connected with the Bowerses in an effort to 
collect the judgments entered in favor of Norwest. On July 30, 
the Bowerses filed a motion for judgment notwithstanding the 
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verdict, a motion for new trial, and a motion for an order of 
remittitur and notice of hearing. Norwest also filed a motion to - 
appoint a receiver and a motion to amend the court’s July 27 
order. A hearing was held on the motions on August 4 and con- 
tinued on August 17. Ortman appeared at the hearing for the 
Bowerses on August 4, and Dougherty appeared for the 
Bowerses on August 17 and argued the motion for new trial. 

On August 17, 1992, the court granted Norwest’s request to 
appoint a receiver and modified its July 27 order. This modifi- 
cation ordered Ilene to also account for any money, property, or 
other proceeds accruing to her from either the 108th and Q 
Street Farm Partnership or the Yorkshire Manor apartments after 
the Greenbergs had transferred their interests to Ilene. The 
Bowerses’ motions were overruled. The Bowerses appealed 
from the overruling of the motion for new trial. 

On appeal to this court, we noted that during the hearing on 
the motion for new trial on August 17, 1992, Dougherty twice 
requested that the court overrule the Bowerses’ motion for new 
trial. Norwest Bank Neb. v. Bowers, 246 Neb. 83, 516 N.W.2d 
623 (1994). Because a party cannot complain of an error it has 
invited the court to commit, the appeal was dismissed without 
reaching the merits. 


FACTUAL BACKGROUND OF 
BOWERS v. DOUGHERTY 

On August 15, 1994, the Bowerses brought a legal malprac- 
tice suit against Dougherty regarding his handling of the 
Norwest litigation, specifically his argument at the hearing 
regarding the motion for new trial on August 17, 1992. 
Dougherty filed a third-party petition against attorney Timothy 
K. Kelso and Harris, Feldman, Stumpf Law Offices (Harris, 
Feldman) as third-party defendants. 

The Bowerses moved for partial summary judgment on the 
issues of liability and proximate cause. Dougherty moved for 
full summary judgment in his favor. Included in Dougherty’s 
exhibits in support of his motion for summary judgment was the 
affidavit of attorney Wallace Richardson, an expert witness on 
behalf of Dougherty. The court granted summary judgment on 
the issue of negligence in favor of the Bowerses, but determined 
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that genuine issues of material fact existed as to whether 
Dougherty’s negligence proximately caused any damage to the 
Bowerses. The court overruled Dougherty’s motion for sum- 
mary judgment. The finding that Dougherty was negligent has 
not been challenged on appeal. 

On June 17, 1998, Dougherty renewed his motion for sum- 
mary judgment on the issue of proximate cause, based on Baker 
v. Fabian, Thielen & Thielen, 254 Neb. 697, 578 N.W.2d 446 
(1998). In this motion, the expert testimony of Richardson was 
specifically withdrawn and not included as an exhibit. This 
motion for summary judgment was also overruled. By agree- 
ment of the parties, the matter was then submitted to the court 
without a jury upon all the exhibits submitted in all previous 
hearings and motions. The evidence disclosed the following: 

Ortman testified in his deposition that Harris, Feldman, of 
which Harris was a partner, had offices located across the hall 
from Ortman in 1989 when Norwest instituted suit against the 
Bowerses. Harris came to Ortman and asked him to assist with the 
Norwest litigation. Ortman testified that “[Harris] felt he might be 
a witness in the thing, and he wanted me to help him with it.” 

Ortman also testified that while he became involved on behalf 
of the Bowerses, “Harris, Feldman firm did everything. It was a 
situation where if something came to us, it went across the hall 
to Harris, Feldman.” Ortman also testified that “[nJothing was 
done without [Harris, Feldman’s] permission, approval.” 
Ortman billed only the Bowerses for his services, and the 
Bowerses paid Ortman and Dougherty. Ortman further testified 
that the appellate brief in the Norwest litigation filed on behalf 
of the Bowerses was prepared by Harris’ son and Kelso, who 
were both employed by Harris, Feldman. This appellate brief 
was submitted to this court by Ortman. Ortman further testified 
that although Dougherty was second chair during trial and 
argued the Bowerses’ motion for new trial, Dougherty had no 
subsequent involvement in the preparation or filing of the appel- 
late brief, nor was he involved in oral argument. 

Dougherty testified in his deposition that he had no involve- 
ment with the Bowerses’ appeal because his employment rela- 
tionship with Ortman ended before work began on the appeal. 
Dougherty also stated that prior to the August 17, 1992, hearing 
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on-the motion for new trial, Dougherty discussed the motion at 
length with Kelso. Kelso instructed Dougherty that if the court 
was not willing to rule on the motion for new trial immediately, 
Dougherty should ask for leave to withdraw the motion so that 
either way, the Bowerses could immediately file their appeal. 
Kelso did not instruct Dougherty to request that the court over- 
rule the motion for new trial. 

On August 17, 1992, while arguing the motion for new trial, 
Dougherty stated, “I’d ask the Court to just simply overrule our 
motion for new trial at this time, your Honor.” At the close of his 
argument, Dougherty stated again, “[W]e would like to file a 
Notice of Appeal today if the Court would like to overrule our 
motion for new trial.” This invitation by Dougherty for the court 
to overrule the Bowerses’ motion for new trial is what led to the 
dismissal of the Bowerses’ appeal in Norwest Bank Neb. v. 
Bowers, 246 Neb. 83, 516 N.W.2d 623 (1994). 

On January 27, 1999, the district court in this case ruled in 
Dougherty’s favor, finding that Dougherty’s negligence did not 
proximately cause any damage suffered by the Bowerses. The 
court considered each assignment of error presented by the 
Bowerses’ brief in the Norwest litigation and concluded that the 
Bowerses would not have prevailed on any of the issues. 
Therefore, even if Dougherty had properly argued the motion 
for new trial, the Bowerses would not have prevailed on appeal. 
The Bowerses appeal from this judgment in favor of Dougherty. 


ASSIGNMENTS OF ERROR 

The Bowerses assert, rephrased, that the trial court erred in 
(1) granting summary judgment to Dougherty instead of to the 
Bowerses, (2) concluding that Dougherty’s negligence did not 
proximately cause any damage to the Bowerses, and (3) admit- 
ting and considering expert testimony on the issue of whether 
Dougherty’s negligence was a proximate cause of any damage 
to the Bowerses. 


STANDARD OF REVIEW 
[1] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. Streeks v. Diamond Hill Farms, 258 Neb. 581, 
605 N.W.2d 110 (2000). 
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[2] A claim to set aside fraudulent conveyances is an action in 
equity. In an appeal of an equity action, an appellate court tries 
factual questions de novo on the record, reaching a conclusion 
independent of the findings of the trial court. However, where 
credible evidence is in conflict on a material issue of fact, the 
appellate court will consider and may give weight to the fact that 
the trial judge heard and observed the witnesses and accepted 
one version of the facts rather than another. Hanigan v. Trumble, 
252 Neb. 376, 562 N.W.2d 526 (1997). 

(3] The erroneous admission of evidence in a bench trial is 
not reversible error if other relevant evidence, properly admit- 
ted, sustains the trial court’s necessary factual findings; in such 
case, reversal is warranted only if the record shows that the trial 
court actually made a factual determination, or otherwise 
resolved a factual issue or question, through the use of erro- 
neously admitted evidence. Main Street Movies v. Wellman, 251 
Neb. 367, 557 N.W.2d 641 (1997). 


ANALYSIS 


SUMMARY JUDGMENT 

The Bowerses’ first assignment of error is that the trial court 
improperly granted summary judgment in favor of Dougherty. 
However, a review of the record shows that Dougherty twice 
moved for summary judgment, and both times, the court refused 
to grant summary judgment in Dougherty’s favor. There is noth- 
ing in the record to indicate that any kind of summary judgment 
order was ever granted in favor of Dougherty. Thus, this assign- 
ment of error is without merit. 


PROXIMATE CAUSE 

[4] In their second assignment of error, the Bowerses claim 
that the trial court erred in finding that Dougherty’s negligence 
did not proximately cause any damage to the Bowerses. Instead, 
the Bowerses assert that but for Dougherty’s negligence, they 
would have prevailed on appeal and the verdict in favor of 
Norwest rendered by the trial court would have been reversed. 
In a legal malpractice case, the plaintiff bears the burden to 
show (1) the attorney’s employment, (2) the attorney’s neglect 
of a reasonable duty, and (3) that such negligence resulted in and 
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was a proximate cause of damage to the client. See Boyle v. 
Welsh, 256 Neb. 118, 589 N.W.2d 118 (1999). See, also, 
Rodriguez v. Nielsen, 259 Neb. 264, 609 N.W.2d 368 (2000). At 
the time of the bench trial in this case, after the grant of partial 
summary judgment to the Bowerses, the principal unresolved 
issue was whether Dougherty’s negligence proximately caused 
any damage to the Bowerses. 

[5] When a plaintiff asserts attorney malpractice at the trial 
level in a civil case, the plaintiff must show that he or she would 
have been successful in the underlying action but for the attor- 
ney’s negligence. Eno v. Watkins, 229 Neb. 855, 429 N.W.2d 371 
(1988) (plaintiff must prove she would have successfully obtained 
and collected judgment against other party but for attorney’s neg- 
ligence). See, also, Neill v. Hemphill, 258 Neb. 949, 607 N.W.2d 
500 (2000). Accordingly, in order to show proximate cause on 
these facts, the Bowerses need to prove that they would have been 
successful on appeal. Thus, we are presented with the “case 
within a case” aspect of a legal malpractice claim. Accordingly, 
we turn to the issue of whether the Bowerses would have been 
successful on appeal in the underlying Norwest litigation in order 
to determine whether the Bowerses have shown that Dougherty’s 
negligence proximately caused damage to the Bowerses. 


ASSIGNMENTS OF ERROR IN NORWEST APPEAL 

The Bowerses assigned as error in the Norwest litigation that 
the trial court erred in (1) determining that Henry was insolvent at 
the time that the transfers were made; (2) allowing evidence and 
testimony as to valuation which was not in existence at the time 
of the transfers, as the valuation was not relevant to the status of 
the transferor’s solvency immediately prior and subsequent to the 
transfers; (3) overruling the Bowerses’ motion in limine; (4) set- 
ting aside any transfers made by Eleanor; (5) awarding judgment 
against Bill as there was no evidence that he was a transferee of 
any property; (6) rendering a personal judgment against the 
Bowerses; (7) overruling the Bowerses’ motion for remittitur; and 
(8) overruling the Bowerses’ motion to quash garnishments. 


ANALYSIS IN NORWEST APPEAL 
[6] As a preliminary matter, we note that the disputed trans- 
fers took place between January and August 1987. At that time, 
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the Uniform Fraudulent Conveyance Act (UFCA) was in effect, 
Neb. Rev. Stat. §§ 36-601 through 36-613 (Reissue 1988) 
(repealed, 1989 Neb. Laws, L.B. 423, see Neb. Rev. Stat. 
§ 36-701 et seq. (Reissue 1995)). Although the Bowerses argue 
that the UFCA does not apply, as we previously found in 
Norwest Bank Neb. v. Bowers, 246 Neb. 83, 83-84, 516 N.W.2d 
623, 624 (1994), “Norwest Bank’s cause of action against the 
Bowerses accrued in 1987. Statutes covering substantive matters 
in effect at the time of the transaction govern, not later enacted 
statutes.” Therefore, the UFCA controls our analysis of the 
Bowerses’ claims. 

The first three assignments of error in the Norwest brief relate 
to the solvency of Henry at the time of the transfers, the related 
disputed valuations placed on Henry’s assets by the Bowerses 
and Norwest, and the motion in limine regarding the valuations. 
However, in the trial court’s order of July 27, 1992, it specifi- 
cally set aside the transfers to Ilene based on two grounds: (1) 
that Henry was insolvent and (2) that the transfers were made to 
delay, hinder, or defraud creditors. Both of these grounds are set 
out as separate bases under the UFCA upon which the court 
could declare the transfers fraudulent. §§ 36-604 and 36-607. 
Either finding would support the court’s determination that the 
conveyances should be set aside under the UFCA. 

While the Bowerses assigned as error the trial court’s deter- 
mination that Henry was insolvent, the Bowerses did not assign 
as error the trial court’s determination that the transfers to Ilene 
were made with the intent to hinder, delay, or defraud creditors. 
Accordingly, even if the Bowerses could somehow show that 
Henry was solvent at the time of the transfers, this would not 
result in a successful appeal for the Bowerses. The court’s judg- 
ment that the transfers were made to hinder, delay, or defraud 
creditors remains unchallenged on appeal and is binding on the 
Bowerses. 

Because the finding that the transfers were made to hinder 
creditors was not assigned on appeal, we do not address it 
except to note that we find no plain error, on either of the afore- 
mentioned bases, in the trial court’s determination that the trans- 
fers were fraudulent. See Krumweide v. Krumweide, 258 Neb. 
785, 606 N.W.2d 778 (2000). 
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The Bowerses also assigned as error in the Norwest brief that 
the court erred in setting aside any transfers made by Eleanor 
because the court did not make a finding as to Eleanor’s sol- 
vency at the time of the transfers. Additionally, the Bowerses 
assert that Norwest was not a creditor of Eleanor. This assign- 
ment of error is also without merit. The court’s finding that the 
transfers were made to hinder and delay creditors was made as 
to both the Greenbergs. This separate unchallenged finding as to 
the Greenbergs’ intent adequately supports the judgment by the 
court below. Further, both the Greenbergs were personally and 
individually liable on the defaulted Norwest note. 

The Bowerses further assigned as error in the Norwest brief 
that the court erred in awarding judgment against Bill regarding 
the condominium as there was “‘no evidence that he was a trans- 
feree of that property.” We note that Bill was not adjudged liable 
on any of the other transfers set aside by the court, but on only 
the condominium. Under the UFCA then in effect, creditors 
such as Norwest had the right to proceed against “any person 
except a purchaser for fair consideration without knowledge of 
the fraud at the time of the purchase, or one who has derived title 
immediately or mediately from such a purchaser.” § 36-609. Bill 
fits neither protected group, and there was no specific require- 
ment in the UFCA that Bill be a direct titleholder of the prop- 
erty fraudulently conveyed. However, the UFCA further pro- 
vided that the rules of law and equity will govern any case not 
provided for in the UFCA. See § 36-611. Thus, while the UFCA 
did not prevent Norwest from proceeding against Bill, we also 
must consider the rules of equity to determine whether adjudg- 
ing Bill liable for the proceeds of the condominium sale is 
appropriate on these facts. 

The record shows that the condominium was transferred from 
the Greenbergs to Ilene on January 5, 1987. Ilene was married 
to Bill at that time. In August 1988, the condominium was con- 
veyed by both Ilene and Bill to a third-party purchaser. Bill’s 
signature appears on the deed along with Ilene’s. Ilene testified 
at trial that the $255,000 received for the condominium was 
used to pay off the $60,000 mortgage, roof repairs, and real 
estate agent fees. Ilene further testified that the proceeds from 
the condominium sale were additionally used to satisfy a lien 
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guaranteed by Henry to First National Bank, with the remainder 
going to Ilene. 

However, Jares, vice president of First National Bank, testi- 
fied that First National Bank did not receive any proceeds from 
the condominium sale and that the bank never had a security 
interest in the condominium. Jares explained that First National 
Bank had previously loaned Philips Stores $185,000. This 
$185,000 note was secured by a mortgage and guaranteed by 
Henry. In 1988, First National Bank sold and assigned this note 
to an undisclosed buyer after being approached by Harris, who 
represented the undisclosed buyer. 

At trial, it was established that the undisclosed buyer was the 
Import/Export Trading Co. (Import/Export). Import/Export was 
a corporation formed by Harris in 1987, with Bill as treasurer- 
director and Harris as secretary. The assigned note from First 
National Bank put Import/Export in a very favorable position as 
a creditor of Philips Stores. During later bankruptcy proceedings 
against Philips Stores, Import/Export’s assigned note was 
repaid. Bill was the director-treasurer of Import/Export during 
all of this time and until 1991, when Import/Export was dis- 
solved for failure to pay corporate taxes. In summary, the pro- 
ceeds from the condominium sale were used by Import/Export, 
with Bill acting as treasurer-director, to purchase the First 
National Bank note. Later, as a part of bankruptcy proceedings, 
Import/Export was repaid in full. 

[7] When one retains the proceeds of a fraudulent transfer, or 
is a beneficiary thereof, such person may be liable to the 
defrauded creditor, depending on the facts and circumstances of 
the case. See, First Nat. Bank vy. First Cadco Corp., 189 Neb. 
553, 203 N.W.2d 770 (1973); Bank of Brule v. Harper, 141 Neb. 
616, 4 N.W.2d 609 (1942). Under our de novo review of the 
record, we determine that Bill was a beneficiary of the fraudu- 
lent transfer and, as such, was liable to Norwest for the proceeds 
of the condominium sale. 

The Bowerses also assigned as error in the Norwest brief that 
the trial court erred in rendering a personal judgment against 
them. The Bowerses assert that Norwest was only entitled under 
the UFCA to have the conveyances to Ilene set aside, or to dis- 
regard the conveyances and attach or levy execution upon the 
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property conveyed. See § 36-609. Thus, the Bowerses claim that 
the trial court was without authority to order a personal judg- 
ment against either Bill or Ilene. The Bowerses do not assign as 
error or argue in their brief that the trial court erred regarding 
the dollar amount of the personal judgments entered, but only 
that the court was without authority to impose such judgments. 
Section 36-609 was admittedly silent regarding a situation 
where fraudulently acquired property had been transferred to a 
person for fair consideration without knowledge of the fraud and 
thus could not be reconveyed to the creditor or attached. 
However, as we have already noted, § 36-611 stated, “In any 
case not provided for in sections 36-601 to 36-613 the rules of 
law and equity .. . shall govern.” 

The question is whether under the rules of equity a defrauded 
creditor may collect a personal judgment against the beneficiary 
of a fraudulent transfer. In Bank of Brule v. Harper, supra, we 
held that a personal judgment was appropriately entered against 
the wife of the debtor husband when the husband fraudulently 
transferred his property to his wife and she either retained such 
proceeds or received the benefit thereof. While Ilene is not 
Henry’s wife, she is his daughter and the transferee and benefi- 
ciary of the fraudulent transfers. Bill is Henry’s son-in-law, and 
as previously discussed, he is also a beneficiary of the fraudu- 
lent transfer of the condominium. As such, in accordance with 
Bank of Brule, it was proper to enter a personal judgment 
against the Bowerses. See, also, First Nat. Bank of Omaha v. 
First Cadco Corp., 191 Neb. 678, 217 N.W.2d 93 (1974) (per- 
sonal judgment against beneficiary of fraudulent transfers). 

[8] The Bowerses further assigned as error in the Norwest 
brief that the trial court erred in overruling their motion for 
remittitur, made after Norwest had begun garnishment proceed- 
ings against the Bowerses. However, the Norwest brief devotes 
no argument to this issue. Errors that are assigned but not argued 
will not be addressed by an appellate court. Hauser v. Hauser, 
259 Neb. 653, 611 N.W.2d 840 (2000). Accordingly, we do not 
address this assignment of error. 

The Bowerses additionally assigned as error in the Norwest 
brief that the trial court erred in overruling their motion to quash 
the garnishments initiated by Norwest. The Bowerses argue that 
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the judgment entered by the trial court does not become final, 
for purposes of garnishment proceedings, until the 30-day win- 
dow to prosecute an appeal has run. 

In Production Credit Assn. of the Midlands v. Schmer, 233 
Neb. 785, 787, 448 N.W.2d 141, 143 (1989), we held that “a 
judgment or final order retains its vitality and is capable of 
being executed during the pendency of the appeal.” More 
recently in J.K. v. Kolbeck, 257 Neb. 107, 110, 595 N.W.2d 875, 
877 (1999) (quoting Neb. Rev. Stat. § 25-1056 (Cum. Supp. 
1998)), we stated that “garnishment in aid of execution is only 
available ‘when a judgment has been entered.’ Thus, Norwest 
was entitled to begin garnishment proceedings immediately 
after a valid judgment had been entered. We find this assignment 
of error to be without merit. 


EXPERT TESTIMONY 

Finally, the Bowerses assert in their third and last assignment 
of error regarding the malpractice claim against Dougherty that 
the trial court erred in admitting and considering the expert tes- 
timony of Richardson on the issue of proximate cause. The 
record is unclear whether the expert testimony of Richardson 
was admitted as part of the evidence at the bench trial. However, 
even assuming that this evidence was admitted and that its 
admission was erroneous, we find no reversible error. The erro- 
neous admission of evidence in a bench trial is not reversible 
error if other relevant evidence, properly admitted, sustains the 
trial court’s necessary factual findings; in such case, reversal is 
warranted only if the record shows that the trial court actually 
made a factual determination, or otherwise resolved a factual 
issue or question, through the use of erroneously admitted evi- 
dence. Main Street Movies v. Wellman, 251 Neb. 367, 557 
N.W.2d 641 (1997). 

As previously discussed, we have concluded under our de 
novo review that the relevant, admissible evidence shows 
Dougherty’s negligence did not proximately cause any damage 
to the Bowerses. Further, the record does not show that the trial 
court actually made any of its factual determinations through the 
use of Richardson’s expert testimony. This assignment of error 
is also without merit. 
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CONCLUSION 

Having analyzed all of the Bowerses’ assignments of error in 
the present malpractice action, we find them to be without merit. 
Because the Bowerses have failed to show that their underlying 
appeal would have been successful, any negligence on the part 
of Dougherty did not proximately cause harm to the Bowerses. 
The decision of the trial court is affirmed. 

AFFIRMED. 
STEPHAN, J., not participating. 
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1. Wills. When a patent ambiguity exists in a will, a court must resolve such ambiguity 
as a matter of law. 

2. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 

3. Decedents’ Estates: Wills. A residuary clause is a testamentary clause that disposes 
of any estate property remaining after the satisfaction of specific bequests and devises. 

4. Wills: Intent. The cardinal rule in construing a will is to ascertain and effectuate the 
intention of the testator if such intention is not contrary to the law. 

5. Decedents’ Estates: Wills: Intent. To arrive at a testator’s or testatrix’s intention 
expressed in a will, a court must examine the will in its entirety, consider and liber- 
ally interpret every provision in the will, employ the generally accepted literal and 
grammatical meanings of words used in the will, and assume that the maker of the will 
understood words stated in the will. 

6. Decedents’ Estates: Wills: Intent: Presumptions. There is a presumption that a tes- 
tator intends to dispose of his or her entire estate and not to die intestate as to either a 
part or the whole thereof. However, this presumption cannot supplant the actual intent 
of the testator as derived from the language of the will. 
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STEPHAN, J. 

Shriners Hospital for Children, also known as Shriners 
Hospital for Crippled Children (Shriners Hospital), appeals 
from an order of the county court for Lancaster County, 
Nebraska, construing the last will and testament of Donald B. 
Johnson, deceased. The dispositive issue is whether Shriners 
Hospital was a “residuary devisee” within the meaning of Neb. 
Rev. Stat. § 30-2344 (Reissue 1995) so as to have an interest in 
a lapsed residuary devise. We conclude that the county court did 
not err in determining that Shriners Hospital was not a residuary 
devisee. 


BACKGROUND 
While a resident of Lancaster County, Johnson died testate on 
January 22, 1998. His last will and testament dated March 3, 
1986, was admitted to probate on October 20, 1998. The will 
provided in relevant part: 

FIRST. I direct that my Executrix hereinafter named 
shall pay all of my just debts, including the expenses of my 
last illness and funeral expenses, as soon after my death as 
conveniently may be. 

SECOND. After payment of my just debts and 
expenses, I give, devise and bequeath the sum of One 
Thousand ($1,000.00) Dollars to Shriners Hospital for 
Crippled Children, a corporation, for the use and benefit of 
the hospitals owned and maintained by said corporation. 
All of the residue and remainder of my estate, real, per- 
sonal and mixed, and wherever situate, I give, devise and 
bequeath to my beloved wife, Amanda K. Johnson. 

THIRD. In the event that my said wife should not sur- 
vive me, or that our deaths should be near simultaneous, as 
in a common accident, I direct that my property and estate 
remaining after payment of my just debts and expenses 
shall be divided into two equal parts. From the first part or 
one-half of my estate I give, devise and bequeath the sum 
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of One Thousand ($1,000.00) Dollars to Shriners Hospital 
for Crippled Children, a corporation as provided in the 
Second paragraph hereon, and in lieu of the legacy to said 
corporation in the Second paragraph hereof. All of the 
residue and remainder of the first one-half of my property 
and estate I give, devise and bequeath to my parents, Ray 
G. Johnson and Lula Johnson of Davenport, Nebraska, or 
to the survivor of them. From the second one-half of my 
property and estate, I give, devise and bequeath the sum of 
One Thousand ($1,000.00) Dollars to St. Elizabeth 
Hospital of Lincoln, Nebraska, in trust, to be used by said 
Hospital as trustee to make loans to deserving students of 
nursing at said Hospital under such terms and conditions as 
to the Hospital may seem just and proper. From said sec- 
ond one-half of my property and estate I give, devise and 
bequeath the further sum of One Thousand ($1,000.00) 
Dollars to the Havelock Methodist Church, 6043 Morrill 
Ave., Havelock, now Lincoln, Nebraska. All of the residue 
and remainder of the second one-half of my property and 
estate I give, devise and bequeath to the three sisters of my 
said wife, namely: Mrs. Irene Kohler Conrad of Lincoln, 
Nebraska, Mrs. Ella Fay Kohler Hawley of Clinton, 
Washington, and Mrs. Esther Gay Kohler Ellis of Los 
Angeles, California, in equal parts, share and share alike. 
FOURTH. In the event that neither my wife nor either of 
my parents shall survive me I direct that my property and 
estate remaining after payment of my just debts and 
expenses, shall be divided into two equal parts. From the 
first part or one-half of my estate I give, devise and 
bequeath the sum of One Thousand ($1,000.00) Dollars to 
St. Elizabeth Hospital, Lincoln, Nebraska, as trustee, in 
trust to be used as provided in the Third paragraph hereof, 
this bequest to be in lieu of the bequest to St. Elizabeth 
Hospital in the Third paragraph hereof and not in addition 
thereto. From said first one-half of my estate, I give, devise 
and bequeath the further sum of One Thousand 
($1,000.00) Dollars to the Havelock Methodist Church, 
6043 Morrill Ave., Havelock, now Lincoln, Nebraska, this 
bequest being in lieu of and not in addition to the bequest 


94 260 NEBRASKA REPORTS 


to said church in the Third Paragraph hereof. All of the 
residue and remainder of the first half of my estate, I give, 
devise and bequeath to the three sisters of my wife who are 
named in the Third paragraph above, in equal shares, share 
and share alike. The second one-half of my estate I give, 
devise and bequeath to Shriners Hospital for Crippled 
Children, a corporation, for the use and benefit of the hos- 
pitals owned and maintained by said corporation, this 
bequest being in lieu of any and all other bequests to said 
Shriners Hospital for Crippled Children herein made. 

Johnson was preceded in death by his wife and parents. He 
was also predeceased by his three sisters-in-law who are named 
in the third and fourth paragraphs of his will. 

On October 28, 1998, LeAlen Domeier, the personal repre- 
sentative of Johnson’s estate, filed a “Petition for Construction 
of Will and Determination of Partial Intestacy” in the Lancaster 
County Court. The petition alleged that a question had arisen as 
to whether that portion of the estate devised to Johnson’s three 
sisters-in-law who predeceased him should pass to Shriners 
Hospital or to his heirs at law. Following a hearing at which the 
facts summarized above were established, the county court 
entered an order on April 21, 1999, in which it determined that 
the only residuary clause contained in the operative fourth para- 
graph of the will was the devise to Johnson’s sisters-in-law, and 
that because the devise had lapsed, that portion of the estate 
should pass by the laws of intestacy. In reaching this determina- 
tion, the county court noted that the language used in the fourth 
paragraph of the will was dissimilar to that of the third para- 
graph, which included residuary devises as to each half of the 
estate. 

Shriners Hospital perfected this timely appeal, which we 
removed to our docket on our own motion pursuant to our 
authority to regulate the caseloads of the appellate courts. See 
Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


ASSIGNMENTS OF ERROR 
Shriners Hospital assigns, summarized and restated, that the 
county court erred (1) in failing to find that the fourth paragraph 
was the residuary clause of the will; (2) in examining, constru- 
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ing, and considering the third paragraph of the will and the 
intent of Johnson without first finding that the fourth paragraph 
was ambiguous; (3) in failing to give effect to the intent of 
Johnson; and (4) in failing to find that the intent of Johnson was 
to die testate. 


STANDARD OF REVIEW 
[1,2] When a patent ambiguity exists in a will, a court must 
resolve such ambiguity as a matter of law. Jn re Estate of Ritter, 
227 Neb. 641, 419 N.W.2d 521 (1988). On a question of law, an 
appellate court is obligated to reach a conclusion independent of 
the determination reached by the court below. Susan H. v. Keith 
L., 259 Neb. 322, 609 N.W.2d 659 (2000). 


ANALYSIS 

The parties agree that because Johnson was predeceased by 
his wife and parents, neither the second nor the third paragraph 
of his will is operative, and that the disposition of his estate 
must be governed by the fourth paragraph. The issue before us 
concerns the legal effect of the undisputed fact that Johnson 
was also predeceased by his three sisters-in-law, who are 
named as devisees in the operative provision of his will. Two 
provisions of the Nebraska Probate Code form the starting 
point for the resolution of this issue. Nebraska’s antilapse 
Statute, codified at Neb. Rev. Stat. § 30-2343 (Reissue 1995), 
provides in pertinent part: 

If a devisee related to the testator in any degree of kin- 
ship is dead at the time of execution of the will, fails to 
survive the testator, or is treated as if he predeceased the 
testator, the issue of the deceased devisee who survive the 
testator by one hundred twenty hours take in place of the 
deceased devisee and if they are all of the same degree of 
kinship to the devisee they take equally, but if of unequal 
degree then those of more remote degree take by 
representation. 

This provision does not prevent the lapse of the devise to the tes- 
tator’s sisters-in-law resulting from their death prior to his 
because of the absence of a relation in any degree of kinship. 
See Neb. Rev. Stat. § 30-2209(40) (Reissue 1995) (providing as 
used in Nebraska Probate Code that “[rJelative or relation of a 
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person means all persons who are related to him or her by blood 
or legal adoption”). The record includes an affirmative showing 
that the sisters-in-law were not blood relatives of Johnson. The 
disposition of the lapsed devise is therefore governed by 
§ 30-2344, which provides: 

(a) Except as provided in section 30-2343, if a devise 
other than a residuary devise fails for any reason, it 
becomes a part of the residue. 

(b) Except as provided in section 30-2343, if the residue 
is devised to two or more persons and the share of one of 
the residuary devisees fails for any reason, his share passes 
to the other residuary devisee, or to other residuary 
devisees in proportion to their interests in the residue. 

Shriners Hospital contends that the entire fourth paragraph of 
the will is a residuary devise because of language in its first sen- 
tence directing that Johnson’s property and estate “remaining 
after payment of my just debts and expenses” be divided into 
two equal parts. The county court determined that the only 
residuary devise was that portion of the fourth paragraph by 
which Johnson devised “[a]ll of the residue and remainder of the 
first half of my estate” to his sisters-in-law. Because each of 
these phrases could reasonably be interpreted as prefatory to a 
residuary devise, we conclude that there is a patent ambiguity on 
the face of the will which we must resolve as a matter of law. 
See In re Estate of Ritter, 227 Neb. 641, 419 N.W.2d 521 (1988). 

[3] The Nebraska Probate Code does not define “residue” or 
“residuary devise.” In Wondra v. Platte Valley State Bank & 
Trust Co., 194 Neb. 41, 51, 230 N.W.2d 182, 188 (1975), we 
stated: 

Generally speaking, a residuary clause of a will is that 
clause which disposes of property, not usually specifically 
described, which has not been disposed of by the other 
provisions of the will. 96 C. J. S., Wills, § 796, p. 215. 
Such a clause commonly, but not always, refers to the 
“rest, residue or remainder,” or uses language of similar 
import. 96 C. J. S., Wills, § 796, p. 217. As a matter of 
mechanical arrangement the residuary clause is often last, 
but need not necessarily be. 96 C. J. S., Wills, § 796, p. 
217. The above indicia are, of course, not conclusive, but 
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are, without doubt, helpful in determining the intention of 
the testator. 
More succinctly, a “residuary clause” is “[a] testamentary clause 
that disposes of any estate property remaining after the satisfac- 
tion of specific bequests and devises.” Black’s Law Dictionary 
1311 (7th ed. 1999). 

We agree with the county court’s determination that the 
fourth paragraph of the will was intended to dispose of all of 
Johnson’s property. Shriners Hospital does not dispute this, but 
argues that the whole of the estate can also constitute the 
residue. We note some grammatical tension here, in that 
“residue” is defined as “[s]omething that is left over after a part 
is removed or disposed of; a remainder.” Jd. Nevertheless, there 
is authority from other jurisdictions which supports the position 
taken by Shriners Hospital on this point. Shriners Hospital relies 
primarily on Slater Estate, 377 Pa. 285, 105 A.2d 59 (1954), in 
which the testator first provided for the payment of funeral 
expenses and then, in the second item of the will, devised two- 
thirds of his entire estate to one cousin and “‘the remaining” one- 
third to other cousins. The court found that this second item of 
the will in its entirety was “clearly residuary,” noting that “the 
residue of an estate is all that is left after devises and legacies 
have been paid or satisfied” and that “ ‘where a testator mani- 
fests an intent to dispose of everything not otherwise disposed 
of by the will, the dispositive clause is regarded as residuary.’” 
(Citations omitted.) Id. at 287-88, 105 A.2d at 60. Other courts 
have reached similar conclusions based upon the same general 
reasoning. See, e.g., Matter of Estate of Zimbleman, 539 N.W.2d 
67, 71 (N.D. 1995) (holding where will contained no designated 
residuary clause, provision devising all property to testator’s 
children “is effectively a residuary clause because it disposed of 
the residue”); In re Estate of Derifield, 88 Ohio App. 3d 559, 
563, 624 N.E.2d 361, 363 (1993) (holding “[a]lthough a resid- 
uary clause, in a strict sense, would seem to presuppose prior 
particular bequests or devises, a bequest of ‘all’ of the testator’s 
property or estate is also treated as a residuary clause”); Murray 
v. Willett, 36 Md. App. 551, 373 A.2d 1303 (1977) (holding pro- 
vision of will which disposed of entire estate after payment of 
lawful debts was residuary clause). 
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Other courts, however, have resolved this issue differently. 
For example, in Matter of Estate of Wagner, 507 N.W.2d 711, 
713 (Iowa App. 1993), the court considered a single article of a 
will containing the preamble: “‘After the payment of all such 
debts and funeral expenses, the remainder of my property shall 
pass as follows.’” (Emphasis in original.) The article then 
recited several specific bequests in sections a through f and con- 
cluded with section g, in which the testator devised and 
bequeathed to designated parties “‘ ‘my real property . . . with the 
contents therein, including all personal items, as well as any 
money left in the bank ... .’” Jd. The court held that only sec- 
tion g could be interpreted as a residuary clause because the pre- 
ceding sections of the article contained bequests of a specific 
item or amount of money. In In re Estate of Wagner, 423 So. 2d 
400, 404 (Fla. App. 1982), the court determined that a single 
article in a will disposing of “ ‘the rest, residue and remainder of 
my estate’” to specified parties after payment of debts and 
funeral expenses did not constitute a residuary clause, which it 
defined as a clause disposing of “the portion of the estate 
remaining after the satisfaction of bequests.” The court reasoned 
that a preceding article directing payment of debts and funeral 
expenses was not a bequest, since state law required such items 
to be paid out of the estate. See, also, Estate of Mathie, 64 Cal. 
App. 2d 767, 779, 149 P.2d 485, 492 (1944) (holding single pro- 
vision disposing of “ ‘all the rest, residue and remainder’” of 
estate after payment of debts and last expenses not residuary 
devise because no other bequests or devises); In re Estate of 
Marti, 311 Ill. App. 237, 240, 35 N.E.2d 696, 698 (1941) (hold- 
ing residuary devise “presupposes prior legacies or devises to be 
first satisfied,” so that “a devise of the whole of an estate cannot 
be considered as a residuary devise”). 

Although it did not directly involve a contested issue of 
whether a dispositive provision constituted a residuary clause, 
our opinion in Katt v. Claussen, 174 Neb. 603, 118 N.W.2d 1002 
(1963), is nevertheless instructive. That case involved the con- 
struction of a codicil which devised one-half of the testator’s 
property to a foundation and the other half in equal shares to the 
testator’s two sisters and her husband’s niece. We noted that 
“[t]he codicil contained no residuary clause” and was clearly 


IN RE ESTATE OF JOHNSON 99 
Cite as 260 Neb. 91 


intended to dispose of the entire estate. Jd. at 605, 118 N.W.2d 
at 1004. While Shriners Hospital correctly points out that Katt v. 
Claussen was decided prior to the enactment of the Nebraska 
Probate Code, we do not regard this as significant in view of the 
fact noted above that the Nebraska Probate Code does not define 
“residue” or “residuary devise.” 

[4-6] The cardinal rule in construing a will is to ascertain and 
effectuate the intention of the testator if such intention is not 
contrary to the law. In re Estate of Schmitz, 214 Neb. 28, 332 
N.W.2d 666 (1983). To arrive at a testator’s or testatrix’s inten- 
tion expressed in a will, a court must examine the will in its 
entirety, consider and liberally interpret every provision in the 
will, employ the generally accepted literal and grammatical 
meanings of words used in the will, and assume that the maker 
of the will understood words stated in the will. Jn re Estate of 
Ritter, 227 Neb. 641, 419 N.W.2d 521 (1988). There is a pre- 
sumption that a testator intends to dispose of his or her entire 
estate and not to die intestate as to either a part or the whole 
thereof. In re Estate of Corrigan, 218 Neb. 723, 358 N.W.2d 501 
(1984). However, this presumption cannot supplant the actual 
intent of the testator as derived from the language of the will. Jd. 

In this case, we need not decide whether a provision dispos- 
ing of the entire estate can ever constitute a residuary devise 
because application of the foregoing principles to the fourth 
paragraph of the will convinces us that it was not intended to be 
a residuary devise in its entirety. The fact that its first sentence 
refers to a distribution of property “remaining after payment of 
my just debts and expenses” does not automatically transform 
what follows into the residuary estate because the payment of 
creditors of an estate is not dependent upon the instructions of 
the testator. See Neb. Rev. Stat. §§ 30-2487 (Cum. Supp. 1998) 
and 30-3106 (Reissue 1995) (generally requiring payment of 
creditors out of estate proceeds). The operative provisions of the 
fourth paragraph reflect a plan of disposition by which Johnson 
intended that certain persons and entities would receive specific 
portions of his estate which were not contingent or in any way 
affected by the satisfaction of other bequests. Under this plan, 
Shriners Hospital was to receive exactly one-half of the estate 
remaining after payment of debts and last expenses. This 
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bequest was specifically stated to be in lieu of any other bequest 
under the will. There is no language in the will suggesting any 
intent that Shriners Hospital would have any interest in the other 
half of the estate, out of which the other hospital and the church 
were each devised exactly $1,000, and the sisters-in-law were to 
receive “the residue and remainder.” Thus, the only residuary 
devise was that to Johnson’s sisters-in-law, all of whom he 
survived. 


CONCLUSION 

The county court was correct in determining that the fourth 
paragraph of the will did not constitute a residuary clause in its 
entirety and that the only residuary devise was that made to 
Johnson’s sisters-in-law, who predeceased him. That devise has 
lapsed and must therefore pass by the laws of intestacy, as there 
are no surviving residuary devisees. The judgment of the county 
court is affirmed. 

AFFIRMED. 
HENpRY, C.J., not participating. 
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1. Demurrer: Pleadings. In considering a demurrer, a court must assume that the facts 
pled, as distinguished from legal conclusions, are true as alleged and must give the 
pleading the benefit of any reasonable inference from the facts alleged, but cannot 
assume the existence of facts not alleged, make factual findings to aid the pleading, 
or consider evidence which might be adduced at trial. 

2. Judgments: Appeal and Error. When reviewing questions of law, an appellate court 
has an obligation to resolve the question independently of the conclusion reached by 
the trial court. 

3. Debtors and Creditors: Equity: Words and Phrases. A creditor’s suit or bill is gen- 
erally defined as an equitable proceeding brought by a creditor to enforce the payment 
of a debt out of property or interests of his or her debtor which cannot be reached by 
ordinary legal process. 

4. Debtors and Creditors: Judgments: Equity. A creditor’s bill is in the nature of an 
equitable execution, and its purpose is to bring into exercise the equitable powers of 
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the court to enforce the satisfaction of judgments by means of equitable execution 
when execution at law cannot be obtained. 

Debtors and Creditors. In Nebraska, a creditor’s bill is statutorily authorized by 
Neb. Rev. Stat. § 25-1564 (Reissue 1995). 

Debtors and Creditors: Property: Fraud. Nebraska recognizes two types of cred- 
itor’s bills. The first is used to reach equitable assets or property of a debtor on 
which execution at law cannot be levied. The second is used in aid of an execution 
at law, as to set aside an encumbrance or a transfer of property made to defraud 
creditors. 

Debtors and Creditors: Judgments: Proof: Property. There are three requirements 
for an equitable assets creditor’s bill. First, the creditor must have a judgment against 
the debtor; second, the creditor must allege and show that the creditor has exhausted 
his or her remedy at law, i.e., the creditor must show that execution has not satisfied 
the judgment; and finally, the debtor must have some interest in property that the cred- 
itor is unable to reach through execution. 

Debtors and Creditors: Equity: Trusts. In order for equity to subject to the claims 
of creditors the interest of the beneficiary, it is essential that it be such an interest as 
could be enforced by the beneficiary himself or herself; creditors cannot reach the 
beneficiary’s interest if the trustee has complete discretion not only as to the time and 
manner of conferring the intended benefit but also as to whether it shall be conferred 
at all, or if disbursements are restricted to such amounts as are necessary for the com- 
fortable maintenance and support of the cestui que trust. 

Equity. Equity follows the law to the extent of obeying it and conforming to its gen- 
eral rules and policies whether contained in common law or statute. This maxim is 
strictly applicable whenever the rights of the parties are clearly defined and estab- 
lished by the law. 

Debtors and Creditors: Actions: Judgments: Liens: Property. The beginning of a 
creditor’s action to subject an equitable estate to the payment of a judgment gives a 
specific lien upon the property which it is sought to reach, and this lien continues 
while the cause is pending. 

Debtors and Creditors: Pleadings: Liens: Property. If the petition for a creditor's 
bill is legally deficient because it fails to allege an interest in property which can law- 
fully be reached by a creditor’s bill, it necessarily follows that no lien can arise from 
its filing. 


Appeal from the District Court for Douglas County: MICHAEL 


W. Ampor, Judge. Affirmed. 
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Schilke, Thomsen, Holtorf, Boggy & Nick, for appellant. 


Martin P. Pelster, of Croker, Huck, Kasher, DeWitt, Anderson 


& Gonderinger, P.C., for appellees. 
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STEPHAN, J. 

This case involves the same discretionary support trusts 
examined by this court in Smith v. Smith, 246 Neb. 193, 517 
N.W.2d 394 (1994). In that case, we held that Iris A. Smith, now 
known as Iris A. Doksansky, the former wife of a beneficiary of 
the trusts, could not utilize a garnishment procedure to compel 
payments from the trusts for the purpose of satisfying a child 
support arrearage. In this case, Doksansky appeals from an order 
of the district court for Douglas County, Nebraska, dismissing 
her petition for an equitable assets creditor’s bill, which would 
require application of future trust distributions to the judgment 
for child support arrearage. We find no error and affirm the judg- 
ment of the district court. 


BACKGROUND 

Doksansky alleged in her petition that Norwest Bank, 
Nebraska, N.A., and Larry B. Smith are the cotrustees of the 
Vern W. Smith Family Trust and the Opal L. Smith Family Trust. 
She alleged that Richard D. Smith is the son of the grantor and 
the primary beneficiary of each trust and that the cotrustees have 
made periodic distributions of income to Richard under the 
terms of the trusts. Doksansky alleged that the Vern W. Smith 
Family Trust includes the following provision: 

Until the death of my son Richard the trustee shall pay 
over to, or for the benefit of, any one or more of the living 
members of a class composed of my son Richard and his 
issue, so much of the net income and principal of the trust 
as the trustee shall deem to be in the best interests of each 
such person, from time to time. Such distributions need not 
be made equally and to all members of the class. In deter- 
mining the amount and frequency of such distributions, the 
trustee shall consider that: 

(1) The primary purpose of the trust is to provide for the 
health, support, care and maintenance of my son Richard 
during his lifetime. 

She further alleged that the terms of the Opal L. Smith Family 
Trust provide: 

Until the death of my son Richard D. Smith, the trustee 

shall pay over to, or for the benefit of, any one or more of 
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the living members of a class composed of my son, 
Richard D. Smith and his issue, so much of the net income 
and principal of the trust as the trustee shall deem to be in 
the best interests of each such person, from time to time. 
Such distributions need not be made equally and to all 
members of the class. In determining the amount of fre- 
quency of such distributions, the trustee shall consider 
that: 

(1) The primary purpose of the trust is to provide for the 
health, support, care and maintenance of my son, Richard 
D. Smith, during his lifetime. 

Doksansky alleged in her petition that Richard is currently 
indebted to her in the amount of $93,114 by reason of a June 25, 
1965, judgment for child support and a November 26, 1991, 
order for attorney fees and expenses, both entered by the district 
court for Dodge County, Nebraska. Doksansky alleged that an 
execution on the judgment was issued and returned unsatisfied, 
that contempt proceedings were brought against Richard in the 
district court for Dodge County for failure to pay child support, 
and that Richard asserted financial inability to satisfy the judg- 
ment. Doksansky further alleged that garnishment of other 
assets has not produced funds sufficient to satisfy the judgment 
and that she cannot reach the trust distributions by garnishment 
because the time of payments is not established in advance and 
the amount and time of payments is within the discretion of the 
cotrustees. 

Doksansky further alleged in her petition that Richard is liv- 
ing in Arizona and is supported principally by the distributions 
from the trusts. Doksansky alleged that the estimated value of 
the two trusts is $600,000 and that the amount of principal in the 
trusts is sufficient to satisfy the judgment and still provide for 
the support of Richard during his lifetime. She prayed for an 
order directing the cotrustees “to make payment toward satis- 
faction of the said judgment of the Plaintiff from any distribu- 
tion which would otherwise be made to Richard D. Smith and to 
make no further distribution to Richard D. Smith until the judg- 
ment of the Plaintiff has been satisfied.” 

In response to the petition, the cotrustees filed a demurrer 
asserting a failure to state facts sufficient to constitute a cause of 


104 260 NEBRASKA REPORTS 


action. After hearing arguments, the district court sustained the 
demurrer, based upon its determination that both trusts were dis- 
cretionary support trusts and that it could not compel the 
cotrustees to make payment of income from the trust to 
Doksansky in satisfaction of the judgment because such would 
violate the express purpose of the trust. Although she was given 
leave to amend, Doksansky elected to stand on her petition, and 
it was subsequently dismissed by the court. Doksansky per- 
fected this timely appeal, which we removed to our docket on 
our own motion pursuant to our authority to regulate the 
caseloads of the appellate courts. See Neb. Rev. Stat. 
§ 24-1106(3) (Reissue 1995). 


ASSIGNMENT OF ERROR 
Doksansky’s sole assignment of error is that the trial court 
erred in sustaining the demurrer and dismissing the petition. 


STANDARD OF REVIEW 

[1] In considering a demurrer, a court must assume that the 
facts pled, as distinguished from legal conclusions, are true as 
alleged and must give the pleading the benefit of any reasonable 
inference from the facts alleged, but cannot assume the exis- 
tence of facts not alleged, make factual findings to aid the plead- 
ing, Or consider evidence which might be adduced at trial. 
Armour y. L.H., 259 Neb. 138, 608 N.W.2d 599 (2000); Zoucha 
v. Henn, 258 Neb. 611, 604 N.W.2d 828 (2000). 

[2] When reviewing questions of law, an appellate court has 
an obligation to resolve the question independently of the con- 
clusion reached by the trial court. Ruble v. Reich, 259 Neb. 658, 
611 N.W.2d 844 (2000); Susan H. v. Keith L., 259 Neb. 322, 609 
N.W.2d 659 (2000). 


ANALYSIS 

[3-5] A creditor’s suit or bill is generally defined as “an equi- 
table proceeding brought by a creditor to enforce the payment of 
a debt out of property or interests of his debtor which cannot be 
reached by ordinary legal process.” 21 Am. Jur. 2d Creditors’ 
Bills § 1 at 6 (1998). “A creditor’s bill is in the nature of an equi- 
table execution,” and its purpose is to “bring into exercise the 
equitable powers of the court to enforce the satisfaction of judg- 
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ments by means of equitable execution” when execution at law 
cannot be obtained. /d., § 2 at 7. In Nebraska, a creditor’s bill is 
statutorily authorized by Neb. Rev. Stat. § 25-1564 (Reissue 
1995), which provides: 

Where a judgment debtor has not personal or real prop- 
erty subject to levy on execution, sufficient to satisfy the 
judgment, any interest which he may have in any banking, 
turnpike, bridge, or other joint-stock company, or any 
interest he may have in any money, contracts, claims or 
choses in action, due or to become due to him, or in any 
judgment or decree, or any money, goods or effects which 
he may have in possession of any person, body politic or 
corporate, shall be subject to the payment of such judg- 
ment by proceedings in equity, or as in this chapter 
prescribed. 

[6] Specifically, Nebraska recognizes two types of creditor’s 
bills. The first is used to reach equitable assets or property of a 
debtor on which execution at law cannot be levied. First Nat. 
Bank v. Daggett, 242 Neb. 734, 497 N.W.2d 358 (1993). The 
second is used in aid of an execution at law, as to set aside an 
encumbrance or a transfer of property made to defraud creditors. 
Id. Doksansky’s petition contains no allegations of fraud, so the 
issue before us is whether the petition states facts sufficient to 
state a cause of action for an equitable assets creditor’s bill. 

[7] There are three requirements for an equitable assets cred- 
itor’s bill. First, the creditor must have a judgment against the 
debtor; second, the creditor must “ ‘allege and show that he has 
exhausted his remedy at law,’” i.e., the creditor must show that 
execution has not satisfied the judgment; and finally, the debtor 
must have some interest in property that the creditor is unable to 
reach through execution. Jd. at 738, 497 N.W.2d at 362, quoting 
Thies v. Thies, 111 Neb. 805, 198 N.W. 151 (1924). In the pres- 
ent case, the petition contains sufficient factual allegations that 
Doksansky has a judgment against Richard which she has been 
unable to satisfy through the legal remedy of execution. The dis- 
positive issue is whether Richard’s beneficial interest in the dis- 
cretionary support trusts is an “interest in property” which may 
be reached by an equitable assets creditor’s bill to satisfy 
Doksansky’s judgment for child support arrearage. 
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In First Nat. Bank v. Daggett, supra, we held that an equitable 
assets creditor’s bill may reach a judgment debtor’s beneficial 
interest in a resulting trust which came into being because of the 
debtor’s failed attempt to dispose of real estate by inter vivos 
trust, reasoning that the debtor remained the equitable owner of 
property which could be used to satisfy the judgment. We have 
also held that a debtor’s contingent interest as an heir in an 
estate under administration may be reached by an equitable 
assets creditor’s bill, reasoning that while such interest was con- 
tingent, it was still an interest in property which was not exempt 
from being applied to the payment of the debt. Fremont Farmers 
Union Cooperative Ass’n v. Markussen, 136 Neb. 567, 286 N.W. 
784 (1939). See, also, Arlington State Bank v. Paulsen, 57 Neb. 
717, 78 N.W. 303 (1899). In Summers v. Summers, 177 Neb. 
365, 128 N.W.2d 829 (1964), we held that an equitable assets 
creditor’s bill could attach to a beneficiary’s interest in the 
income from a spendthrift trust because of res judicata arising 
from a prior judgment from which no appeal was taken. 
However, we stated that “if this were a case in which the con- 
trolling question was that of whether or not the income of this 
trust could be invaded for the purpose of satisfaction of the judg- 
ment of plaintiff against the [trust beneficiary/judgment debtor] 
the required answer would be that it could not.” /d. at 371, 128 
N.W.2d at 833. 

{8] Our jurisprudence is consistent with the following state- 
ment of the general rule for determining whether a beneficiary’s 
interest in a trust created by a third party is a property interest 
which may be reached by an equitable assets creditor’s bill: 

[I]n order for equity to subject to the claims of creditors 
the interest of the beneficiary, it is essential that it be such 
an interest as could be enforced by the beneficiary himself; 
creditors cannot reach the beneficiary’s interest if the 
trustee has complete discretion not only as to the time and 
manner of conferring the intended benefit but also as to 
whether it shall be conferred at all, or if disbursements are 
restricted to such amounts as are necessary for the com- 
fortable maintenance and support of the cestui que trust. 
21 Am. Jur. 2d Creditors’ Bills § 35 at 30 (1998). In Smith v. 
Smith, 246 Neb. 193, 198, 517 N.W.2d 394, 398 (1994), we 
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determined that the trustee of a discretionary support trust could 
be “compelled to carry out the purposes of the trust in good 
faith,” but concluded that the payment of the child support 
arrearage, which was the subject of that action as well as this 
one, “would not further the purposes of the trusts, since the chil- 
dren are emancipated,” id. at 199, 517 N.W.2d at 399. We also 
held that absent a showing that the payment of the arrearage 
would contribute to the support of the beneficiaries of the trusts, 
the trustee could not be compelled to distribute trust assets to 
satisfy the judgment for the arrearage. Id. 

[9] In determining whether Richard’s beneficial interest in the 
discretionary support trusts can be reached by a creditor’s bill, 
we are guided by the maxim that “equity follows the law” to the 
extent of “obeying it and conforming to its general rules and 
policies whether contained in common law or statute.” Guy 
Dean’s Lake Shore Marina vy. Ramey, 246 Neb. 258, 264, 518 
N.W.2d 129, 133 (1994). This maxim is strictly applicable 
whenever the rights of the parties are clearly defined and estab- 
lished by the law. Id. Under our decision in Smith v. Smith, 
supra, Richard would have no right to compel the cotrustees to 
distribute trust assets for the purpose of satisfying his child sup- 
port arrearage even if he wished to do so. As noted above, the 
creditor’s rights with respect to property can be no greater than 
that of the debtor. Thus, because of the restricted purposes for 
which assets can be distributed to Richard under the discre- 
tionary support trusts, his beneficial interests therein do not con- 
stitute an interest in property which can be reached by an equi- 
table assets creditor’s bill in order to satisfy a judgment for child 
support arrearage where the children are emancipated. 

[10,11] Doksansky’s argument that she does not seek to uti- 
lize a creditor’s bill to compel trust distributions, but only to 
impose a lien on any future distributions which the cotrustees in 
their discretion choose to make, places the cart before the horse. 
We have held that “‘ ‘[t]he beginning of a creditor’s action to sub- 
ject an equitable estate to the payment of a judgment gives a 
specific lien upon the property which it is sought to reach and 
this lien continues while the cause is pending.’” First Nat. Bank 
v. Daggett, 242 Neb. 734, 742, 497 N.W.2d 358, 364-65 (1993), 
quoting Nowka v. Nowka, 157 Neb. 57, 58 N.W.2d 600 (1953). 
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However, if the petition for a creditor’s bill is legally deficient 
because it fails to allege an interest in property which can law- 
fully be reached by a creditor’s bill, as is the case here, it neces- 
sarily follows that no lien can arise from its filing. 


CONCLUSION 

For the reasons discussed, we conclude that the petition fails 
to allege facts sufficient to state a cause of action for an equi- 
table assets creditor’s bill because it does not allege that Richard 
had any interest in the discretionary support trusts which could 
be applied to the payment of his child support arrearage. The 
district court did not err in sustaining the demurrer or in dis- 
missing the action when Doksansky exercised her right to stand 
on the petition as filed after being given an opportunity to 
amend. The judgment of dismissal is therefore affirmed. 

AFFIRMED. 
CONNOLLY, J., not participating. 
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1. Employment Security: Appeal and Error. In an appeal from the Nebraska Appeal 
Tribunal to the district court regarding unemployment benefits, the district court con- 
ducts the review de novo on the record. 

2. Administrative Law: Final Orders: Appeal and Error. An aggrieved party may 

obtain review of any judgment or final order entered by a district court under the 

Administrative Procedure Act. 

__: __: __. A judgment or final order rendered by a district court in a judicial 

review pursuant to the Administrative Procedure Act may be reversed, vacated, or 

moditied by an appellate court for errors appearing on the record. 

4, ___:__. When reviewing an order of a district court under the Administrative 
Procedure Act for errors appearing on the record, the inquiry is whether the decision 
conforms to the Iaw, is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. 
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5. Judgments: Appeal and Error. An appellate court, in reviewing a district court 
judgment for errors appearing on the record, will not substitute its factual findings for 
those of the district court where competent evidence supports those findings. 

6. : __.. In instances where an appellate court is required to review cases for error 


appearing on the record, questions of law are nonetheless reviewed de novo on the 
record. 

7. Employment Security Law: Words and Phrases. In the context of Neb. Rev. Stat. 
§ 48-628(1)(a) (Reissue 1998), to leave work voluntarily means to sever the employ- 
ment relationship with the intent not to return to, or to intentionally terminate, the 
employment. 

8. Employment Security Law: Good Cause. Under Neb. Rev. Stat. § 48-628(1)(a) 
(Reissue 1998), an employee has good cause for voluntarily leaving employment if 
the employee’s decision to leave is prompted by a circumstance which has some 
justifiably reasonable connection with or relation to the conditions of the 
employment. 


Appeal from the District Court for Lancaster County: Paut D. 
Merritt, Jr., Judge. Affirmed. 


Patrick T. Carraher, of Legal Services of Southeast Nebraska, 
for appellant. 


Riko E. Bishop, of Perry, Guthery, Haase & Gessford, P.C., 
for appellee Lincoln Public Schools. 


John F. Sheaff and John H. Albin for appellee Fernando 
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STEPHAN, J. 

Karl Palmquist, a former employee of Lancaster County 
School District No. 0001, more commonly known as Lincoln 
Public Schools (LPS), appeals from an order of the district court 
for Lancaster County, Nebraska, which reversed the findings of 
the Nebraska Appeal Tribunal and determined that Palmquist 
was disqualified from receiving certain unemployment compen- 
sation benefits pursuant to Neb. Rev. Stat. § 48-628(1)(a) 
(Reissue 1998) because he left work voluntarily without good 
cause. We conclude that the district court did not err in applying 
the law to the uncontroverted facts in this case and therefore 
affirm its judgment. 
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BACKGROUND 

Palmquist began working for LPS as a paraeducator at 
Lincoln High School on January 13, 1997, earning $6.12 per 
hour. He remained in this position full time until the end of the 
1996-97 school year. He did not work during the summer of 
1997 but resumed his duties as a full-time paraeducator in 
September, under a 10-month contract. In February 1998, LPS 
honored Palmquist’s request to work part time because of 
scheduling conflicts with his continuing education at the 
University of Nebraska-Lincoln. 

In April 1998, Palmquist’s supervisor held a meeting with the 
paraeducators employed by LPS, during which she informed 
them that positions would be available for all of them for the fol- 
lowing school year. Although Palmquist testified that he did not 
attend this meeting, he also testified that he believed he would 
have been able to return to his paraeducator job for the 1998-99 
school year had he desired to do so. Palmquist was approved by 
LPS to hold one of the open paraeducator positions for the 
1998-99 school year. However, Palmquist informed LPS on May 
22, 1998, that he was resigning at the end of the school year and 
would not be returning to work in the fall because his student 
teaching schedule conflicted with the hours available to paraed- 
ucators. Thus, Palmquist’s employment with LPS concluded on 
June 4, the end of his contract term and his last actual day of 
work for LPS. In August, Palmquist received a letter from LPS 
informing him that it was still seeking paraeducators for the fall 
term and that he would qualify for a wage increase. 

Beginning in January 1998, Palmquist was employed by 
Transfiguration Inc. as a paraeducator working part time in a 
home-based environment and earning $6.50 per hour. Palmquist 
held the part-time positions with LPS and Transfiguration con- 
currently until his last day of work for LPS on June 4. After that 
date, Palmquist’s hours at Transfiguration increased to approxi- 
mately 25 hours per week. Although he had intended to continue 
his part-time employment with Transfiguration while student 
teaching in the fall, Palmquist’s employment was terminated by 
Transfiguration on June 26. 

On July 1, 1998, Palmquist completed a form which he sub- 
mitted to the unemployment insurance division of the Nebraska 
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Department of Labor (Department) entitled “Fact Finding 
Statement Quit” in which he stated that he had resigned from his 
employment with LPS effective June 4. In response to a ques- 
tion on the form requesting “details of your reason for quitting,” 
Palmquist stated: “The Lincoln Public School year ended on 
June 4th. When school started again on August 24th, I would be 
unable to work because student teaching takes the whole regular 
work day that I would be at Lincoln High.” On the same day, 
Palmquist also signed another form indicating that he chose not 
to apply for unemployment benefits at that time. After unsuc- 
cessfully seeking other employment, Palmquist applied for 
unemployment benefits on August 18. 

On September 4, 1998, the Department issued a deputy’s 
determination pursuant to Neb. Rev. Stat. § 48-630 (Reissue 
1998), finding that Palmquist was entitled to a weekly benefit of 
$108 without disqualification because the separation from his 
employment with LPS “was due to a lack of work rather than a 
voluntary quit.” On the same date, the Department issued a 
notice of monetary determination reflecting maximum benefits 
payable in the amount of $2,763. Of this amount, $2,562.58 was 
attributed to Palmquist’s employment with LPS and the remain- 
ing $200.42 was attributed to his employment with 
Transfiguration. Pursuant to Neb. Rev. Stat. § 48-624 (Reissue 
1998), Palmquist’s weekly benefit of $108 was computed on the 
basis of wages in the amount of $2,642.53 paid to Palmquist by 
LPS during the second quarter of 1997, which represented the 
highest total wages received by Palmquist during any quarter of 
his base period. 

LPS appealed the deputy’s determination to the Nebraska 
Appeal Tribunal, asserting that Palmquist had voluntarily 
resigned his position with LPS and should therefore be dis- 
qualified from receiving benefits. The appeal tribunal affirmed 
the decision of the claims deputy on other grounds, finding that 
Palmquist’s employment with LPS “had ended by its terms.” In 
reaching this determination, the appeal tribunal concluded that 
§ 48-628(8) did not apply because Palmquist indicated he 
would not be returning to work with LPS for the fall 1998 term, 
and therefore he did not have “reasonable assurance” of 
employment under the terms of the statute. The appeal tribunal 
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concluded that no benefit disqualification could be assessed 
and that Palmquist was entitled to benefits for the weeks 
claimed. 

LPS appealed this decision to the district court for Lancaster 
County, asserting that Palmquist voluntarily terminated his 
employment with LPS to pursue other employment even though 
employment continued to be available to him from LPS for the 
next school year, and he should therefore be disqualified from 
benefits in accordance with § 48-628. In an order filed on May 
11, 1999, the district court determined that Palmquist’s employ- 
ment with LPS did not expire by its own terms when his contract 
ended June 4, 1998, reasoning that if that were the case, there 
would have been no reason for Palmquist to submit his resigna- 
‘ tion. The district court concluded that Palmquist had voluntarily 
left his employment with LPS without good cause and was 
therefore subject to the benefit disqualification imposed by 
§ 48-628(1)(a). The district court therefore reversed and 
remanded for further proceedings consistent with its determina- 
tion. Palmquist perfected this appeal, which we removed to our 
docket on our motion pursuant to our statutory authority to reg- 
ulate the caseloads of the appellate courts. See Neb. Rev. Stat. 
§ 24-1106(3) (Reissue 1995). 


ASSIGNMENTS OF ERROR 

Palmquist contends, restated, that the district court erred in 
finding that he voluntarily left his employment with LPS with- 
out good cause so as to disqualify him from benefits pursuant 
to § 48-628(1)(a) and, further, that the district court erred in 
determining that he was disqualified from benefits because 
Palmquist was not “unemployed” immediately following his 
last day of employment with LPS due to the fact that at that 
time, he was still employed by Transfiguration on a part-time 
basis. 


STANDARD OF REVIEW 
[1,2] In an appeal from the Nebraska Appeal Tribunal to the 
district court regarding unemployment benefits, the district 
court conducts the review de novo on the record. Board of 
Regents v. Pinzon, 254 Neb. 145, 575 N.W.2d 365 (1998). An 
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aggrieved party may obtain review of any judgment or final 
order entered by a district court under the Administrative 
Procedure Act. Lackawanna Leather Co. v. Nebraska Dept. of 
Rev,, 259 Neb. 100, 608 N.W.2d 177 (2000); A & D Tech. Supply 
Co. v. Nebraska Dept. of Revenue, 259 Neb. 24, 607 N.W.2d 857 
(2000); Kimball v. Nebraska Dept. of Motor Vehicles, 255 Neb. 
430, 586 N.W.2d 439 (1998); Vinci v. Nebraska Dept. of Corr. 
Servs., 253 Neb. 423, 571 N.W.2d 53 (1997). See Neb. Rev. Stat. 
§ 48-640 (Reissue 1998). 

[3] A judgment or final order rendered by a district court ina 
judicial review pursuant to the Administrative Procedure Act 
may be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. Lackawanna Leather Co. v. 
Nebraska Dept. of Rev., supra; A & D Tech. Supply Co. v. 
Nebraska Dept. of Revenue, supra; Father Flanagan’s Boys’ 
Home v. Agnew, 256 Neb. 394, 590 N.W.2d 688 (1999). See 
Neb. Rev. Stat. § 84-918 (Reissue 1999). 

[4-6] When reviewing an order of a district court under the 
Administrative Procedure Act for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, 
is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. Lackawanna Leather Co. v. 
Nebraska Dept. of Rev., supra; A & D Tech. Supply Co. v. 
Nebraska Dept. of Revenue, supra; Lyman-Richey Corp. v. Cass 
Cty. Bd. of Equal., 258 Neb. 1003, 607 N.W.2d 806 (2000); Ash 
Grove Cement Co. v. Cass Cty. Bd. of Equal., 258 Neb. 990, 607 
N.W.2d 810 (2000); Constructors, Inc. v. Cass Cty. Bd. of 
Equal., 258 Neb. 866, 606 N.W.2d 786 (2000). An appellate 
court, in reviewing a district court judgment for errors appearing 
on the record, will not substitute its factual findings for those of 
the district court where competent evidence supports those find- 
ings. A & D Tech. Supply Co. v. Nebraska Dept. of Revenue, 
supra; Father Flanagan’s Boys’ Home vy. Agnew, supra. In 
instances where an appellate court is required to review cases 
for error appearing on the record, questions of law are nonethe- 
less reviewed de novo on the record. Lackawanna Leather Co. v. 
Nebraska Dept. of Rev., supra; Constructors, Inc. v. Cass Cty. 
Bd. of Equal., supra. 
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ANALYSIS 

[7] The district court determined that Palmquist was disqual- 
ified from unemployment compensation benefits pursuant to 
§ 48-628(1)(a), which provides that an individual shall be dis- 
qualified for benefits “[f]or the week in which he or she has left 
work voluntarily without good cause . . . and for not less than 
seven weeks nor more than ten weeks which immediately follow 
such week” as determined by the Commissioner of Labor. In the 
context of § 48-628(1)(a), to leave work voluntarily means to 
sever the employment relationship with the intent not to return 
to, or to intentionally terminate, the employment. Gastineau v. 
Tomahawk Oil Co., Limited, 211 Neb. 537, 319 N.W.2d 107 
(1982). 

In order to determine whether the district court erred in deter- 
mining that Palmquist left his employment with LPS without 
good cause, we find it necessary, as did the district court, to con- 
sider § 48-628(8), which provides that an individual shall be dis- 
qualified for unemployment compensation benefits: 

For any week of unemployment if benefits claimed are 
based on services performed: 

(a) In an instructional, research, or principal administra- 
tive capacity for an educational institution, if such week 
commences during the period between two successive aca- 
demic years or terms... if such individual performs such 
services in the first of such academic years or terms and if 
there is a contract or reasonable assurance that such indi- 
vidual will perform services in any such capacity for any 
educational institution in the second of such academic 
years or terms. 

Although this statute does not afford a basis for benefit dis- 
qualification in this case, for the reasons discussed below, we 
agree with the district court that it is pertinent to defining the 
employment relationship between Palmquist and LPS and 
resolving the question of whether a disqualification arises 
under § 48-628(1)(a). As a paraeducator, Palmquist would 
come within the scope of this statutory provision. See 
Birgenheier v. Employment Security, 28 Wash. App. 911, 627 
P.2d 546 (1981) (holding that paraprofessionals working in 
public schools performed services in instructional capacity for 
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purposes of unemployment compensation statute). When the 
1997-98 school year came to an end, Palmquist’s employment 
with LPS would therefore not have been considered terminated 
for purposes of unemployment compensation benefits if he had 
“reasonable assurance” that he would return to his paraeduca- 
tor position for the fall term of the 1998-99 school year, and he 
would have been disqualified from receiving unemployment 
compensation benefits during the intervening weeks under 
§ 48-628(8)(a). 

The record contains ample evidence that LPS was at all times 
willing to employ Palmquist as a paraeducator during the fall 
term of the 1998-99 school year. However, he foreclosed that 
possibility by giving notice in May 1998 that he did not intend 
to return in the fall because his duties at LPS would conflict 
with his student teaching schedule. In School Dist. No. 21 v. 
Ochoa, 216 Neb. 191, 195, 342 N.W.2d 665, 668 (1984), we 
held that where a public school teacher gave notice during the 
spring semester that she would not return to teach in the fall, the 
intervening summer recess period “did not fall between two 
years or terms in which she had contracts or a reasonable assur- 
ance of employment” so that she was not disqualified from ben- 
efits under a prior version of what is now § 48-628(8)(a). It was 
Palmquist’s affirmative act of resignation that terminated his 
employment relationship with LPS, which otherwise would 
have continued throughout the summer vacation period between 
the 1997-98 and the 1998-99 school years. This distinguishes 
the present case from Walker Mfg. Co. v. Pogreba, 210 Neb. 619, 
316 N.W.2d 315 (1982), in which we held that a worker who 
completed a specified period of temporary employment did not 
voluntarily leave employment when her job ceased to exist. 
Here, Palmquist’s employment relationship with LPS did not 
cease to exist; rather, he terminated it by resigning. 

[8] Under § 48-628(1)(a), an employee has “good cause” for 
voluntarily leaving employment if the employee’s decision to 
leave is prompted by a circumstance which has some justifiably 
reasonable connection with or relation to the conditions of the 
employment. Stackley v. State, 222 Neb. 767, 386 N.W.2d 884 
(1986); Glionna v. Chizek, 204 Neb. 37, 281 N.W.2d 220 (1979). 
The record supports the district court’s determination that 
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Palmquist voluntarily left his employment with LPS without 
“good cause” within the context of § 48-628(1)(a). 

Palmquist and the Commissioner of Labor argue that even if 
this determination was correct, Palmquist cannot be disqualified 
from benefits because he was not “unemployed” within the mean- 
ing of Neb. Rev. Stat. § 48-602(24) (Reissue 1998) when his LPS 
employment ended due to the fact that he was still employed by 
Transfiguration at that time. This argument is premised upon lan- 
guage in Gilbert v. Hanlon, 214 Neb. 676, 335 N.W.2d 548 
(1983), in which we rejected the commissioner’s contention that 
the statutory language now codified at § 48-628(1)(a) would 
impose a benefit disqualification upon a worker, who was laid off 
from full-time employment under nondisqualifying circum- 
stances, because she voluntarily left concurrent part-time employ- 
ment on the preceding day. We stated: 

We believe that a more appropriate reading of both the 
language of § 48-628 and the intent and purpose of the 
Nebraska Employment Security Law . . . is to interpret 
§ 48-628(a) such that one is disqualified for benefits if, by 
leaving work voluntarily without good cause, one thereby 
makes himself or herself “unemployed.” 

Gilbert v. Hanlon, 214 Neb. at 680, 335 N.W.2d at 551. The 
term “unemployed” is defined by the Employment Security Law 
to mean 
an individual during any week in which the individual per- 
forms no service and with respect to which no wages are 
payable to the individual or any week of less than full-time 
work if the wages payable with respect to such week are 
less than the individual’s weekly benefit amount... . 
§ 48-602(24). Palmquist argues that because his earnings from 
Transfiguration exceeded his weekly benefit amount, he did not 
become “unemployed” when he left the employment of LPS and 
thus could not be disqualified from benefits under 
§ 48-628(1)(a). 

As the district court noted, this case is factually distinguish- 
able from Gilbert in that it involves two concurrent part-time 
jobs, as compared to the concurrent full-time and part-time 
employment considered in Gilbert. Moreover, Palmquist’s 
reliance on the above-quoted passage from Gilbert ignores the 
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remainder of the opinion and the articulated rationale for our 
holding. In Gilbert, the worker’s weekly benefit and all but $118 
of the $2,756 total benefits payable were attributable to the full- 
time employment which terminated under nondisqualifying cir- 
cumstances. Nevertheless, the commissioner contended that 
because the worker voluntarily left her part-time employment 
without good cause, the worker was disqualified from benefits 
attributable to either position. Rejecting this “all or nothing 
interpretation,” we reasoned: ‘While the claimant would not be 
disqualified under § 48-628(a) from all benefits by reason of 
quitting one of her multiple concurrent jobs, she would be dis- 
qualified for the relevant period from receiving those benefits 
attributed to the job which she quit.” Gilbert v. Hanlon, 214 Neb. 
676, 683-84, 335 N.W.2d 548, 553 (1983). We stated that 
because of the existence of a statutory mechanism for crediting 
and charging the experience accounts of different employers 
separately, it was “entirely reasonable to interpret ‘benefits’ 
under § 48-628(a) in such a way that benefits attributable to sep- 
arate employers are disqualified separately.” Gilbert v. Hanlon, 
214 Neb. at 684, 335 N.W.2d at 553. We concluded: 
We believe the more reasonable interpretation of 
§ 48-628(a) is that where more than one job is held concur- 
rently by an employee, a disqualifying termination of one 
job does not thereby automatically disqualify the employee 
from benefits based upon other jobs against which no dis- 
qualification applies. With regard to disqualification for 
benefits under § 48-628(a), each job should be considered 
separately and benefits disqualified separately according to 
the facts relating to the termination of each employment. 
Gilbert v. Hanlon, 214 Neb. at 685, 335 N.W.2d at 553. We 
again recognized this principle in Dillard Dept. Stores v. 
Polinsky, 247 Neb. 821, 530 N.W.2d 637 (1995). 

Although our decision in Nuss v. Sorensen, 218 Neb. 703, 358 
N.W.2d 752 (1984), involved consecutive rather than concurrent 
employment, it is nevertheless instructive. In Nuss, the worker 
voluntarily left one job in order to accept a higher-paying job 
with another employer, from which she was laid off after 5 
weeks. We held that an argument based upon Gilbert that there 
should be no disqualification from benefits attributable to the 
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first job because the worker left to accept another job and was 
therefore not “ ‘unemployed’ ” as a result of her voluntary resig- 
nation “overlooks the limited context of our ruling in Gilbert,” 
i.e., “the effect of a voluntary ending of a part-time employment 
on unemployment benefits arising from full-time employment.” 
Nuss v. Sorensen, 218 Neb. at 705, 358 N.W.2d at 753. Noting 
that “‘the Employment Security Law does not purport to grant 
benefits to employees who leave their work purely voluntarily,’ ” 
we held that the worker was disqualified from benefits 
attributable to the job she left in order to accept other employ- 
ment. Id. at 706, 358 N.W.2d at 753-54, quoting Glionna v. 
Chizek, 204 Neb. 37, 281 N.W.2d 220 (1979). 

In Gilbert, we noted the incongruity and unfairness which 
would result from disqualifying a worker for benefits 
attributable to full-time employment which she left under 
nondisqualifying circumstances because of her voluntary resig- 
nation from a concurrent part-time job. This case presents the 
reverse factual circumstance, in that the benefits in question are 
primarily attributable to the employment which the worker vol- 
untarily left without good cause. It would be no less incongr- 
ous and inconsistent with the purposes of the Employment 
Security Law to remove the statutory disqualification as to these 
benefits merely because the worker had earnings from other 
employment at the time of the resignation. Accordingly, as we 
did in Gilbert v. Hanlon, 214 Neb. 676, 335 N.W.2d 548 (1983), 
we separately consider the circumstances under which each 
employment was terminated in determining the benefits against 
which the statutory disqualification should apply. Because 
Palmquist voluntarily left his employment with LPS without 
good cause, the disqualification imposed by §- 48-628(1)(a) is 
applicable to the benefits attributable to that employment. 


CONCLUSION 

For the reasons discussed above, we conclude that the judg- 
ment of the district court should be affirmed as it is supported by 
competent evidence and is neither arbitrary, capricious, nor 
unreasonable. 

AFFIRMED. 
WRIGHT, J., not participating in the decision. 
GERRARD, J., not participating. 
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STATE OF NEBRASKA, APPELLANT, V. 
RODOLFO C. FALCON, APPELLEE. 
615 N.W.2d 436 


Filed July 28, 2000. No. S-99-1166. 


1. Appeal and Error. The purpose of appellate review in error proceedings is to pro- 
vide an authoritative exposition of the law to serve as precedent in future cases. 

2. Statutes: Appeal and Error. Statutory interpretation is a matter of law, in connec- 
tion with which an appellate court has an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the courts below. 

3. Drunk Driving: Words and Phrases. Pursuant to Neb. Rev. Stat. § 60-6,196(1)(a) 
(Reissue 1998), it is unlawful for any person to operate or be in the actual physical 
control of any motor vehicle while under the influence of alcoholic liquor or any drug. 
As used in Neb. Rev. Stat. § 60-6,196(1)(a) (Reissue 1998), the phrase “under the 
influence of alcoholic liquor or of any drug” means the ingestion of alcohol or drugs 
in an amount sufficient to impair to any appreciable degree the driver’s ability to oper- 
ate a motor vehicle in a prudent and cautious manner. 

4. Convictions: Drunk Driving: Evidence. Either a law enforcement officer’s obser- 
vations of a defendant’s intoxicated behavior or the defendant’s poor performance on 
field sobriety tests may constitute sufficient evidence to sustain a conviction of driv- 
ing while under the influence of alcoholic liquor. 

5. Criminal Law: Drunk Driving. It is a crime to operate a motor vehicle under the 
influence of alcoholic liquor or drugs, or both, to a degree that the alcoholic liquor or 
drugs, or both, appreciably impair the driver’s ability to operate the motor vehicle. 

6. Constitutional Law: Double Jeopardy. The Double Jeopardy Clause of the Fifth 
Amendment to the U.S. Constitution and of article I, § 12, of the Nebraska 
Constitution protects an individual from being subjected to the hazards of trial and 
possible conviction more than once for an alleged offense. 

7. Double Jeopardy. Under Neb. Const. art. I, § 12, jeopardy attaches when a judge, 
hearing a case without a jury, begins to hear evidence as to the guilt or innocence of 
the defendant. 


Appeal from the District Court for Sarpy County, WILLIAM B. 
ZASTERA, Judge, on appeal thereto from the County Court for 
Sarpy County, Larry F. Fuait, Judge. Exception sustained. 


John E. Higgins, Deputy Sarpy County Attorney, for 
appellant. 


Thomas J. Garvey, Sarpy County Public Defender, and 
Gregory A. Pivovar for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 
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McCormack, J. 
NATURE OF CASE 

Rodolfo C. Falcon was charged with driving under the influ- 
ence of alcohol or drugs, in violation of Neb. Rev. Stat. 
§ 60-6,196 (Reissue 1998). Trial was held to the county court on 
stipulated facts. The county court found Falcon not guilty. The 
State filed a notice of intent to appeal with the district court, 
pursuant to Neb. Rev. Stat. § 29-2317 (Reissue 1995). The dis- 
trict court affirmed the county court’s ruling. The State subse- 
quently filed application for leave to docket error proceedings 
with the Nebraska Court of Appeals, pursuant to Neb. Rev. Stat. 
§ 29-2315.01 (Reissue 1995). The Court of Appeals granted the 
application, and this appeal ensued. The case was thereafter 
moved to this court’s docket, pursuant to our authority to regu- 
late the caseloads of this court and the Court of Appeals. 


BACKGROUND 

The driving under the influence of alcohol or drugs charge 
against Falcon was tried to the county court on stipulated facts. 
The facts that follow are taken directly from the stipulated facts 
which were read into the record. On September 30, 1998, 
Falcon was driving a motor vehicle in Sarpy County, Nebraska, 
and was stopped by Officer Mark Elbert for a traffic infraction. 
Upon approaching Falcon, Elbert smelled an odor of alcohol 
and an odor of burnt marijuana about Falcon’s person. Elbert 
also noticed that Falcon’s eyes were watery and bloodshot. 
Based on his observations, Elbert had Falcon perform certain 
field sobriety tests, some or all of which indicated impairment 
on the part of Falcon. Falcon was placed under arrest. A blood 
sample was drawn from Falcon approximately one-half hour 
after the initial traffic stop, and a urine sample was drawn 
approximately 1 hour after the initial traffic stop. The blood 
sample tested positive for alcohol, specifically .081 grams per 
100 milliliters of blood. The urine sample tested positive for 
marijuana, the quantity being unknown. The blood that was 
drawn and the urine that was collected were done in a medically 
accepted manner; the blood and urine tests were performed by 
a licensed tester; and the tests were performed with devices that 
were functioning properly. 
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Falcon was given the Miranda warnings and admitted to 
Elbert that he had been drinking beer and smoking marijuana 
earlier that evening. A second set of field sobriety tests were 
performed by Falcon at Elbert’s request as part of a drug recog- 
nition examination. Elbert formed an opinion based on his 
observations, training, and experience, that Falcon was under 
the influence of alcohol and marijuana to such an extent as to 
appreciably impair Falcon’s ability to operate a motor vehicle. 

The stipulated facts showed that Elbert has participated in the 
arrests of more than 300 individuals for driving under the influ- 
ence of alcohol or controlled substances; has conducted approx- 
imately 65 drug recognition evaluations on individuals who are 
suspected of driving under the influence; and has been trained 
and certified as a drug recognition expert as of January 1998. 

The county court found Falcon not guilty, concluding that 
§ 60-6, 196(1)(a) requires the State to prove an impairment due 
to either the use of alcohol or the use of drugs and that the State 
failed to show whether it was the alcohol or the drugs that 
caused Falcon’s impairment. The county court found that 
§ 60-6,196(1)(a) does not allow for a showing that the impair- 
ment was due to a combination of alcohol and drugs. 

The district court affirmed the county court’s decision, find- 
ing that if a defendant has both alcohol and drugs in his or her 
system and is impaired, the State must show which substance, 
either the alcohol or the drugs, caused the impairment in order 
to obtain a conviction for a violation of § 60-6,196(1)(a). 


ASSIGNMENTS OF ERROR 
The State assigns that the district court erred in affirming the 
county court’s finding that (1) Falcon was not under the influ- 
ence of alcohol or any drug and (2) Falcon could not be found 
guilty under § 60-6,196(1)(a) due to the simultaneous presence 
of both alcohol and a drug in Falcon’s system. 


SCOPE AND PURPOSE OF REVIEW 
IN ERROR PROCEEDINGS 
The instant appeal is before this court as an error proceeding 
filed by the county attorney pursuant to § 29-2315.01, which 
states: 
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The county attorney may take exception to any ruling or 
decision of the court made during the prosecution of a 
cause by presenting to the trial court the application for 
leave to docket an appeal with reference to the rulings or 
decisions of which complaint is made. . . . The county 
attorney shall then present such application to the appellate 
court within thirty days from the date of the final order. 

[1] The scope and purpose of appellate review in error pro- 
ceedings are defined in Neb. Rev. Stat. § 29-2316 (Reissue 
1995). The purpose of the review is to provide an authoritative 
exposition of the law to serve as precedent in future cases. State 
v. Portsche, 258 Neb. 926, 606 N.W.2d 794 (2000). 


STANDARD OF REVIEW 
[2] Statutory interpretation is a matter of law, in connection 
with which an appellate court has an obligation to reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the courts below. State v. Bjorklund, 258 Neb. 432, 604 
N.W.2d 169 (2000); State v. Seberger, 257 Neb. 747, 601 
N.W.2d 229 (1999). 


ANALYSIS 
Falcon was charged with driving under the influence of alco- 
holic liquor or drugs in violation of § 60-6,196, which states in 
relevant part: 

(1) It shall be unlawful for any person to operate or be 
in the actual physical control of any motor vehicle: 

(a) While under the influence of alcoholic liquor or of 
any drug; 

(b) When such person has a concentration of ten-hun- 
dredths of one gram or more by weight of alcohol per one 
hundred milliliters of his or her blood; or 

(c) When such person has a concentration of ten-hun- 
dredths of one gram or more by weight of alcohol per two 
hundred ten liters of his or her breath. 

The stipulated facts showed that Falcon had a blood alcohol 
level of .081, that his urine sample tested positive for marijuana, 
and that Elbert was of the opinion that Falcon was under the 
influence of alcohol and marijuana to such an extent as to appre- 
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ciably impair Falcon’s ability to operate a motor vehicle. 
Therefore, in order for Falcon to be convicted for driving under 
the influence pursuant to § 60-6,196, the State had to prove that 
Falcon was guilty under subsection (1)(a) because there was not 
sufficient evidence to satisfy the requirements under subsections 
(1)(b) or (c). 

[3] It is unlawful for any person to operate or be in the actual 
physical control of any motor vehicle while under the influence 
of alcoholic liquor or any drug. § 60-6,196(1)(a). As used in 
§ 60-6,196(1)(a), the phrase “under the influence of alcoholic 
liquor or of any drug” means the ingestion of alcohol or drugs 
in an amount sufficient to impair to any appreciable degree the 
driver’s ability to operate a motor vehicle in a prudent and cau- 
tious manner. See State v. Green, 238 Neb. 328, 470 N.W.2d 736 
(1991). 

Under § 60-6,196(1)(a), the State is required to prove that 
Falcon was in actual physical control of a motor vehicle and that 
Falcon’s ability to operate a motor vehicle was impaired by rea- 
son of the influence of alcoholic liquor or of drugs. Impairment 
can be shown by observations of witnesses, particularly police 
officers who are trained to make these observations. If a test for 
the presence of alcohol or drugs is utilized, it is one piece of evi- 
dence that the defendant’s ability to operate a motor vehicle is 
impaired; it is not conclusive under § 60-6,196(1)(a). 

In this case, the following facts were established: (1) Falcon 
was in actual physical control of a motor vehicle; (2) Falcon 
admitted to the ingestion of alcoholic liquor and drugs; (3) 
Falcon’s eyes were watery and bloodshot; (4) some of the field 
sobriety tests administered to Falcon indicated Falcon’s ability 
to operate a motor vehicle was impaired; and (5) Elbert was of 
the opinion, based on his observations, training, and experience, 
that Falcon was under the influence of alcohol and marijuana to 
such an extent as to appreciably impair Falcon’s ability to oper- 
ate a motor vehicle. 

[4,5] Either a law enforcement officer’s observations of a 
defendant’s intoxicated behavior or the defendant’s poor perfor- 
mance on field sobriety tests may constitute sufficient evidence 
to sustain a conviction of driving while under the influence of 
alcoholic liquor. State v. Green, supra. These facts, particularly 
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where there is no contrary evidence adduced by Falcon, are suf- 
ficient, if believed by the trier of fact, to support a finding or ver- 
dict that Falcon was substantially impaired in his ability to oper- 
ate a motor vehicle and, as such, was in violation of 
§ 60-6,196(1)(a). Falcon’s argument to the county court and to 
the district court was that the word “or” as used in 
§ 60-6,196(1)(a) required the State to prove which substance, 
either the alcohol or the drugs, caused the impairment. We con- 
clude that the operation of a motor vehicle under the influence 
of alcoholic liquor or drugs, or both, is illegal under 
§ 60-6,196(1)(a). The crime is the operating of a motor vehicle 
under the influence of alcoholic liquor or drugs, or both, to a 
degree that the alcoholic liquor or drugs, or both, appreciably 
impaired the driver’s ability to operate the motor vehicle. There 
was sufficient evidence adduced in this case upon which the trial 
court could have convicted Falcon under § 60-6,196(1)(a). 


EFFECT OF RULING 
As stated earlier, this is an appeal by a county attorney pur- 
suant to § 29-2315.01. Section 29-2316 describes the effect of 
this court’s ruling pursuant to § 29-2315.01: 

The judgment of the court in any action taken pursuant 
to section 29-2315.01 shall not be reversed nor in any man- 
ner affected when the defendant in the trial court has been 
placed legally in jeopardy, but in such cases the decision of 
the appellate court shall determine the law to govern in any 
similar case which may be pending at the time the decision 
is rendered or which may thereafter arise in the state. 
When the decision of the appellate court establishes that 
the final order of the trial court was erroneous and the 
defendant had not been placed legally in jeopardy prior to 
the entry of such erroneous order, the trial court may upon 
application of the county attorney issue its warrant for the 
rearrest of the defendant and the cause against him or her 
shall thereupon proceed in accordance with the law as 
determined by the decision of the appellate court. 

[6,7] The Double Jeopardy Clause of the Fifth Amendment to 
the U.S. Constitution and of article I, § 12, of the Nebraska 
Constitution protects “‘an individual from being subjected to 
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the hazards of trial and possible conviction more than once for 
an alleged offense.’” State v. Bostwick, 222 Neb. 631, 642, 385 
N.W.2d 906, 914 (1986) (quoting Green v. United States, 355 
U.S. 184, 78 S. Ct. 221, 2 L. Ed. 2d 199 (1957)). Under Neb. 
Const. art. I, § 12, jeopardy attaches when a judge, hearing a 
case without a jury, begins to hear evidence as to the guilt or 
innocence of the defendant. State v. Franco, 257 Neb. 15, 594 
N.W.2d 633 (1999). 

In the instant case, jeopardy has attached because the county 
court heard evidence as to the guilt or innocence of Falcon. 
Therefore, under § 29-2316, because jeopardy has attached, our 
decision will not affect the judgment of the county court or dis- 
trict court herein. It will determine the law to govern in any 
similar case which may be pending at the time this decision is 
rendered or which may thereafter arise in the state. See 
§ 29-2316. 


CONCLUSION 
The record contains sufficient evidence to convict Falcon of 
driving while under the influence of alcohol or drugs. Thus, 
although Falcon stands acquitted, the State’s exception is 
sustained. 
EXCEPTION SUSTAINED. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE 
BAR ASSOCIATION, RELATOR, V. 
DANIEL E. PULLEN, RESPONDENT. 

615 N.W. 2d 474 


Filed July 28, 2000. No. S-00-087. 


1. Disciplinary Proceedings. Neb. Ct. R. of Discipline 10(L) (rev. 1996) provides that 
when no exceptions to the report of a referee in an attorney proceeding are filed, the 
Nebraska Supreme Court may consider the referee’s findings final and conclusive. 

2. __. To determine whether and to what extent discipline should be imposed in an 
attorney discipline proceeding, the Nebraska Supreme Court considers the following 
factors: (1) the nature of the offense, (2) the need for deterring others, (3) the mainte- 
nance and reputation of the bar as a whole, (4) the protection of the public, (5) the atti- 
tude of the respondent generally, and (6) the respondent’s present or future fitness to 
continue in the practice of law. 
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3. ___. Each disciplinary case must be evaluated individually in light of its particular 
facts and circumstances. 
4. __. The purpose of a disciplinary proceeding against an attorney is not so much to 


punish the attomey as it is to determine whether in the public interest an attomey 
should be permitted to practice. 

5. __. Mitigating circumstances shown in the record are considered in determining the 
appropriate discipline imposed on an attomey for violating the Code of Professional 
Responsibility. 

6. ___. While substance abuse in no way justifies or excuses attomey misconduct, the 
facts that an attorney has acknowledged the condition, voluntarily sought treatment, 
and terminated use of the substance may under some circumstances be considered as 
mitigating factors in a disciplinary proceeding. 

7, ___. The propriety of a sanction must be considered with reference to the sanctions 
imposed by the Nebraska Supreme Court in prior cases presenting similar 
circumstances, 


Original action. Judgment of suspension. 


HENpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


PER CURIAM. 

Daniel E. Pullen, respondent, was admitted to the practice of 
law in the State of Nebraska on September 25, 1991. On January 
28, 2000, the Committee on Inquiry of the Fifth Disciplinary 
District of the Nebraska State Bar Association, relator, filed for- 
mal charges against Pullen. 

On January 28, 2000, the relator also filed a stipulation it had 
entered into with Pullen. In the stipulation, Pullen waived his right 
to a hearing on the charges, waived consideration by the 
Disciplinary Review Board, and consented to the filing of the for- 
mal charges with this court. Pullen acknowledged receipt of the 
formal charges and waived formal service of the same upon him. 

In the stipulation, Pullen admitted the allegations set forth in 
the formal charges, admitted he violated his oath of office as an 
attorney, and admitted his conduct violated the following provi- 
sions of the Code of Professional Responsibility: Canon 1, 
DR 1-102; Canon 6, DR 6-101; and Canon 9, DR 9-102: 

DR 1-102 Misconduct. 
(A) A lawyer shall not: 
(1) Violate a Disciplinary Rule. 
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(4) Engage in conduct involving dishonesty, fraud, 
deceit, or misrepresentation. 

(5) Engage in conduct that is prejudicial to the adminis- 
tration of justice. Once a lawyer is employed in a profes- 
sional capacity, the lawyer should not, in the course of 
such employment, engage in adverse discriminatory treat- 
ment of litigants, witnesses, lawyers, judges, judicial offi- 
cers, Or Court personnel on the basis of the person’s race, 
national origin, gender, or religion. This subsection does 
not preclude legitimate advocacy when these factors are 
issues in a proceeding. 


DR 6-101 Failing to Act Competently. 
(A) A lawyer shall not: 


(3) Neglect a legal matter entrusted to him or her. 


DR 9-102 Preserving Identity of Funds and Property of 
a Client. 

(A) All funds of clients paid to a lawyer or law firm shall 
be deposited in one or more identifiable bank or savings 
and loan association accounts maintained in the state in 
which the law office is situated and no funds belonging to 
the lawyer or law firm shall be deposited therein except as 
follows: 

(1) Funds reasonably sufficient to pay account charges 
may be deposited therein. 

(2) Funds belonging in part to a client and in part 
presently or potentially to the lawyer or law firm must be 
deposited therein, but the portion belonging to the lawyer 
or law firm may be withdrawn when due unless the right of 
the lawyer or law firm to receive it is disputed by the client, 
in which event the disputed portion shall not be withdrawn 
until the dispute is finally resolved. 

(B) A lawyer shall: 


(3) Maintain complete records of all funds, securities, 
and other properties of a client coming into the possession 
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of the lawyer and render appropriate accounts to the client 
regarding them. 

(4) Promptly pay or deliver to the client as requested by 
a client the funds, securities, or other properties in the pos- 
session of the lawyer which the client is entitled to receive. 

Pursuant to the stipulation entered into between Pullen and 
the relator and filed with this court on January 28, 2000, this 
court appointed a referee on February 9 to hear evidence and 
make a recommendation as to the appropriate sanction to be 
imposed. A referee hearing was held on April 13, at which 
Pullen appeared and testified. 

[1] On June 2, 2000, the referee filed his report. The parties 
did not file written exceptions. Neb. Ct. R. of Discipline 10(L) 
(rev. 1996) provides that where no exceptions are filed, the 
Nebraska Supreme Court may consider the referee’s findings 
final and conclusive. Based upon the referee’s report, we con- 
clude that the formal charges are supported by the evidence. 

Relator has filed a motion for judgment under rule 10(L). 
Relator’s motion under rule 10(L) is granted, and Pullen is sus- 
pended from the practice of law as set forth below. 


FACTS 

Pullen is 34 years old and has been practicing law in Nebraska 
since his admission to practice in 1991. For the first 5 years of 
his practice, Pullen was associated with other lawyers in the 
practice of law. In April 1992, he became the assistant public 
defender for York County, Nebraska, and in January 1995, he 
became the public defender for York County. Toward the end of 
1995, he began practicing privately as a sole practitioner. Prior to 
the filing of the formal charges in the instant case, no other rep- 
rimands or charges had been filed against Pullen. 

Pullen admits that he suffers from an addiction to alcohol and 
believes the current formal charges are directly related to his 
alcohol addiction. Pullen voluntarily completed a 30-day alco- 
hol treatment program in February 2000, and at the referee hear- 
ing, he testified that he has remained sober since his treatment. 
He further testified that he does not intend to practice law until 
he has completed a period of sobriety as well as completed the 
sanctions imposed by this court in this disciplinary proceeding. 


STATE EX REL. NSBA v. PULLEN 129 
Cite as 260 Neb. 125 


At the time of the referee hearing, Pullen had withdrawn from 
his representation of all clients in his private practice. He further 
represented that he intended to continue to serve as the public 
defender for York County until June 30, 2000. At the time of the 
referee hearing, Pullen was driving a truck for a delivery service 
to support his family. 

On May 26, 2000, Pullen entered into a contract with the mon- 
itoring program of the Nebraska Lawyers Assistance Program 
(NLAP), in which Pullen agreed to NLAP’s monitoring of his 
recovery from alcohol addiction. The contract, by its terms, 
remains in force and effect from its effective date until the ter- 
mination of any probationary period assigned by this court. 


COUNT I 

As charged in count I and as established by the referee’s 
report, on June 4, 1999, Pullen was contacted by Jon Seimer to 
represent Seimer in a custody modification action filed by Sari 
Buran, in which Buran sought to change custody of the parties’ 
minor child from Seimer to Buran. Pullen received a $500 
retainer for his services. Pullen informed Seimer that he 
believed there was no basis to grant a change of custody and that 
Buran’s application would not succeed. 

Trial on Buran’s application was set for August 10, 1999, and 
Seimer requested that Pullen reschedule the hearing because the 
minor child would be with Buran for summer visitation. Pullen 
agreed to seek a continuance. 

On June 29, 1999, Seimer left a message on Pullen’s answer- 
ing machine asking Pullen to call him. Pullen did not return the 
call. On July 6, Seimer telephoned Pullen to ask about the case 
and whether the hearing date had been continued. Pullen told 
Seimer the motion for continuance was being prepared and there 
was nothing to worry about. On July 23, 24, and 26, Seimer left 
messages on Pullen’s answering machine, asking Pullen to call 
him. Pullen returned Seimer’s telephone calls on July 26 by 
leaving a message on Seimer’s answering machine. 

On July 26, 1999, Seimer’s wife, Julie Seimer, returned 
Pullen’s call. During his conversation with Julie Seimer, Pullen 
stated that the motion to continue the hearing had been filed and 
that the motion had been granted. Pullen advised Julie Seimer 
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that no new hearing date had been set because an appointment 
with a child custody officer would need to be scheduled. 

At the time Pullen represented to Julie Seimer that the August 
10, 1999, hearing had been continued, he knew that representa- 
tion was not a true statement. Pullen did not file a motion for 
continuance and request for the appointment of a child custody 
officer until August 9. Pullen telephoned Buran’s attorney 
regarding the requested continuance. Buran’s attorney would 
not agree to the continuance unless Seimer agreed to a tempo- 
rary change of custody. Without contacting Seimer, Pullen 
agreed to the temporary change of custody. 

On August 10, 1999, Pullen participated telephonically in a 
hearing on the application to modify custody and stipulated to 
the temporary change of custody of the minor child, to the sus- 
pension of Buran’s child support obligation, and to the continu- 
ance of the hearing on the application to modify until December 
23. At the time Pullen entered into the stipulation, he had not 
discussed the matter with Seimer and Seimer had not agreed to 
the temporary change of custody. 

On August 10, 1999, Seimer contacted the district court 
clerk’s office to verify that the hearing on Buran’s application to 
modify custody had been continued. The clerk’s office informed 
Seimer the hearing had been continued until December 23 but 
that Pullen had agreed that temporary custody of the minor child 
be granted to Buran. Thereafter, Seimer made repeated attempts 
to contact Pullen, which attempts were unsuccessful because 
Pullen had disconnected his answering machine. 

Later on August 10, 1999, Seimer contacted another attorney, 
Daniel P. Bracht, to see if Bracht could determine what had hap- 
pened at the hearing. Bracht made repeated attempts to locate 
Pullen and left several messages at Pullen’s public defender’s 
office, but Pullen did not return Bracht’s calls. 

Thereafter, Pullen failed to deliver to Seimer the contents of 
the file maintained by Pullen on the change of custody litigation 
or to return Seimer’s $500 retainer, despite repeated requests. 
Pullen did not, however, negotiate Seimer’s check. 


COUNT II 
As charged in count II and as established by the referee’s 
report, on or about February 24, 1998, Deb Kottwitz, on behalf 
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of her daughter, Lori Kottwitz, hired Pullen for the purpose of 
representing Lori Kottwitz in a divorce proceeding and to han- 
dle a name change and guardianship matter involving a minor 
child of Lori Kottwitz. Deb Kottwitz paid Pullen a total of 
$1,625 in advance fees for these matters. 

The divorce was completed in October 1998, at which time 
Pullen prepared a billing statement for Lori Kottwitz in which 
he charged her $400 for her divorce and debited the same from 
his trust account. Deb Kottwitz repeatedly attempted to contact 
Pullen regarding the name change and guardianship matters, but 
Pullen did not return her telephone calls. Pullen took no action 
to complete the name change or guardianship matters for over 
18 months. 

Upon receipt of a letter from the office of the Counsel for 
Discipline regarding a complaint filed by Deb Kottwitz, Pullen 
sent Deb Kottwitz his trust account check dated September 17, 
1999, in the amount of $1,153.68. Pullen failed to respond to the 
Counsel for Discipline’s requests for information regarding Deb 
Kottwitz’ payments or his trust account. A review of Pullen’s 
trust account records produced in response to a subpoena sent to 
Pullen’s bank shows that Pullen was out of trust with regard to 
Deb Kottwitz’ funds from April 1 to September 20, on which 
date Pullen deposited $400 in his trust account to cover his 
September 17 check to Deb Kottwitz. Deb Kottwitz has been 
made whole. 


DISCIPLINE 

[2,3] As noted above, Pullen stipulated to the allegations of 
the formal charges and did not take exception to the findings in 
the report of the referee. We, therefore, conclude that the find- 
ings in the report of the referee are final and conclusive. See rule 
10(L). Accordingly, the sole issue in this case is what the appro- 
priate sanction should be. To determine whether and to what 
extent discipline should be imposed in an attorney discipline 
proceeding, we consider the following factors: (1) the nature of 
the offense, (2) the need for deterring others, (3) the mainte- 
nance and reputation of the bar as a whole, (4) the protection of 
the public, (5) the attitude of the respondent generally, and (6) 
the respondent’s present or future fitness to continue in the prac- 
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tice of law. State ex rel. NSBA v. Johnson, 256 Neb. 495, 590 
N.W.2d 849 (1999); State ex rel. NSBA v. Schleich, 254 Neb. 
872, 580 N.W.2d 108 (1998). Each case must be evaluated indi- 
vidually in light of its particular facts and circumstances. /d. For 
the purpose of determining the proper discipline, we consider 
Pullen’s actions in the underlying events of the case and 
throughout the disciplinary proceeding. See, State ex rel. NSBA 
v. Johnson, supra; State ex rel. NSBA v. Schmeling, 247 Neb. 
735, 529 N.W.2d 799 (1995). 

[4] Pullen has readily admitted his misconduct and acknowl- 
edged responsibility for his actions. He has also acknowledged 
that his violations have harmed the public. These actions 

[reflect] positively upon his attitude and character and 

[are] factor[s] which we consider in determining the appro- 

priate discipline, bearing in mind that the purpose of a dis- 

ciplinary proceeding against an attorney is not so much to 

punish the attorney as it is to determine whether in the pub- 

lic interest an attorney should be permitted to practice. 
See State ex rel. NSBA v. Aupperle, 256 Neb. 953, 963, 594 
N.W.2d 602, 608 (1999). See, also, State ex rel. NSBA v. 
Barnett, 248 Neb. 601, 537 N.W.2d 633 (1995). 

Pullen has also admitted his addiction to alcohol and believes 
that alcoholism is the primary cause for his misconduct in vio- 
lation of the attorney disciplinary rules and his oath of office as 
an attorney. The record reflects that Pullen has satisfactorily 
completed a 30-day treatment program for alcoholism and that 
Pullen has remained sober since completing the treatment 
program. 

[5,6] Mitigating circumstances shown in the record are con- 
sidered in determining the appropriate discipline imposed on an 
attorney for violating the Code of Professional Responsibility. 
State ex rel. NSBA v. Aupperle, supra; State ex rel. NSBA v. 
Gleason, 248 Neb. 1003, 540 N.W.2d 359 (1995). We have rec- 
ognized that while substance abuse in no way justifies or 
excuses attorney misconduct, the facts that an attorney has 
acknowledged the condition, voluntarily sought treatment, and 
terminated use of the substance may under some circumstances 
be considered as mitigating factors in a disciplinary proceeding. 
State ex rel. NSBA v. Aupperle, supra; State ex rel. NSBA v. 
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Miller, 225 Neb. 261, 404 N.W.2d 40 (1987). Whether such fac- 
tors warrant the mitigation of discipline in any particular case 
depends upon the particular facts and circumstances of the attor- 
ney’s misconduct. State ex rel. NSBA v. Aupperle, supra; State ex 
rel. NSBA v. Woodard, 249 Neb. 40, 541 N.W.2d 53 (1995). 

[7] The propriety of a sanction must be considered with ref- 
erence to the sanctions imposed by this court in prior cases pre- 
senting similar circumstances. See State ex rel. NSBA v. Freese, 
259 Neb. 530, 611 N.W.2d 80 (2000). In State ex rel. NSBA v. 
Aupperle, supra, six disciplinary counts were filed against the 
attorney, each of which alleged that he had neglected his clients’ 
cases. In the first count, it was also alleged that Aupperle had 
lied to his client about filing suit, when in fact no suit had been 
filed. Aupperle cooperated with the Counsel for Discipline and 
admitted the allegations against him. He raised his alcoholism as 
a mitigating factor and showed evidence that he was addressing 
his alcohol addiction. This court indefinitely suspended 
Aupperle’s license to practice law for a minimum of 2 years and 
provided that he could regain his license upon showing his 
future fitness to practice law. 

The referee in the instant case has recommended that Pullen 
receive a sanction similar to that imposed in the Aupperle case. 
In the motion for judgment, the Assistant Counsel for Discipline 
agrees that such a sanction would be appropriate in this case. 

Pullen’s offenses as described above are serious violations of 
the Code of Professional Responsibility. Pullen’s acts of mis- 
conduct have harmed both his clients and the reputation of the 
bar as a whole. We note, however, that all of the disciplinary vio- 
lations which we consider in this case occurred during a period 
of approximately 1 year, and Pullen had no prior history of dis- 
ciplinary violations. Pullen appears to have made sincere and 
productive efforts to confront his alcoholism and to obtain the 
necessary professional treatment. We agree with the recommen- 
dations of the referee and the Assistant Counsel for Discipline 
that a sanction similar to that imposed in State ex rel. NSBA y. 
Aupperle, 256 Neb. 953, 594 N.W.2d 602 (1999), is appropriate 
in the instant matter. 

Accordingly, we hereby suspend Pullen from the practice of 
law in the State of Nebraska for an indefinite period effective 
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upon the filing of this opinion, with no possibility of reinstate- 
ment prior to 18 months from the date of the filing of this opin- 
ion. Upon application for reinstatement, Pullen shall have the 
burden of proving that he has not practiced law during the 
period of suspension and that he has met the requirements of 
Neb. Ct. R. of Discipline 16 (rev. 1996). In addition, reinstate- 
ment shall be conditioned upon (1) the payment of all costs of 
this action, which are hereby taxed to Pullen; (2) Pullen’s com- 
pliance with the terms of his May 26, 2000, contract with the 
NLAP’s monitoring program; (3) a showing by independent 
third-party proof that Pullen has continued active participation 
in a recovery program and has maintained abstinence from the 
use of alcohol during the period of suspension; and (4) the sub- 
mission by Pullen and approval by this court of a probation plan, 
to be in effect for a period of 2 years following reinstatement, 
whereby Pullen’s recovery program and his compliance with the 
Code of Professional Responsibility would be monitored by the 
NLAP and the Counsel for Discipline. Failure to comply with 
the terms of the probation plan would constitute grounds for fur- 
ther disciplinary action. See State ex rel. NSBA v. Barnett, 248 
Neb. 601, 537 N.W.2d 633 (1995). 


CONCLUSION 
The referee’s report was filed on June 2, 2000, and no excep- 
tions were taken thereto. The relator filed a motion for judgment 
pursuant to rule 10(L). The motion is granted, and Pullen is sus- 
pended from the practice of law in the State of Nebraska in 
accordance with the conditions outlined in this opinion. 
JUDGMENT OF SUSPENSION. 
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IN RE EsTATE OF Dorotny B. KITE, DECEASED. 
COUNTY OF LANCASTER, NEBRASKA, APPELLANT, V. 
UNION BANK AND TRUST COMPANY, PERSONAL REPRESENTATIVE 
OF THE EsTATE OF Dorotuy B. KITE, 

DECEASED, ET AL., APPELLEES. 

615 N.W.2d 481 


Filed August 4, 2000. No. S-98-496. 


1. Decedents’ Estates: Taxation: Appeal and Error. The scope of review in an 
appeal of an inheritance tax determination is review for error appearing on the record. 

2. Decedents’ Estates: Parent and Child: Taxation: Appeal and Error. Factual find- 
ings necessary in determining if the requisite acknowledged parent-child relationship 
of Neb. Rev. Stat. § 77-2004 (Reissue 1996) exists should be reviewed for sufficient 
evidence and should not be disturbed on appeal unless clearly wrong. 

3. Decedents’ Estates: Taxation: Statutes: Proof. Statutes exempting property from 
inheritance tax should be strictly construed, and the burden is on the taxpayer to show 

‘that he or she clearly falls within the language of the statute. 

4. Decedents’ Estates: Parent and Child: Taxation: Words and Phrases. The lan- 
guage “acknowledged relationship of a parent,” as used in Neb. Rev. Stat. § 77-2004 
(Reissue 1996), extends beyond blood relatives to persons standing “in loco paren- 
tis” with the taxpayer. 

5. Decedents’ Estates: Parent and Child: Taxation: Domicile. Residency in the tes- 
tator’s home is not required to be a person to whom the testator for not less than 10 
years prior to death stood in the acknowledged relationship of a parent, pursuant to 
Neb. Rev. Stat. § 77-2004 (Reissue 1996). 

6. Decedents’ Estates: Parent and Child: Taxation. Although a natural parent-child 
relationship may exist elsewhere, if the parties regard each other in all of the usual 
incidents and relationships of family life as parent and child, the benefits of Neb. Rev. 
Stat. § 77-2004 (Reissue 1996) should flow. 

7. Parent and Child. A person may stand in loco parentis despite other sources of sup- 
port for the child. 

8. Decedents’ Estates: Taxation. The determination of the nature of the relationship 
between the testator and the taxpayer is not limited to an examination of the child- 
hood years of the taxpayer. 

9. Decedents’ Estates: Parent and Child: Taxation. The following factors serve as 
appropriate guideposts to the trial court in making a determination of an acknowl- 
edged relationship of a parent under Neb. Rev. Stat. § 77-2004 (Reissue 1996): (1) 
reception of the child into the home and treatment of the child as a member of the fam- 
ily, (2) assumption of the responsibility for support beyond occasional gifts and finan- 
cial aid, (3) exercise of parental authority and discipline, (4) relationship by blood or 
marriage, (5) advice and guidance to the child, (6) sharing of time and affection, and 
(7) existence of written documentation evincing the decedent’s intent to act as parent. 


Appeal from the County Court for Lancaster County: JOHN V. 
HENpRY, Judge. Affirmed. 
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Gary E. Lacey, Lancaster County Attorney, and Michael E. 
Thew for appellant. 


J.L. Spray and Jacqueline M. Schaneman, of Mattson, 
Ricketts, Davies, Stewart & Calkins, for appellees. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCorMACK, and 
MILLER-LERMAN, JJ. 


GERRARD, J. 
INTRODUCTION 

Upon her death, Dorothy B. Kite (the testator) devised a sub- 
stantial amount of her estate to her great-nephew, William R. 
Cordell, Jr. (Cordell), and Cordell’s wife, Connie Cordell 
(Connie). Cordell commenced this action in Lancaster County 
Court to determine the inheritance tax due on the devise to 
Cordell and Connie. Although the testator and Cordell were 
great-aunt and great-nephew, and therefore potentially subject to 
taxation in accordance with Neb. Rev. Stat. § 77-2005 (Reissue 
1996), Cordell sought to be taxed at the lower rate provided for 
in Neb. Rev. Stat. § 77-2004 (Reissue 1996), claiming that the 
testator for not less than 10 years before her death stood in an 
acknowledged relationship of a parent to Cordell. Finding that 
the evidence showed the necessary parental relationship existed 
between the testator and Cordell, the county court determined 
that both Cordell and Connie qualified for preferential tax treat- 
ment under § 77-2004. From this order, the County of Lancaster 
perfected the instant appeal. 


FACTS 

At trial, the evidence established the following: Cordell is the 
natural son of William R. Cordell, Sr., and his wife, Bobette 
Wendelin Cordell. Bobette Wendelin Cordell was the testator’s 
niece. William R. Cordell, Sr., was mentally and physically abu- 
sive toward his wife and his children. William R. Cordell, Sr., 
was also an adherent of Herbert W. Armstrong and his “World 
Wide Church of God.” This religious belief governed their 
household and prohibited the celebration of traditional Christian 
and secular holidays. From a young age, Cordell spent the holi- 
days with the testator and her husband, William Kite (collec- 
tively the Kites). The Kites had no children of their own. 
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Although Cordell lived with his parents in Kansas City dur- 
ing the school year, Cordell spent his childhood summers with 
the Kites in Lincoln. These visits began the summer after 
Cordell completed sixth grade and continued until his sopho- 
more year of college. During these summers, Cordell enjoyed 
recreational activities, but also assumed responsibilities in the 
Kites’ household, and was subject to discipline by the Kites. 
One of the summers during his high school years, the Kites 
enrolled Cordell in a military academy in Minnesota and paid 
for his tuition and expenses. 

Cordell attended a junior college for 2 years in Kansas City, 
residing with his natural parents, then moved to Lincoln to 
attend Nebraska Wesleyan University. While Cordell was at col- 
lege in Kansas City, the Kites did not pay for Cordell’s tuition, 
but subsequently paid for his tuition at Nebraska Wesleyan 
University. During his year at Nebraska Wesleyan University, 
Cordell lived in a basement apartment in the Kites’ house. There 
were five other apartments at this location. Cordell ate meals 
with the Kites and performed cleaning and other household 
tasks in exchange for free lodging and food. In addition, Cordell 
worked at several of the Kites’ businesses and was paid as a reg- 
ular employee. 

The relationship between the Kites and Cordell continued as 
he reached adulthood, whereas Cordell’s contact with his natu- 
ral parents became more sporadic. William Kite died in August 
1973, and Cordell did not inherit from his estate. As the testator 
aged, Cordell provided more advice and help to her on personal 
and financial matters. Cordell and Connie shared holidays with 
the testator, and the testator often introduced them to others as 
“the kids from Omaha” and “these are my kids from Omaha.” 
The testator took an interest in the Cordells’ children and treated 
them as her grandchildren. 

During 1980, Cordell suffered from marital, financial, and 
significant alcohol problems. The testator encouraged him to 
receive treatment and provided financial help. In 1982, the tes- 
tator gave Connie $10,000 for a downpayment on a house, but 
specifically provided that the house was to be titled in Connie’s 
name until Connie felt that Cordell had made positive changes 
in his life. 
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The testator granted Connie her power of attorney for health 
care decisions, with Cordell as the substitute or successor attor- 
ney in fact. During her last illness, the testator was in frequent 
contact with the Cordells. The testator died on May 31, 1996, 
and in her will, she devised the residuary of her estate to her 
revocable trust agreement. The trust agreement provided that 50 
percent of the residue of the trust estate be distributed to Cordell 
and Connie. 

Pursuant to Neb. Rev. Stat. § 77-2018.07 (Reissue 1996), 
Cordell paid a tentative tax in the amount of $23,880.22. Cordell 
then petitioned the Lancaster County Court for a final determi- 
nation of the tax due on his inheritance from the testator’s estate, 
claiming that he had overpaid in the amount of $17,868.84. 

Applying the factors delineated in In re Estate of Ackerman, 
250 Neb. 665, 550 N.W.2d 678 (1996), the county court found 
that the testator stood in the acknowledged relationship of a par- 
ent to Cordell for a period of at least 10 years prior to her death. 
Specifically, the county court found that (1) the testator received 
Cordell into her home and treated him as a member of her fam- 
ily; (2) the testator assumed financial responsibility for him 
beyond occasional gifts and financial aid; (3) the testator exer- 
cised parental authority and discipline over him; (4) the blood 
relationship of great-aunt and great-nephew “enhanced their 
parent-child relationship”; (5) the testator provided advice and 
guidance to Cordell as a parent would to a child; (6) prior to her 
death and especially during the last 20 years of her life, the tes- 
tator shared time and affection with Cordell and his family, 
including most holidays and vacations; (7) the testator’s trust 
agreement was “a writing evincing [her] intent to act as a par- 
ent” to Cordell; and (8) the testator acknowledged her parent- 
child relationship to Cordell through her words and deeds, espe- 
cially through statements made to her attorney. The county court 
found that § 77-2004 was the applicable statute with respect to 
Cordell and that Connie, as his spouse, qualified for the exemp- 
tion and tax treatment under § 77-2004. The county court, there- 
fore, ordered the treasurer of Lancaster County to refund the 
overpayment of $17,868.84 to the personal representative of the 
testator’s estate. The County of Lancaster (hereinafter the appel- 
lant) appeals the county court’s order, in accordance with Neb. 
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Rev. Stat. § 77-2023 (Reissue 1996), alleging that the court 
erred in applying § 77-2004, rather than § 77-2005. We moved 
this case to our docket pursuant to our authority to regulate the 
caseloads of the appellate courts of this state. Neb. Rev. Stat. 
§ 24-1106(3) (Reissue 1995). 


ASSIGNMENTS OF ERROR 

The appellant asserts that the county court erred in (1) failing 
to apply the provisions of § 77-2004 strictly, (2) finding that the 
testator received Cordell into her home and treated him as a 
member of her family, (3) finding that the testator assumed 
financial responsibility for Cordell beyond occasional gifts and 
financial aid, (4) finding that the testator exercised parental 
authority and discipline over Cordell, (5) finding that the blood 
relationship between the testator and Cordell “enhanced their 
parent-child relationship,” (6) finding that the testator’s 
amended and restated trust agreement constituted a writing 
evincing her intent to act as a parent to Cordell, (7) finding that 
the testator acknowledged a parent-child relationship between 
herself and Cordell by her words and deeds, and (8) finding that 
Cordell adduced sufficient evidence to sustain his burden of 
proving that the testator stood in the acknowledged relationship 
of a parent to him for purposes of § 77-2004. 


STANDARD OF REVIEW 
[1,2] The scope of review in an appeal of an inheritance tax . 
determination is review for error appearing on the record. See In 
re Estate of Ackerman, 250 Neb. 665, 550 N.W.2d 678 (1996). 
Factual findings necessary in determining if the requisite 
acknowledged parent-child relationship of § 77-2004 exists 
should be reviewed for sufficient evidence and should not be 
disturbed on appeal unless clearly wrong. Id. 


ANALYSIS 
Two statutes are relevant to this appeal. Section 77-2004 pro- 
vides, in pertinent part: 

In the case of . . . any person to whom the deceased for 
not less than ten years prior to death stood in the acknowl- 
edged relation of a parent, or the spouse or surviving 
spouse of any such persons, the rate of tax shall be one 


140 260 NEBRASKA REPORTS 


percent of the clear market value of the property in excess 
of ten thousand dollars received by each person. 
(Emphasis supplied.) 

In contrast, § 77-2005 provides: 

In the case of an uncle, aunt, niece, or nephew related to 
the deceased by blood or legal adoption, or other lineal 
deScendant of the same, or the spouse or surviving spouse 
of any of such persons, the rate of tax shall be six percent 
of the clear market value of the property received by each 
person in excess of two thousand dollars and not exceed- 
ing sixty thousand dollars; and on all the excess over sixty 
thousand dollars, the rate of tax shall be nine percent. 

(Emphasis supplied.) 

[3] The question we must answer in this appeal, keeping in 
mind that the trial judge observed and heard the witnesses and 
accepted one version of the facts rather than another, see Allied 
Mut. Ins. Co. v. Midplains Waste Mgmt., 259 Neb. 808, 612 
N.W.2d 488 (2000), is whether the county court erred in deter- 
mining that the testator, for not less than 10 years prior to her 
death, stood in the acknowledged relationship of a parent to 
Cordell. We do note that statutes exempting property from 
inheritance tax should be strictly construed, and the burden is on 
the taxpayer to show that he or she clearly falls within the lan- 
guage of the statute. In re Estate of Ackerman, supra. Hence, 
Cordell has the burden to show that his relationship with the tes- 
tator warrants application of § 77-2004. 

[4-8] In order to determine whether the evidence establishes 
such a parental relationship, it is necessary to analyze the scope 
of the statutory language, “acknowledged relation[ship] of a 
parent.” See § 77-2004. This language has been held to extend 
beyond blood relatives to persons standing “in loco parentis” 
with the taxpayer. In re Estate of Ackerman, 250 Neb. 665, 550 
N.W.2d 678 (1996), citing In re Estate of Dowell, 149 Neb. 599, 
31 N.W.2d 745 (1948). In addition, residency in the testator’s 
home is not required to be a person to whom the testator for not 
less than 10 years prior to death stood in the acknowledged rela- 
tionship of a parent, and, in fact, in Jn re Estate of Ackerman, we 
noted that an express requirement to this effect has been elimi- 
nated from the statute. We also noted that “ ‘although a natural 
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parent-child relationship may exist elsewhere, if the parties 
regard each other in all of the usual incidents and relationships 
of family life as parent and child, the benefits’ of the inheritance 
tax statute” should flow. Jd. at 672, 550 N.W.2d at 683, citing 
Estate of Larson, 106 Cal. App. 3d 560, 166 Cal. Rptr. 868 
(1980). In determining whether a person stands in loco parentis 
to another within the context of § 77-2004, we also stated that a 
person may stand in loco parentis despite other sources of sup- 
port for the child, and we noted that our determination of the 
nature of the relationship between the testator and the taxpayer 
is not limited to an examination of the childhood years of the 
taxpayer. In re Estate of Ackerman, supra. 

_ [9] After examining specific criteria that other jurisdictions 
utilized in determining when an “acknowledged relation[ship] 
of a parent” exists, and considering Jn re Estate of Quinn, | Neb. 
App. 1025, 510 N.W.2d 488 (1993), we opined in Jn re Estate of 
Ackerman, 250 Neb. at 673-74, 550 N.W.2d at 684: 

The trial court should consider all pertinent factors in 
arriving at [the determination that an “acknowledged rela- 
tionship of a parent” exists]. Any list of suggested criteria 
is not meant to be exhaustive, nor will every factor neces- 
sarily be present in each case; however, we conclude that 
the following factors serve as appropriate guideposts to the 
trial court in making a determination of an acknowledged 
relation[ship] of a parent under § 77-2004: (1) reception of 
the child into the home and treatment of the child as a 
member of the family, (2) assumption of the responsibility 
for support beyond occasional gifts and financial aid, (3) 
exercise of parental authority and discipline, (4) relation- 
ship by blood or marriage, (5) advice and guidance to the 
child, (6) sharing of time and affection, and (7) existence 
of written documentation evincing the decedent’s intent to 
act as parent. 

Applying the criteria set forth in Jn re Estate of Ackerman 
(Ackerman factors) to the instant case, we conclude, for the rea- 
sons that follow, that the county court did not err in applying 
§ 77-2004. There is sufficient evidence in the record to support 
the findings that the testator stood in an acknowledged relation- 
ship of a parent to Cordell for not less than 10 years prior to her 
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death. In our analysis, it is important to note that each Ackerman 
factor is not required to be present in order to find the requisite 
parental relationship, nor is it necessary that the appellate court 
would make the same factual determination for each Ackerman 
factor, see In re Estate of Ackerman, supra; rather, our review is 
for error appearing on the record, considering all of the circum- 
stances of a particular case. 

With that background, we turn our attention to the circum- 
stances of the instant case, utilizing the applicable Ackerman 
factors as guideposts in our review. First, while it is true that 
Cordell did not reside at the Kites’ home on a full-time basis, the 
testimony of Cordell and witnesses on his behalf clearly estab- 
lishes that he was treated as a member of the Kites’ family. Since 
childhood, Cordell spent most holidays and vacations with the 
Kites. He lived with the Kites for 1 year while attending 
Nebraska Wesleyan University, frequently sharing meals with 
them. The Kites treated Cordell as a member of the family, 
teaching him recreational activities, while also imposing respon- 
sibilities and discipline upon him. Both Cordell and the testa- 
tor’s attorney testified that the testator referred to Cordell and 
Connie as “my kids.” 

The appellant points to the temporary nature of Cordell’s 
stays with the Kites and also notes that Cordell did not sever his 
ties with his natural parents. Although true, the evidence shows 
that the relationship between the Kites and Cordell grew as 
Cordell reached adulthood, whereas Cordell has had only spo- 
radic contact with his natural parents during his adulthood. 
Moreover, Cordell’s stays with the Kites could not fairly be 
deemed temporary in nature. In addition to the year that Cordell 
lived with the Kites while he attended Nebraska Wesleyan 
University, Cordell spent extended periods of time with the 
Kites, and the evidence reveals that he spent most of his holi- 
days and vacations with them. 

In In re Estate of Ackerman, 250 Neb. 665, 550 N.W.2d 678 
(1996), for example, the claimant had not formally resided with 
the testator, but had spent many holidays and vacations with the 
testator’s family. Despite this lack of formal residency, we con- 
cluded that the claimant had been received into the home, not- 
ing that the claimant “spent the vast majority of her time with 
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the Ackermans and was given responsibility and advice as 
would have been given a member of the family.” Jd. at 674, 550 
N.W.2d at 684. Based on the testimony in the instant case, it is 
clear that Cordell was welcomed into the Kites’ home both as a 
child and as an adult and that the Kites treated him as a member 
of their family in virtually the same way that the claimant was 
welcomed into the Ackerman home. See id. 

Second, the record establishes that the Kites assumed respon- 
sibility for Cordell’s support beyond occasional gifts and finan- 
cial aid. The testimony at trial revealed that the Kites paid for 
Cordell’s tuition at the military academy, as a youth, and also his 
tuition at Nebraska Wesleyan University, as a young man. While 
attending Nebraska Wesleyan University, Cordell lived with the 
Kites. The appellant argues that this situation equates to a quid 
pro quo relationship because Cordell was required to perform 
some household tasks in exchange for free lodging and meals. 
Cordell’s chores included lawn mowing, gutter cleaning, leaf 
raking, and painting, and at the Kites’ businesses, he was the 
groundskeeper. The same “quid pro quo” argument was made in 
In re Estate of Ackerman, 250 Neb. at 675, 550 N.W.2d at 685, 
and we rejected it under similar facts, stating: 

(A]lthough [the claimant] worked in the Ackermans’ shops 
and at their home on a regular basis, there was no express 
or written agreement of support in exchange for services, 
and the funds and amenities provided to [the claimant] by 
the Ackermans would seem to far exceed what she would 
have made as a “salary” for such work. Therefore, the dis- 
trict court was correct in its determination that the county 
court erred when it concluded that the relationship between 
Rollo Ackerman and [the claimant] amounted to nothing 
more than a “quid pro quo” relationship. 
Suffice it to say, in the instant case, that the tuition at the mili- 
tary academy and at Nebraska Wesleyan University far exceeded 
any quid pro quo that may have existed for Cordell’s free lodg- 
ing and meals for 1 year. In addition, in 1982, the testator gave 
Connie $10,000 for a downpayment on a house, subject only to 
the provision that the house be titled in Connie’s name until | 
Connie felt that Cordell had made positive changes in his recov- 
ery from alcoholism at that time in his life. Thus, sufficient evi- 
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dence supported the county court’s determination that the testa- 
tor assumed responsibility for Cordell’s support beyond occa- 
sional gifts and financial aid. ; 

It is further evident from the record that the Kites exercised 
parental authority and discipline over Cordell, and provided 
advice and guidance to Cordell at crucial times in his life. When 
appropriate in his childhood, the Kites grounded and otherwise 
disciplined Cordell. During adolescence, when Cordell was 
struggling in school, the testator decided that he needed to spend 
a summer at the military academy. The Kites took away privi- 
leges when Cordell misbehaved. 

The appellant attempts to distinguish Jn re Estate of 
Ackerman, 250 Neb. 665, 550 N.W.2d 678 (1996), from the case 
at bar because in that case, the testimony established that the tes- 
tator insisted on meeting the claimant’s boyfriends, monitored 
her hours, and generally told her what she could and could not 
do. Although the record in this case does not reveal that the 
Kites set a curfew or insisted on meeting Cordell’s friends, there 
is ample evidence that during his childhood summers, they told 
him what he could do or not do by taking away privileges and 
otherwise disciplining him. As in In re Estate of Ackerman, we 
focus on whether a parental type of discipline existed, not on 
varying levels of discipline that a parent may be expected to 
exercise. 

The appellant does not adamantly dispute the fact that the tes- 
tator provided advice and guidance to Cordell, but asserts that 
“neither the type nor the extent of such advice and guidance is 
necessarily exclusive to [a] parent-child relationship.” Brief for 
appellant at 23. The appellant’s argument in this regard is unper- 
suasive. The testator provided crucial advice and guidance to 
both Cordell and Connie at the most difficult points of their 
lives. When the Cordells were experiencing marital problems, 
and Cordell was experiencing alcohol problems, the testator 
provided tough but loving advice to Cordell and needed finan- 
cial support to both Cordell and Connie. 

The appellant makes the same type of exclusivity argument 
with reference to the factor of sharing time and affection, and 
we similarly reject it. The record is replete with evidence that 
Cordell spent significant amounts of time with the testator, 
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including childhood summers, holidays, vacations, living in her 
house while attending Nebraska Wesleyan University, and sig- 
nificantly caring for her during the last 20 years of her life. We 
cannot conclude that the county court was clearly wrong in find- 
ing that Cordell and the testator shared substantial time and 
affection. 

The remaining factors in determining a relationship by blood 
or marriage and the existence of written documentation evincing 
the testator’s intent to act as a parent are not significant in our 
review of this case. As previously noted, the testator and Cordell 
were great-aunt and great-nephew, respectively..The appellant 
asserts that the existence of this blood relationship is inimical to 
Cordell’s assertion that the testator stood in the acknowledged 
relationship of a parent to him. While we have, in fact, deter- 
mined in other cases regarding the application of § 77-2004 that 
blood relatives could stand in an acknowledged parent-child 
relationship, see In re Estate of Stanton, 245 Neb. 942, 516 
N.W.2d 586 (1994) (great-uncle and great-nephew), and Jn re 
Estate of Dowell, 149 Neb. 599, 31 N.W.2d 745 (1948) (aunt 
and niece), the relationship by blood or marriage is simply not a 
substantial factor one way or the other under the circumstances 
of this case. Likewise, there is no written documentation 
expressly referring to Cordell ‘‘as a son” or “like a son” of the 
testator, although such an explicit reference is not required. 
Nonetheless, we do not agree with the county court’s finding 
that the trust agreement, with its substantial devise to Cordell 
and Connie, necessarily evinces a parental relationship. We do 
not find this factor to be present one way or the other in this 
case. 

The appellant finally assigns as error the county court’s find- 
ing that the testator acknowledged a parent-child relationship 
between herself and Cordell by her words and deeds and its 
finding that Cordell adduced sufficient evidence to sustain his 
burden of proving that the testator stood in the acknowledged 
relationship of a parent to him for purposes of § 77-2004. We do 
not agree. There is ample evidence in the record that the testator 
often acknowledged this relationship. Both Cordell and the tes- 
tator’s attorney testified that she frequently referred to Cordell 
and Connie as “my kids from Omaha.” After considering all of 
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the circumstances in the instant case, including the applicable 
Ackerman factors, we conclude that the county court did not err 
in determining that Cordell had met his burden of proof and in 
applying § 77-2004 in the instant case. 


CONCLUSION 
Having considered all of the appellant’s assignments of error 


and finding them to be without merit, we affirm the judgment of 
the county court. 


AFFIRMED. 
Henpry, C.J., not participating. 
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Divorce: Appeal and Error. In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether there has been an abuse 
of discretion by the trial judge. 

Judgments: Evidence: Appeal and Error. In a review de novo on the record, an 
appellate court reappraises the evidence as presented by the record and reaches its 
own independent conclusions with respect to the matters at issue. 

Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrain from 
acting, but the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dispo- 
sition through the judicial system. 

Divorce: Courts: Jurisdiction: Parent and Child: Visitation. A district court in a 
dissolution action, acting pursuant to Neb. Rev. Stat. § 42-364 (Reissue 1998), has 
jurisdiction to grant rights of visitation to an ex-stepparent when that ex-stepparent 
establishes that during the marriage, he or she acted as a parent to the stepchild. 
Parent and Child: Child Support. In the absence of a statute, the common law does 
not impose a liability for support upon stepparents except in some instances where the 
stepparent voluntarily takes the stepchild into his or her family and assumes, in loco 
parentis, the obligations incident to a parental relationship. 

Parent and Child: Minors. In circumstances where a minor child is living with, and 
being supported by, both of his or her natural parents, the statutory responsibility for 
the child’s support is solely that of the natural parents. Neb. Rev. Stat. § 42-364(6) 
(Reissue 1998). : 
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7. Divorce: Minors: Stipulations. Parties in a proceeding to dissolve a marriage cannot 
control the disposition of matters pertaining to minor children by agreement. 

8. Parent and Child: Words and Phrases. A person standing in loco parentis to a child 
is one who has put himself or herself in the situation of a lawful parent by assuming 
the obligations incident to the parental relationship, without going through the for- 
malities necessary to a legal adoption, and the rights, duties, and liabilities of such 
person are the same as those of the lawful parent. 

9. __:___. The term “in loco parentis” refers to a person who has fully put himself or 
herself in the situation of a lawful parent by assuming all the obligations incident to 
the parental relationship and who actually discharges those obligations. 

10. Parent and Child: Intent. The assumption of the parental relationship is largely a 
question of intention which should not lightly or hastily be inferred. 

11. Parent and.Child. The parental relationship should be found to exist only if the facts 
and circumstances show that the stepparent means to take the place of the lawful 
father or mother not only in providing support but also with reference to the natural 
parent’s office of educating and instructing and caring for the general welfare of the 
child. 

12. Divorce: Parent and Child: Child Support. Absent exceptional circumstances that 
invoke equitable principles, an ex-stepparent generally does not have a duty to sup- 
port an ex-stepchild after the termination of the marriage to the child’s biological 
parent. 


Appeal from the District Court for Buffalo County: JoHn P. 
ICENOGLE, Judge. Affirmed in part, and in part vacated. 


Vikki S. Stamm and Kent A. Schroeder, of Ross, Schroeder & 
Romatzke, for appellant. 


Marsha E. Fangmeyer, of Knapp, Fangmeyer, Aschwege, 
Besse & Marsh, P.C., for appellee. 


HENpRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

This case involves an appeal and cross-appeal from a decree 
of the district court dissolving the marriage of Debra Sue 
Weinand and Mark Christopher Weinand. In the dissolution 
decree, the district court concluded that it was in the best inter- 
ests of Nicole Marie Weinand, a child born to Debra during the 
marriage, for Mark to maintain a relationship with Nicole. As 
part of its decree, the district court found that Mark was entitled 
to rights of reasonable visitation with Nicole, and the district 
court also ordered Mark to pay child support, notwithstanding a 
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judicial determination that Mark was not Nicole’s biological 
father. Mark timely appealed. The primary question presented is 
whether an ex-stepparent who is awarded rights of reasonable 
visitation in a divorce decree must pay child support as a conse- 
quence of such an award. For the reasons that follow, we con- 
clude that the district court erred in ordering Mark to pay child 
support on behalf of Nicole and, therefore, vacate the court’s 
decree in that respect. 


FACTUAL BACKGROUND 

Mark and Debra were married on December 9, 1990, and 
Debra gave birth to Nicole on July 19, 1995. Nicole lived with 
Mark and Debra until the parties separated in February 1997. 
During the time in which Mark, Debra, and Nicole lived in the 
same household, Mark treated Nicole as his own daughter and 
assumed the role of her father. Shortly after Mark and Debra 
separated, Bradley Alan Sinsel began to live with Debra and 
Nicole, and Sinsel has since become a father figure who con- 
tributes toward the support of Nicole. Household expenses are 
equally divided between Debra and Sinsel, except Sinsel does 
not contribute to day-care and medical expenses for Nicole. 

On May 25, 1997, Debra filed a petition for dissolution of mar- 
riage in the district court for Buffalo County, in which she 
requested the court to grant her custody of Nicole and an award 
of permanent child support. While the dissolution matter between 
Mark and Debra was pending, the Buffalo County Attorney filed 
a paternity action against Sinsel, alleging that Sinsel was Nicole’s 
biological father. Sinsel thereafter filed a petition in intervention 
in the dissolution proceeding, acknowledging that he was 
Nicole’s biological father; Sinsel also filed a reply in the paternity 
action admitting the same, and subsequent genetic testing con- 
firmed his acknowledgment. Throughout the divorce proceedings, 
both parties have continually acknowledged that Mark is not 
Nicole’s natural father. The district court determined that Sinsel 
was Nicole’s biological father and found that because he currently 
lives with and provides direct support for Nicole, no order of child 
support as to Sinse] was necessary or appropriate at that time. 

Notwithstanding the separation from Debra and pending 
divorce action, Mark has maintained his relationship with 
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Nicole through visits on Tuesday and Thursday afternoons and 
on every other Sunday. Debra testified that she encouraged such 
visits because of the psychological bond between Nicole and 
Mark and that, in her opinion, the continued relationship was in 
Nicole’s best interests. Since his separation from Debra, Mark 
had also voluntarily provided financial support for Nicole in the 
amount of approximately $300 per month. 

Prior to trial, Mark and Debra signed a “Marital Settlement 
Agreement,” in which the parties reached an amicable agree- 
ment as to the division of property. The district court subse- 
quently approved this agreement as to the division of property as 
part of its decree of dissolution. The parties also agreed, as part 
of the “Marital Settlement Agreement,” that Mark would pay 
child support to Debra in an amount fixed by the district court 
and that Mark stands in loco parentis to Nicole. The district 
court did not mention these provisions of the marital settlement 
agreement in its decree of dissolution, but, rather, made its own 
findings that it was in Nicole’s best interests to continue her 
relationship with Mark and that Mark should be granted reason- 
able rights of visitation. The dissolution decree further provided 
that “because of his continuing relationship with [Nicole],” 
Mark should be required to pay some amount of child support. 

Applying the Nebraska Child Support Guidelines, the district 
court determined the amount of child support by Mark to be 
$189.38 per month, which was adjusted to $133 per month. In 
reaching this monthly support amount, the district court consid- 
ered the amount of child support that Sinsel, as Nicole’s natural 
father, would be required to pay were he and Debra to separate. 
This amount was then added to Debra’s monthly income as non- 
taxable income, after which Mark’s obligation was determined. 
Mark thereafter filed a motion for a new trial, asserting that the 
district court erred when it ordered him to pay child support or, 
in the alternative, in its calculation of the amount of support 
ordered. Debra also filed a motion for new trial, alleging that the 
amount of support ordered was inadequate. Both parties’ 
motions for a new trial were overruled. Mark timely appealed, 
and Debra cross-appealed. We moved this appeal to our docket 
pursuant to our authority to regulate the caseloads of the appel- 
late courts. See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 
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ASSIGNMENTS OF ERROR 

Mark alleges, summarized and restated, that the district court 
erred in (1) requiring him to pay child support in order to main- 
tain a relationship with Nicole, (2) calculating the amount of 
child support owed by Mark if the award of child support was 
proper, (3) denying his motion for a new trial, and (4) failing to 
order Nicole’s biological father to pay child support. 

In her cross-appeal, Debra’s sole assignment of error is that 
the district court incorrectly calculated the amount of child sup- 
port due from Mark. 


STANDARD OF REVIEW 

[1-3] In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge. Heald v. 
Heald, 259 Neb. 604, 611 N.W.2d 598 (2000); Meints v. Meints, 
258 Neb. 1017, 608 N.W.2d 564 (2000). In a review de novo on 
the record, an appellate court reappraises the evidence as pre- 
sented by the record and reaches its own independent conclu- 
sions with respect to the matters at issue. Heald v. Heald, supra. 
A judicial abuse of discretion exists when a judge, within the 
effective limits of authorized judicial power, elects to act or 
refrain from acting, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substan- 
tial right or a just result in matters submitted for disposition 
through the judicial system. /d. 


ANALYSIS 


EX-STEPPARENT: CHILD SUPPORT 

Mark initially contends that the district court erred in order- 
ing him to pay child support as a consequence of the grant of 
visitation rights. In the instant case, it has been judicially deter- 
mined that Mark is not Nicole’s biological father; thus, Mark’s 
divorce from Debra makes him the ex-stepfather of Nicole. The 
question presented in this appeal is whether the district court 
erred in ordering an ex-stepfather to pay child support for his 
former stepdaughter, when that child is now living with, and 
being supported by, both her natural mother and the man judi- 
cially determined to be her natural father. 
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[4] We have previously decided that a district court in a dis- 
solution action, acting pursuant to Neb. Rev. Stat. § 42-364 
(Reissue 1998), has jurisdiction to grant rights of visitation to an 
ex-stepparent when that ex-stepparent establishes that during 
the marriage, he or she acted as a parent to the stepchild. 
Hickenbottom v. Hickenbottom, 239 Neb. 579, 477 N.W.2d 8 
(1991). It is undisputed that Mark acted as a parent to Nicole 
during his marriage to Debra and is, therefore, entitled to seek 
visitation. No party has claimed that the district court erred in 
granting Mark reasonable rights to visit Nicole. This appeal, 
however, presents the next question in the analysis: Must an ex- 
stepparent who is awarded rights of: reasonable visitation in a 
divorce decree pay child support as a consequence of such an 
award? 


STATUTORY PROVISIONS 

[5] In the absence of a statute, it is clear that the common law 
does not impose a liability for support upon stepparents except 
in some instances where the stepparent voluntarily takes the 
stepchild into his or her family and assumes, in loco parentis, 
the obligations incident to a parental relationship. 1 Homer H. 
Clark, Jr., The Law of Domestic Relations in the United States 
§ 7.2 (2d ed. 1987). Our analysis therefore begins with an exam- 
ination of the applicable Nebraska statutes. Section 42-364 pro- 
vides, in relevant part: 

(1) When dissolution of a marriage or legal separation is 
decreed, the court may include a parenting plan developed 
under the Parenting Act, if a parenting plan has been so 
developed, and such orders in relation to any minor child 
and the child’s maintenance as are justified... . 


(6) In determining the amount of child support to be 
paid by a parent, the court shall consider the earning 
capacity of each parent and the guidelines provided by the 
Supreme Court . . . for the establishment of child support 
obligations. 

(Emphasis supplied.) 
The Nebraska divorce statutes do not impose a duty upon any 
individual other than a parent to pay for the support of minor 
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children. Although the term “parent,” as used in § 42-364(6), is 
not specifically defined in the statutes, no issue is presented 
regarding the identification of Nicole’s natural parents in the 
present case. Sinsel has acknowledged paternity of Nicole, and 
shortly after Mark and Debra separated, Sinsel began to live 
with Debra and Nicole, assuming and performing the duties of a 
natural parent. Moreover, the district court determined in these 
proceedings that Sinsel was Nicole’s biological father, and the 
court entered no formal order of support with respect to Sinsel 
because the court found that he currently lives with and provides 
direct support for Nicole. The statutory duty to support Nicole is 
placed squarely upon her natural parents, i.e., Sinsel and Debra. 

[6] We, therefore, hold that in circumstances where a minor 
child is living with, and being supported by, both of his or her 
natural parents, the statutory responsibility for the child’s sup- 
port is solely that of the natural parents. § 42-364(6). Based on 
the language of § 42-364(6) and the determination by the district 
court that Nicole is living with, and being supported by, both of 
her natural parents, we conclude that Mark, as an ex-stepfather, 
can no longer be statutorily obligated for the support of his ex- 
stepdaughter, Nicole. 


In Loco PARENTIS 

[7] Notwithstanding the language of § 42-364(6), Debra 
asserts that Mark should be obligated to pay child support 
because he stands in loco parentis to Nicole. We first note that 
the district court properly disregarded Debra and Mark’s stipu- 
lation that Mark stands in loco parentis to Nicole because par- 
ties in a proceeding to dissolve a marriage cannot control the 
disposition of matters pertaining to minor children by agree- 
ment. See Hickenbottom v. Hickenbottom, 239 Neb. 579, 477 
N.W.2d 8 (1991). Debra nonetheless claims that Mark currently 
stands in loco parentis in light of the fact that Mark acted as 
Nicole’s parent and provided support for her during his marriage 
to Debra and has since sought and obtained the right to maintain 
his relationship with Nicole through reasonable rights of 
visitation. 

[8] Debra’s argument is without merit. We have stated that a 
person standing in loco parentis to a child is one who has put 
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himself or herself in the situation of a lawful parent by assum- 
ing the obligations incident to the parental relationship, without 
going through the formalities necessary to a legal adoption, and 
the rights, duties, and liabilities of such person are the same as 
those of the lawful parent. Id. The Parenting Act, Neb. Rev. Stat. 
§ 43-2901 et seq. (Reissue 1993, Cum. Supp. 1996 & Supp. 
1997), enacted in 1993, certainly provides guidance regarding 
the rights, duties, and liabilities that the Legislature considers 
important in parental functioning. Section 43-2903 states, in 
pertinent part: 
For purposes of the Parenting Act: 


(2) Parenting functions shall mean those aspects of the 
parent-child relationship in which the parent makes funda- 
mental decisions and performs fundamental functions nec- 
essary for the care and development of the minor child. 
Parenting functions shall include, but not be limited to: 

(a) Maintaining a loving, stable, consistent, and nurtur- 
ing relationship with the minor child; 

(b) Attending to the ongoing needs of the minor child, 
including feeding, clothing, physical care and grooming, 
supervision, and engaging in other activities appropriate to 
the healthy development of the minor child within the 
social and economic circumstances of the family; 

(c) Attending to adequate education for the minor child, 
including remedial or other special education essential to 
the best interests of the minor child; 

(d) Assisting the minor child in maintaining a positive 
relationship with both parents and other family members; 

(e) Assisting the minor child in developing and main- 
taining appropriate interpersonal relationships; and 

(f) Exercising appropriate support for social, academic, 
athletic, or other special interests and abilities of the minor 
child within the social and economic circumstances of the 
family. 

[9-11] The term “in loco parentis” refers to a person who has 
fully put himself or herself in the situation of a lawful parent by 
assuming all the obligations incident to the parental relationship 
and who actually discharges those obligations. McManus y. 
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Hinney, 35 Wis. 2d 433, 151 N.W.2d 44 (1967) (citing 
Rutkowski v. Wasko, 286 A.D. 327, 143 N.Y.S.2d 1 (1955)). The 
assumption of the parental relationship is largely a question of 
intention which should not lightly or hastily be inferred. Jd. The 
parental relationship should be found to exist only if the facts 
and circumstances show that the stepparent means to take the 
place of the lawful father or mother not only in providing sup- 
port but also with reference to the natural parent’s office of edu- 
cating and instructing and caring for the general welfare of the 
child. See id. 

In the instant case, the evidence reveals that Mark has not 
lived in the same household as Nicole and Debra since his sep- 
aration from Debra in February 1997. Shortly thereafter, Sinsel 
began to reside with and provide financial support for Nicole. 
Since he began to live with Nicole, Sinsel has assumed the role 
of her father and is present on a daily basis to discharge all of 
the parental obligations. No matter how well intentioned, an ex- 
stepfather who visits his former stepdaughter on Tuesday and 
Thursday afternoons and on every other Sunday cannot, by def- 
inition, be deemed as standing in loco parentis. Simply put, the 
evidence shows that Mark has neither the legal means nor the 
intention of taking the place of the lawful father, Sinsel, in car- 
rying out the day-to-day functions of a father as described in 
§ 43-2903. 

{12] Courts that have addressed issues similar to the one 
before us have consistently determined that absent exceptional 
circumstances that invoke equitable principles, an ex-stepparent 
generally does not have a duty to support an ex-stepchild after 
the termination of the marriage to the child’s biological parent. 
See, e.g., Murphy v. Murphy, 714 A.2d 576 (R.I. 1998); 
Brinkerhoff v. Brinkerhoff, 945 P.2d 113 (Utah App. 1997); 
Dewey v. Dewey, 886 P.2d 623 (Alaska 1994); Drawbaugh v. 
Drawbaugh, 436 Pa. Super. 57, 647 A.2d 240 (1994); E.H. v. 
M.H., 512 N.W.2d 148 (S.D. 1994); In re Marriage of Ulrich v. 
Cornell, 168 Wis. 2d 792, 484 N.W.2d 545 (1992); Stein v. 
Stein, 831 S.W.2d 684 (Mo. App. 1992); Hughes v. Creighton, 
165 Ariz. 265, 798 P.2d 403 (Ariz. App. 1990); Portuondo v. 
Portuondo, 570 So. 2d 1338 (Fla. App. 1990), review denied 581 
So. 2d 166 (Fla. 1991); Deal v. Deal, 545 So. 2d 780 (Ala. App. 
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1989); Nygard v Nygard, 156 Mich. App. 94, 401 N.W.2d 323 
(1986); Knill v. Knill, 306 Md. 527, 510 A.2d 546 (1986); Miller 
v. Miller, 97 N.J. 154, 478 A.2d 351 (1984); Tedford v. Dempsey, 
437 So. 2d 410 (Miss. 1983); R. D. S. v. S. L. S., 402 N.E.2d 30 
(Ind. App. 1980); Harper v. N. M. Dept. of Human Ser., Etc., 95 
N.M. 471, 623 P.2d 985 (1980); T...v. T..., 216 Va. 867, 224 
S.E.2d 148 (1976); In re Marriage of Carney, 206 N.W.2d 107 
(Iowa 1973); Jackson v. Jackson, 278 A.2d 114 (D.C. 1971); 
Taylor v. Taylor, 58 Wash. 2d 510, 364 P.2d 444 (1961) (en 
banc). We agree. There are a few exceptional cases in which 
courts have relied upon equitable estoppel to hold a stepparent 
liable for the stepchild’s support, where, for example, there was 
fraudulent activity on the part of the former stepparent and 
unusual hardship to the child if the support obligation were not 
imposed. See, e.g., 1 Homer H. Clark, Jr., The Law of Domestic 
Relations in the United States § 7.2 (2d ed. 1987); Miller v. 
Miller, supra. 

The instant case, however, does not present any exceptional 
circumstances that would warrant the imposition of a child sup- 
port obligation on Mark. Moreover, the record demonstrates that 
Mark does not currently stand in loco parentis to Nicole, nor can 
we conclude that he intends to do so in the immediate future. 
Because this appeal does not present the situation where an ex- 
stepparent voluntarily steps in and assumes, in loco parentis, all 
of the obligations incident to a parental relationship with the for- 
mer stepchild, we determine that Debra’s argument in this 
regard lacks merit. 


CONCLUSION 

Based on the foregoing analysis, our de novo review of the 
record leads us to conclude that the district court abused its dis- 
cretion when it ordered Mark to pay child support as a conse- 
quence of maintaining a visitation relationship with Nicole. We 
do commend Mark and Debra, and the district court, for consid- 
ering the best interests of Nicole in establishing a visitation 
arrangement between Mark and Nicole. We note, however, that 
the visitation arrangement between Mark and Nicole is modifi- 
able throughout the child’s minority, and the continuation or mod- 
ification of the visitation schedule should consistently be based on 
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what is in the best interests of Nicole. See Hickenbottom v. 
Hickenbottom, 239 Neb. 579, 477 N.W.2d 8 (1991). 

Because we conclude that the imposition of a child support 
obligation upon Mark was an abuse of discretion, we need not 
address Mark’s other assignments of error. Further, because we 
have determined that Debra is not entitled to child support from 
Mark, her cross-appeal regarding the calculation of child sup- 
port shall not be addressed. For these reasons, the portion of the 
decree ordering Mark to pay child support for Nicole in the sum 
of $133 per month shall be vacated; in all other respects, the 
decree of the district court shall be affirmed. 

AFFIRMED IN PART, AND IN PART VACATED. 


KENNETH D. ADKINS, APPELLANT, V. 
BURLINGTON NORTHERN SANTA FE 
RAILROAD COMPANY, APPELLEE. 
615 N.W. 2d 469 


Filed August 4, 2000. No. S-99-575. 


1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. Limitations of Actions: Appeal and Error. Which statute of limitations applies is a 
question of law that an appellate court must decide independently of the conclusion 
reached by the trial court. 

4. Fair Employment Practices: Limitations of Actions. Neb. Rev. Stat. § 48-1118(2) 
(Reissue 1998), contained within the Nebraska Fair Employment Practice Act 
(FEPA), Neb. Rev. Stat. § 48-1101 et seq. (Reissue 1998), provides the applicable 
statute of limitations (i.c., within 300 days after the occurrence of the alleged unlaw- 
ful employment practice) for FEPA claims brought pursuant to Neb. Rev. Stat. 
§ 20-148 (Reissue 1997). 

5. Statutes: Constitutional Law. Neb. Rev. Stat. § 20-148 (Reissue 1997) is a proce- 
dural statute which does not create any new substantive rights. . 


Appeal from the District Court for Lancaster County: 
BERNARD J. McGinn, Judge. Affirmed. 
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GERRARD, J. 
NATURE OF CASE 

Kenneth D. Adkins appeals an order of the district court which 
granted summary judgment to Burlington Northern Santa Fe 
Railroad Company (Burlington Northern) by concluding that 
Adkins’ claim under the Nebraska Fair Employment Practice Act 
(FEPA), Neb. Rev. Stat. § 48-1101 et seq. (Reissue 1998), was 
time barred. The sole issue on appeal is whether § 48-1118(2) or 
Neb. Rev. Stat. § 25-212 (Reissue 1995) provides the applicable 
statute of limitations for FEPA claims brought pursuant to Neb. 
Rev. Stat. § 20-148 (Reissue 1997). For the reasons that follow, 
we conclude that § 48-1118(2) is the applicable statute and, 
therefore, affirm the order of the district court. 


FACTUAL AND PROCEDURAL BACKGROUND 

Adkins’ amended petition, filed June 12, 1997, contains the 
following allegations: Between 1970 and 1980, Adkins was 
employed by Burlington Northern. In 1980, his employment 
was terminated, and Adkins then claimed that the termination 
was discriminatory. In 1983, a class action suit alleging racial 
discrimination was filed against Burlington Northern. Adkins 
was a member of the class and gave deposition testimony in the 
matter. In 1984, Adkins received an award as part of a settlement 
of the class action suit. Later, in November 1994, Adkins 
applied for 1 of 15 available freight car apprentice positions, for 
which he was allegedly well qualified. On December 15, 1994, 
Burlington Northern managers interviewed Adkins and ques- 
tioned him about his role in the 1983 class action lawsuit. 
Adkins was not selected for the position, although he was pur- 
portedly more qualified for the position than at least one of 
those applicants selected. 
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Adkins claimed that Burlington Northern’s decision not to 
select him was substantially motivated by racial or retaliatory 
animus and that these actions constitute illegal discrimination in 
violation of FEPA. Adkins also alleged that in refusing to hire 
him because of his objection to discrimination and his partici- 
pation in an investigation of discrimination, Burlington 
Northern violated § 48-1114. His FEPA claims were brought 
pursuant to § 20-148, which is a statute authorizing suit for a 
deprivation of rights, privileges, or immunities secured by the 
U.S. Constitution or the Constitution and laws of the State of 
Nebraska. Notably, § 20-148 contains no statute of limitations. 
Burlington Northern moved for summary judgment, alleging 
that there was no genuine issue of material fact and that 
Burlington Northern was entitled to judgment as a matter of law 
on the statute of limitations issue. At the hearing on summary 
judgment, the parties submitted briefs and Burlington Northern 
asked the court to take judicial notice of Adkins’ amended 
petition. 
The district court granted Burlington Northern’s motion for 
summary judgment and dismissed Adkins’ amended petition, 
concluding that Adkins’ cause of action was time barred. In its 
order, the district court determined that because § 20-148 con- 
tains no statute of limitations, the applicable statute of limita- 
tions was found in § 48-1118(2), which provides for a 300-day 
limitation period for the filing of a discrimination charge with 
the Equal Opportunity Commission after the occurrence of the 
alleged unlawful employment practice. The district court 
reasoned: 
Section 48-1118 is on its face the more specific statute, 
with a special statute of limitations for employment dis- 
crimination claims. While it is true that the Fair 
Employment [Practice] Act applies to administrative relief 
from employment discrimination, and section 20-148 
applies to judicial relief from discrimination generally, the 
plaintiff’s rights under state law concerning an employ- 
ment discrimination claim are defined under the Fair 
Employment [Practice] Act, not section 20-148. 

The district court rejected Adkins’ argument that § 25-212, which 

allows a plaintiff 4 years to bring any suit that does not have a 
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specified statute of limitations, governed the instant action. The 
district court also relied on our case law discussing the interplay 
between § 20-148 and FEPA, specifically Goolsby v. Anderson, 
250 Neb. 306, 549 N.W.2d 153 (1996), and Steier v. Crosier 
Fathers of Hastings, 242 Neb. 16, 492 N.W.2d 870 (1992). 
Adkins timely appealed. We moved this case to our docket pur- 
suant to our authority to regulate the caseloads of the appellate 
courts of this state. Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


ASSIGNMENT OF ERROR 
Adkins asserts that the district court erred in determining that 
the applicable statute of limitations for filing FEPA actions 
under § 20-148 is 300 days, the time for filing an administrative 
charge of discrimination under § 48-1118(2). 


STANDARD OF REVIEW 

[1] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Olsen v. Farm Bureau Ins. Co., 259 Neb. 329, 
609 N.W.2d 664 (2000); Turner v. Fehrs Neb. Tractor & Equip., 
259 Neb. 313, 609 N.W.2d 652 (2000). 

[2] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. 
Alegent Health Bergan Mercy Med. Ctr. v. Haworth, ante p. 63, 
615 N.W.2d 460 (2000); Turner v. Fehrs Neb. Tractor & Equip., 
supra. 

[3] Which statute of limitations applies is a question of law that 
an appellate court must decide independently of the conclusion 
reached by the trial court. Olsen v. Farm Bureau Ins. Co., supra; 
Reinke Mfg. Co. v. Hayes, 256 Neb. 442, 590 N.W.2d 380 (1999). 


ANALYSIS 
Section 20-148 was enacted in 1977 to provide an immediate 
and expeditious civil remedy to any person in Nebraska whose 
constitutional or statutory rights have been violated. See 
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Statement of Purpose, L.B. 66, Committee on Judiciary, 86th 
Leg., 1st Sess. (Jan. 18, 1977). Section 20-148 thus provides: 

(1) Any person or company, as defined in section 
49-801, except any political subdivision, who subjects or 
causes to be subjected any citizen of this state or other per- 
son within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the United 
States Constitution or the Constitution and laws of the 
State of Nebraska, shall be liable to such injured person in 
a civil action or other proper proceeding for redress 
brought by such injured person. 

(2) The remedies provided by this section shall be in 
addition to any other remedy provided by Chapter 20, arti- 
cle 1, and shall not be interpreted as denying any person 
the right of seeking other proper remedies provided 
thereunder. ~ 

Conspicuously absent from § 20-148 is a statute of limitations 
for actions brought within its purview. 

As noted previously, Adkins brought his FEPA claim pur- 
suant to § 20-148, and the district court determined that 
§ 48-1118(2) provided the applicable statute of limitations for 
Adkins’ claim. Section 48-1118(2) is contained within a statu- 
tory section describing the administrative procedure for filing 
FEPA claims with the Equal Opportunity Commission and 
provides: 

A written charge of violation of the Nebraska Fair 
Employment Practice Act shall be filed within three hun- 
dred days after the occurrence of the alleged unlawful 
employment practice and notice of the charge, including a 
statement of the date, place, and circumstances of the 
alleged unlawful employment practice, shall be served 
upon the person against whom such charge is made within 
ten days thereafter. 
(Emphasis supplied.) 

Adkins argues that the limitations period set forth in § 25-212 
governs the instant case, rather than. the period contained in 
§ 48-1118(2). Section 25-212 provides, “An action for relief not 
hereinbefore provided for can only be brought within four years 
after the cause of action shall have accrued.” 
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Since § 20-148 contains no statute of limitations, we must 
determine which statute of limitations, § 48-1118(2) or 
§ 25-212, applies. Our analysis is guided by both legislative 
intent and an examination of the underlying policies of 
§ 20-148 as compared with both §§ 48-1118(2) and 25-212, 
respectively. We are of the view that if the Legislature has indi- 
cated that a particular statute of limitations should apply to a 
claim, that statute is prima facie the most appropriate statute of 
limitations to apply to a civil rights action. See Burnett v. 
Grattan, 468 U.S. 42, 104 S. Ct. 2924, 82 L. Ed. 2d 36 (1984) 
(Rehnquist, J., concurring; Burger, C.J., and O’Connor, J., 
join). 

In the instant case, the Legislature specifically enacted 
§ 48-1118(2) as the statute of limitations for employment dis- 
crimination claims. Section 25-212, in contrast, provides the 
catchall limitations period for any action seeking relief for 
which the Legislature has not enacted a more specific statute of 
limitations. Section 48-1118(2) is thus prima facie the most 
appropriate statute of limitations to apply to an employment dis- 
crimination claim brought pursuant to § 20-148. See Burnett v. 
Grattan, supra. 

Our conclusion is supported by an examination of the under- 
lying policies of § 20-148, viewed in light of §§ 48-1118(2) and 
25-212, respectively. As previously noted, the express purpose 
of § 20-148 is to provide a speedy and expeditious resolution for 
violations of constitutional and statutory rights. See Statement 
of Purpose, L.B. 66, Committee on Judiciary, 86th Leg., 1st 
Sess. (Jan. 18, 1977). This focus on prompt action is similarly 
found in FEPA. See, § 48-1118(1) (setting forth various, short 
time limitations for action by Equal Opportunity Commission 
after receipt of complaint, after investigation, and after probable 
cause finding); § 48-1118(3) (requiring written response to 
charge of FEPA violation to be filed within 30 days after ser- 
vice); § 48-1119(3) (providing that after conclusion of hearing, 
Equal Opportunity Commission shall make and file its findings 
of fact and conclusions of law within 10 days). This similar 
emphasis on the prompt resolution of employment discrimina- 
tion disputes demonstrates that the policies behind § 48-1118(2) 
are consistent with those of § 20-148. 
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Section 25-212, however, contains no such emphasis on an 
expedited system for dispute resolution. Additionally, we note 
that using § 25-212 for FEPA actions brought pursuant to 
§ 20-148 would actually undermine this purpose of § 20-148. 
One of the primary concerns motivating the introduction of L.B. 
66, now codified as § 20-148, was the problem of stale evidence 
if the Equal Opportunity Commission remained the sole avenue 
for processing discrimination claims. In response to question- 
ing, the senator who introduced L.B. 66 stated: 

[Ijf I have a grievance against you and I take it to court, 
they can review it and see if there is a basis for it in the first 
place. If there is not, they can dismiss it and we know. If it 
does go into court, then I present all that I have on which I 
base the claim and then you oppose it and the court makes 
a decision. And we are in the judicial system then and a 
definitive answer can be given. But through the other sys- 
tem [Equal Opportunity Commission] you can go on for up 
to two years as I said and even longer and after all of that 
is completed you then might go into court anyway and start 
all over. By that time evidence can be old, witnesses can be 
gone or dead, and it becomes in a lot of cases, a paper vic- 
tory, if you win it. 
Judiciary Committee Hearing, L.B. 66, 86th Leg., Ist Sess. 3 
(Jan. 18, 1977). If § 25-212 were the applicable statute of limi- 
tations and, consequently, plaintiffs had 4 years in which to file 
employment discrimination claims, the potential for stale evi- 
dence or hollow victories remains for both plaintiffs and defend- 
ants with respect to discrimination disputes. This is so because 
some of the primary remedies for employment discrimination 
include hiring, reinstatement, or promotion of an affected indi- 
vidual, rather than solely the award of damages at a later date. 
§ 48-1119(3). Thus, in employment discrimination cases, there 
is a premium on expedited review and resolution of the dispute 
for the benefit of both parties. We determine that § 48-1118(2) 
more specifically addresses this concern by limiting the time 
period in which plaintiffs can file their discrimination claims to 
300 days. 

[4] In light of the fact that the Legislature specifically enacted 

§ 48-1118(2) as a statute of limitations for employment dis- 
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crimination claims and both §§ 20-148 and 48-1118(2) similarly 
focus on the expedited resolution of these claims, we hold that 
§ 48-1118(2) provides the applicable statute of limitations (i.e., 
within 300 days after the occurrence of the alleged unlawful 
employment practice) for FEPA claims brought pursuant to 
§ 20-148. Accordingly, since the alleged discriminatory act in 
the instant case occurred on or about December 15, 1994, and 
the original petition was not filed until January 1997, Adkins’ 
action is untimely as more than 300 days had elapsed prior to the 
filing of his petition. 

[5] Our determination that § 48-1118(2) provides the appli- 
cable statute of limitations for FEPA claims brought pursuant to 
§ 20-148 is in accordance with Goolsby v. Anderson, 250 Neb. 
306, 313, 549 N.W.2d 153, 157 (1996), in which we stated that 
“§ 20-148 is a procedural statute which does not create any new 
substantive rights.” By using the same statute of limitations for 
both FEPA claims brought through the administrative process 
and FEPA claims filed pursuant to § 20-148, our construction 
avoids using § 20-148 to inadvertently create expanded rights 
(other than an alternative civil avenue of recovery) not present 
in an administrative FEPA claim. 


CONCLUSION 

Section 48-1118(2) contains the statute of limitations which 
applies to FEPA claims brought pursuant to § 20-148. As such, 
we affirm the district court’s order granting summary judgment 
to Burlington Northern and dismissing Adkins’ amended 
petition. 

AFFIRMED. 
STEPHAN, J., not participating. 
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STATE OF NEBRASKA EX REL. 
NEBRASKA STATE BAR ASSOCIATION, PETITIONER, V. 
JupITH L. OWENS, RESPONDENT. 

615 N.W. 2d 489 


Filed August 4, 2000. No. S-00-468. 


1. Disciplinary Proceedings. Pursuant to the Code of Professional Responsibility, 
DR 1-102(A)(1) and (5), DR 5-101, and Canon 9, a public reprimand is warranted by 
the misconduct of an attorney who, while serving as a county attomey, reduces the 
speeding ticket of his or her sibling. 


Original action. Judgment of reprimand. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


PER CURIAM. 

The Committee on Inquiry of the Sixth Disciplinary District 
of the Nebraska State Bar Association (Committee), charged 
respondent, Judith L. Owens, on May 4, 2000, with violating her 
oath of office as an attorney and the following provisions of the 
Code of Professional Responsibility: Canon 1, DR 1-102(A)(1) 
and (5) and Canon 5, DR 5-101(A), which state as follows: 

DR 1-102 Misconduct. 
(A) A lawyer shall not: 
(1) Violate a Disciplinary Rule. 


(5) Engage in conduct that is prejudicial to the adminis- 
tration of justice. ... 


DR 5-101 Refusing Employment When the Interests of 
the Lawyer May Impair the Lawyer’s Independent 
Professional Judgment. 

(A) Except with the consent of his or her client after full 
disclosure, a lawyer shall not accept employment if the exer- 
cise of the lawyer’s professional judgment on behalf of a 
client will be or reasonably may be affected by the lawyer’s 
own financial, business, property, or personal interests. 

Respondent was also charged with violating Canon 9 of the 
Code of Professional Responsibility entitled “A Lawyer Should 
Avoid Even the Appearance of Professional Impropriety.” 
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On June 22, 2000, respondent filed with this court a condi- 
- tional admission of guilt as to the formal charges. 

Respondent was duly admitted to the practice of law in the 
State of Nebraska on September 14, 1978, has engaged in the 
practice of law in Dundy County, and at all times relevant to this 
matter was the Dundy County Attorney. 

On or about January 2, 1999, James D. Owens, the brother of 
respondent, was issued uniform citation No. PA 1698056 for 
driving his automobile 77 miles per hour in a 60-mile-per-hour 
_zone within Dundy County. While serving in her capacity as 
Dundy County Attorney, respondent, on or about January 6, 
reduced the charge to operating a motor vehicle at 70 miles per 
hour in a 60-mile-per-hour zone, thereby reducing the fine. 

A complaint was received by the Counsel for Discipline. The 
Counsel for Discipline filed formal charges with the Committee, 
which held a hearing on December 20, 1999. Following the 
hearing, the Committee determined that respondent had violated 
the disciplinary rules and canon of ethics quoted above. On May 
2, 2000, the Disciplinary Review Board concluded that the 
Committee’s findings were correct and reasonable and that for- 
mal charges should be filed. 

[1] Respondent admits the facts as outlined in the formal 
charges and admits that she violated DR 1-102(A)(1) and (5), 
DR 5-101(A), and Canon 9. Based on the conditional admission 
of respondent and the recommendation of the Counsel for 
Discipline that a public reprimand is the appropriate sanction in 
this matter, this court finds by clear and convincing evidence 
that respondent has violated DR 1-102(A)(1) and (5), 
DR 5-101(A), and Canon 9, and that respondent should be pub- 
licly reprimanded. Thus, respondent is hereby publicly repri- 
manded for conduct in violation of the Code of Professional 
Responsibility and her oath of office as a member of the 
Nebraska State Bar Association. 

JUDGMENT OF REPRIMAND. 
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11. 


12. 
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JOHN SHARKEY AND REGINA SHARKEY, APPELLANTS, 
v. BOARD OF REGENTS OF THE 
UNIVERSITY OF NEBRASKA, APPELLEE. 

615 N.W. 2d 889 


Filed August 11, 2000. No. S-98-1061. 


Tort Claims Act: Appeal and Error. On an appeal from a judgment rendered in an 
action brought under the State Tort Claims Act, Neb. Rev. Stat. § 81-8,209 et seq. 
(Cum. Supp. 1992), the findings of the trial court will not be disturbed unless clearly 
wrong. 

Statutes: Appeal and Error. When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an independent, correct conclu- 
sion irrespective of the determination made by the court below. 

Trial: Evidence: Appeal and Error. A trial court has the discretion to determine the 
relevancy and admissibility of evidence, and such determinations will not be dis- 
turbed on appeal unless they constitute an abuse of that discretion. 

Judges: Words and Phrases. An abuse of discretion occurs when the trial judge’s 
reasons or rulings are clearly untenable, unfairly depriving a litigant of a substantial 
right and denying just results in matters submitted for disposition. 

Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. 

Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning; an appellate court will not resort 
to interpretation to ascertain the meaning of statutory words which are plain, direct, 
and unambiguous. 

Statutes. If the language of a statute is clear, the words of such statute are the end of 
any judicial inquiry regarding its meaning. 

Tort Claims Act: Notice: Limitations of Actions. The 6-month time period con- 
tained in Neb. Rev. Stat. § 81-8,227(1) (Cum. Supp. 1992) is an extension of time, not 
a limitation, in those instances where the claimant has filed a so-called fourth-quarter 
claim. A claimant who files a tort claim with the State Claims Board 18 months or 
more after his or her claim has accrued, but within the 2-year statute of limitations, 
has 6 months from the date of mailing of notice by the board as to the final disposi- 
tion of the claim or from the date of withdrawal of the claim, in which to begin suit. 
Negligence: Damages: Proximate Cause. In order to prevail in a negligence action, 
there must be a legal duty on the part of the defendant to protect the plaintiff from 
injury, a failure to discharge that duty, and damage proximately caused by the failure 
to discharge that duty. 

Negligence. The threshold inquiry in any negligence action is whether the defendant 
owed the plaintiff a duty. 

___. Whether a legal duty exists for actionable negligence is a question of law depen- 
dent on the facts in a particular situation. 

___- Foreseeability as it impacts duty determinations refers to the knowledge of the 
risk of injury to be apprehended. The risk reasonably to be perceived defines the duty 
to be obeyed; it is the risk reasonably within the range of apprehension, of injury to 
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another person, that is taken into account in determining the existence of the duty to 
exercise care. 

13. Negligence: Proximate Cause. Foreseeability that affects proximate cause relates to 
the question whether the specific act or omission of the defendant was such that the 
ultimate injury to the plaintiff reasonably flowed from the defendant’s breach of duty. 

14, __:___. Foreseeability in the proximate cause context relates to remoteness rather 
than the existence of a duty. 

15. Negligence. Foreseeability in a duty context is a legal question for the court. 

16. Negligence: Proximate Cause. It is only in the proximate cause context that fore- 
seeability is a question of fact for the finder of fact. 

17. Negligence. In determining whether a duty exists, this court employs a risk-utility 
test, considering (1) the magnitude of the risk, (2) the relationship of the parties, (3) 
the nature of the attendant risk, (4) the opportunity and ability to exercise care, (5) the 
foreseeability of the harm, and (6) the policy interest in the proposed solution. 

18. ___. The law does not require precision in foreseeing the exact hazard or consequence 
which happens; it is sufficient if what occurs is one of the kinds of consequences 
which might reasonably be foreseen. 

19. ___. Prior criminal activity need not involve the same suspect to make further crimi- 
nal acts reasonably foreseeable for purposes of imposing a duty on a landlord to 
undertake reasonable precautionary measures. 

20. Negligence: Invitor-Invitee. Allegations of many occasions of similar criminal activ- 
ity in one fairly contiguous area in a limited timespan may make further such acts suf- 
ficiently foreseeable to create a duty to a business invitee. 

21, __: __. Ina landowner-invitee setting, it is the totality of the circumstances, not 
solely the number or location of prior incidents, that must be considered in determin- 
ing foreseeability. 

22. __:__. A college owes a landowner-invitee duty to its students to take reasonable 
steps to protect against foreseeable acts of violence on its campus and the harm that 
naturally flows therefrom. 


Appeal from the District Court for Douglas County: 
LAWRENCE J. CORRIGAN, Judge. Reversed and remanded for a 
new trial. 


Thomas D. Waldman and Marlon A. Polk, of Polk, Waldman 
& Wickman, L.L.C., for appellants. 


John C. Wiltse for appellee. 


HENprY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

I. NATURE OF CASE 
The instant appeal arises out of a stabbing incident on the 
_ campus of the University of Nebraska at Omaha (UNO). Danny 
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Clark, a UNO student, stabbed John Sharkey (Sharkey) during 
an altercation over Clark’s harassment of Sharkey’s wife, 
Regina Sharkey (Regina). Sharkey sustained serious injuries to 
his hands and arms. He sought recovery in a suit filed against the 
Board of Regents of the University of Nebraska (University) 
under the State Tort Claims Act, Neb. Rev. Stat. § 81-8,209 et 
seq. (Cum. Supp. 1992). Regina joined her claim for loss of con- 
sortium with Sharkey’s claim against the University. 

Generally, the Sharkeys alleged that the University was neg- 
ligent in failing to protect them from this physical attack, in fail- 
ing to take reasonable security measures, and in failing to timely 
and adequately respond to, or intercede in, the physical attack 
on Sharkey. After a bench trial, the district court concluded that 
the relevant statute of limitations, § 81-8,227, barred the 
Sharkeys’ claim and further stated in its order that the attack on 
Sharkey was not reasonably foreseeable. The Sharkeys’ motion 
for a new trial was overruled, and this appeal followed. 


II. FACTUAL AND PROCEDURAL BACKGROUND 

Sharkey and Regina were enrolled as UNO students in 
October 1993. Clark was also a student at UNO at that time, and 
both Clark and Regina were enrolled in an exercise class taught 
by Lora Tharp. On October 4, before the class began, Clark was 
bothering Regina, grabbing her arms and generally harassing 
her. At that time, Regina did not tell Tharp about the incident, 
but she told Sharkey about the encounter. That evening, Sharkey 
left a message on Tharp’s answering machine expressing a 
desire to talk about the incident. Sharkey left his telephone 
number and told Tharp to call him back, day or night, to discuss 
the problem. 

Tharp did not return Sharkey’s call that night; instead, she 
decided to contact UNO authorities about what to do regarding 
the harassment. The next day, Tharp contacted her supervisor 
and was told to arrange a meeting with the Sharkeys; Tharp and 
her supervisor did not discuss contacting campus security. Tharp 
returned Sharkey’s call on October 5, 1993, and left a message 
informing Regina that she would like to meet with her before or 
after class the next day. Regina asked Sharkey to accompany her 
to the meeting. 
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On October 6, 1993, the Sharkeys went to the health, physi- 
cal education, and recreation (HPER) building to meet with 
Tharp. While waiting in the hall, the Sharkeys encountered 
Clark. Clark came from behind and grabbed Regina. Regina told 
Sharkey that Clark was the man who had been harassing her. 
Sharkey went over to Clark and told him to stop touching 
Regina and that he did not want Clark in the same vicinity as her 
again. Sharkey said that Clark told him to wait right there. The 
Sharkeys decided not to wait for Clark, and they began looking 
for a telephone, but were unable to locate one. 

Clark returned with a knife. Sharkey told Regina to get some 
help and then tried to convince Clark to put the knife down. 
Regina ran downstairs and told those she encountered to get 
some help because there was a man upstairs with a knife. When 
she returned to the scene, Sharkey and Clark were still circling 
each other, with Clark jabbing at Sharkey. Regina ran back 
downstairs to make sure that someone had called for help; she 
was assured that help was on the way. When Regina once again 
returned upstairs, Clark had stabbed Sharkey. Both Regina and 
Sharkey noticed the presence of a security officer in the gather- 
ing crowd. After a few minutes, Clark ran away from Sharkey. 
HPER officials and onlookers administered first aid to Sharkey. 
Sharkey was taken to the hospital; he had sustained injuries to 
both of his arms, wrists, and hands, resulting in medical 
expenses of $39,035.08. Campus security personnel appre- 
hended Clark while he was fleeing. 

The Sharkeys filed a claim with the State Claims Board pur- 
suant to the State Tort Claims Act on February 15, 1994 (tort 
claim No. 94-355). The Sharkeys alleged that the University 
knew or should have known that Clark would cause injury to 
Sharkey and/or others similarly situated. Sharkey claimed per- 
sonal injuries, and Regina claimed a loss of consortium. Their 
claim was denied on June 13. 

The Sharkeys filed another claim with the State Claims Board 
on January 18, 1995 (tort claim No. 95-381). In this claim, the 
Sharkeys alleged that UNO security officers were present during 
the fight, but did nothing to protect Sharkey’s life. This claim 
was also denied on June 2. The Sharkeys filed a petition in the 
district court on September 20, 1995. 
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In their third and operative petition, the Sharkeys alleged that 
the University was negligent in (1) failing to protect them from 
persons on its campus when the University knew or should have 
known that the Sharkeys could be physically attacked by such 
persons, (2) failing to protect the Sharkeys from Clark when the 
University knew or should have known that the Sharkeys could 
be physically attacked by Clark, (3) failing to take reasonable 
security measures for the protection of the Sharkeys and other 
students, (4) failing to make telephones adequately available for 
the Sharkeys’ use in the case of a life-threatening emergency, (5) 
failing to establish or implement adequate security measures for 
the protection of the Sharkeys and others from careless or crim- 
inal conduct on the UNO campus, and (6) failing to timely and 
adequately respond to or intercede in the physical attack on 
Sharkey. 

A bench trial was held. Much of the evidence focused on 
UNO’s knowledge of Clark, the level of campus crime in gen- 
eral, and the adequacy of UNO’s security measures. Regarding 
UNO’s knowledge of Clark’s behavior, Alesia Morris and Keisha 
Turner testified that Clark had stalked them beginning in 1990 
and 1991, respectively. Morris told campus security about her 
problems with Clark; however, because Clark had not touched or 
threatened her, Morris was told that nothing could be done. 

Turner testified that Clark had stalked her where she worked. 
Additionally, Clark had attempted to caress her face once while 
she was at UNO. Turner reported this encounter to UNO cam- 
pus security, but she did not know Clark’s name at that time. 
Turner did, however, tell security personnel that she thought an 
acquaintance of hers knew Clark’s name. She also told campus 
security about her prior encounters with Clark. Campus security 
did not contact either her or her acquaintance. When asked why 
security did not contact Turner’s acquaintance to investigate 
Turner’s claim, a campus security corporal stated, “Probably 
because I got busy with something else. I don’t recall.” Later, 
Turner went back to campus security with the name of her 
alleged perpetrator (Clark). Campus security never contacted 
Turner about her complaint. 

Turner stated that Clark had never threatened her with a 
weapon. Regina similarly testified that Clark had not threatened 
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her with a weapon. Tharp, the aerobics instructor, testified that 
she had never seen Clark threaten anyone. 

Several witnesses testified about the stabbing incident itself 
and the perceived adequacy of the UNO campus security’s 
response. Regina testified that during the altercation, a campus 
security officer stood in front of the gathering crowd of students 
and told them to stand back. Sharkey was also aware of the secu- 
rity officer’s presence and testified that no one came to his aid 
during the attack. This security officer was deposed prior to 
trial, and her deposition was received into evidence at trial. The 
security officer testified that she had training in the area of uni- 
versity security prior to her employment at UNO. The security 
officer stated that she had received no training at UNO regard- 
ing the protection of students, but had been trained elsewhere. 

The security officer testified that her patrol areas fluctuated 
during 1993. Her duties included patrolling the HPER building, 
looking for disturbances, and checking the various activity 
courts. The security officer also stated that security personnel 
are not permanently stationed at the HPER building. 

On the day of the stabbing, the security officer was in the 
office in the Eppley Administration Building when campus 
security received a call regarding the stabbing. She testified that 
approximately 2 or 3 minutes elapsed between the receipt of the 
emergency call and the time she arrived with three other officers 
at the HPER building. The officers encountered Clark coming 
down the stairs and apprehended him. While two of the officers 
removed Clark from the building, she and another officer went 
upstairs, where they saw Sharkey. She noticed that the HPER 
staff was giving Sharkey medical assistance and attempted to 
keep onlookers from interfering with that assistance. 

One witness, a then employee at HPER, testified about his 
memory of the stabbing incident. The witness saw Clark running 
with a knife and then heard Clark and Sharkey yelling. The wit- 
ness called UNO campus security when he heard the commo- 
tion. He estimated that the incident lasted “just a few minutes” 
and recalled seeing at least two security officers arrive at the 
scene. 

Another UNO employee was in the HPER building at the 
time of the stabbing and saw some of the incident occur. This 
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witness stated that Clark’s flight from the scene and the arrival 

‘of two UNO security officers were “almost simultaneous.” The 
witness testified that he was not aware of anyone coming to 
Sharkey’s aid while the attack was in progress. 

A corporal of UNO campus security also testified. The cor- 
poral had responded to the call regarding the stabbing and par- 
ticipated in apprehending Clark. The corporal stated on cross- 
examination that during his 17-year tenure at UNO, he was 
aware of three to five major crimes, such as a rape or knifing. 
Additionally, during cross-examination of the corporal, the 
Sharkeys presented exhibit 115, which was a campus security 
report dated September 21, 1992. According to the Sharkeys’ 
offer of proof, exhibit 115 contained an account of an incident 
between two students in which one student had threatened 
another with a knife while they were arguing over a parking 
space. Although the corporal testified that if he had received an 
account of one student brandishing a knife against another, he 
would attempt to contact the student who had allegedly dis- 
played the weapon and report his findings in a supplemental 
report, no supplemental report was attached to exhibit 115. 
Exhibit 115 was excluded from evidence, based on objections 
of relevancy and of being beyond the scope of direct 
examination. 

Finally, evidence was adduced regarding security incidents in 
“Zone 4,” the area of the UNO campus where the attack 
occurred. In 1992, there were 26 complaints of criminal activity 
reported to campus security in that zone; in 1993, the year of the 
attack, there were 25. Some of these incidents involved assault 
and harassment. UNO’s manager of campus security testified 
that there were 26 assaults in the 10 other zones of the UNO 
campus during 1990 through 1993. 

Several assaults had occurred in Zone 4, specifically, at the 
HPER building. At the HPER building, a physical assault 
between two individuals during an intramural basketball game 
occurred on March 3, 1992. No serious injuries resulted from 
the incident. On September 25, another violent incident tran- 
spired during a basketball game at HPER, resulting in the vic- 
tim’s sustaining a broken jaw. In September 1993, an intramural 
football game in Zone 4 resulted in the Omaha Police 
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Department’s arresting one individual for assault. In an earlier 
incident which occurred on October 3, 1991, a non-UNO stu- 
dent was assaulted while participating in a UNO intramural 
football game located in Zone 4. 

On July 31, 1998, the district court issued its order, denying 
recovery for the Sharkeys. The court focused on two issues: the 
statute of limitations and foreseeability. The district court con- 
cluded that the Sharkeys’ claim was barred by the statute of 
limitations because they did not file suit within 6 months after 
the mailing of notice denying their first claim, despite the fact 
that the Sharkeys filed suit within 2 years of the time their 
claim accrued. The court concluded it lacked subject matter 
jurisdiction over this suit because of this purported 
untimeliness. 

Notwithstanding the fact that the district court determined it 
lacked subject matter jurisdiction, the court went on in its order 
to find as a matter of fact that the actions of Clark were not rea- 
sonably foreseeable and that the knowledge that Clark had 
harassed or assaulted Regina previously did not give rise to the 
foreseeability of the severe knife attack on Sharkey. 

The Sharkeys moved for a new trial, which was denied. This 
appeal followed. We moved this case to our docket pursuant to 
our authority to regulate the caseloads of the appellate courts of 
this state. Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


Ill. ASSIGNMENTS OF ERROR 

The Sharkeys assert, restated, that the district court erred in 
(1) ruling that their lawsuit was barred by the statute of limita- 
tions and that the district court did not have subject matter juris- 
diction over the lawsuit; (2) ruling that the actions of Clark were 
not reasonably foreseeable to the University; (3) excluding evi- 
dence regarding foreseeability and thereby limiting the scope of 
cross-examination (specifically, the district court excluded 
exhibit 115, which contained an allegation of an individual bran- 
dishing a knife in a threatening manner on campus toward 
another student); (4) failing to issue adequate conclusions of 
fact found separately from conclusions of law in its order, 
despite the Sharkeys’ request to do so during trial; and (5) over- 
ruling the Sharkeys’ motion for a new trial. 


174 260 NEBRASKA REPORTS 


IV. STANDARD OF REVIEW 

[1] On an appeal from a judgment rendered in an action 
brought under the State Tort Claims Act, the findings of the trial 
court will not be disturbed unless clearly wrong. Talle v. 
Nebraska Dept. of Soc. Servs., 253 Neb. 823, 572 N.W.2d 790 
(1998); Anderson/Couvillon v. Nebraska Dept. of Soc. Servs., 
253 Neb. 813, 572 N.W.2d 362 (1998). 

[2] When an appeal calls for statutory interpretation or presents 
questions of law, an appellate court must reach an independent, 
correct conclusion irrespective of the determination made by the 
court below. State v. Gray, 259 Neb. 897, 612 N.W.2d 507 (2000). 

[3,4] A trial court has the discretion to determine the rele- 
vancy and admissibility of evidence, and such determinations 
will not be disturbed on appeal unless they constitute an abuse 
of that discretion. Jn re Application of SID No. 384, 259 Neb. 
351, 609 N.W.2d 679 (2000); Blue Valley Co-op v. National 
Farmers Org., 257 Neb. 751, 600 N.W.2d 786 (1999). An abuse 
of discretion occurs when the trial judge’s reasons or rulings are 
clearly untenable, unfairly depriving a litigant of a substantial 
right and denying just results in matters submitted for disposi- 
tion. Heald v. Heald, 259 Neb. 604, 611 N.W.2d 598 (2000). 

[5] A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. Gestring v. Mary Lanning Memorial 
Hosp., 259 Neb. 905, 613 N.W.2d 440 (2000). 


V. ANALYSIS 


1. STATUTE OF LIMITATIONS 
The Sharkeys first assert that the district court erred in deter- 
mining that the statute of limitations barred their claim and, 
thus, concluding that the court lacked subject matter jurisdic- 
tion. Section 81-8,213 states: 

No suit shall be permitted under the State Tort Claims 
Act unless the State Claims Board has made final disposi- 
tion of the claim, except that if the board does not make 
final disposition of a claim within six months after the 
claim is made in writing to the board, the claimant may, by 
notice in writing, withdraw the claim from consideration 

of the board and begin suit under such act. 
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In addition, § 81-8,227(1) provides: 
Every tort claim permitted under the State Tort Claims Act 
shall be forever barred unless within two years after such 
claim accrued the claim is made in writing to the State 
Claims Board in the manner provided by such act. The 
time to begin suit under such act shall be extended for a 
period of six months from the date of mailing of notice to 
the claimant by the board as to the final disposition of the 
claim or from the date of withdrawal of the claim from the 
board under section 81-8,213 if the time to begin suit 
would otherwise expire before the end of such period. 
(Emphasis supplied.) In the instant case, the cause of action 
accrued on October 6, 1993, when Clark attacked Sharkey. The 
Sharkeys filed their first claim (No. 94-355) with the State 
Claims Board on February 15, 1994, and the Sharkeys received 
notice of this denial on June 13. They filed their second claim 
(No. 95-381) on January 24, 1995, which was denied on June 2. 
On September 20, the Sharkeys filed a petition in district court. 
The district court ruled that the statute of limitations barred 
the Sharkeys’ claim because they did not file suit within 6 
months after the mailing of notice of the final disposition of 
their first claim. The district court stated: 
The Nebraska State Tort Claim{s] Act requires claimants to 
file a claim with the State Claims Board within two years 
of the time the claim accrued. Plaintiffs’ claims are barred 
notwithstanding that the plaintiffs began their suit within 
two years of the time that their claim accrued. The 
Nebraska State Claims Act requires claimants to begin suit 
within six months after the mailing of notice of final dis- 
position of the claim. This Court lacks subject matter juris- 
diction over plaintiffs’ suit because suit .. . of Tort Claim 
94-355 [was] filed more than six months after final dispo- 
sition of Tort Claim 94-355. 
Because of the district court’s ruling, we will focus our analysis 
on the first claim, No. 94-355, filed with the State Claims Board 
even though both of the Sharkeys’ claims were filed within the 
statutory 2-year period. 
[6-8] In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning; an appellate 
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court will not resort to interpretation to ascertain the meaning of 
statutory words which are plain, direct, and unambiguous. King 
v. State, ante p. 14, 614 N.W.2d 341 (2000); Hobza v. Seedorff 
Masonry, Inc., 259 Neb. 671, 611 N.W.2d 828 (2000). If the lan- 
guage of a statute is clear, the words of such statute are the end 
of any judicial inquiry regarding its meaning. Id. 
Section 81-8,227 clearly provides for a 2-year statute of limita- 
tions. The Sharkeys’ cause of action accrued on October 6, 
1993, and they filed their suit on September 20, 1995, thus com- 
plying with the statute. The 6-month time period contained in 
§ 81-8,227(1) is an extension of time, not a limitation, in those 
instances where the claimant has filed a so-called fourth-quarter 
claim. In other words, a claimant who files a tort claim with the 
State Claims Board 18 months or more after his or her claim has 
accrued, but within the 2-year statute of limitations, has 6 
months either from the date of mailing of notice by the board as 
to the final disposition of the claim or from the date of with- 
drawal of the claim, in which to begin suit. Coleman v. Chadron 
State College, 237 Neb. 491, 466 N.W.2d 526 (1991). 

In Coleman v. Chadron State College, supra, we addressed 
the 6-month extension provision of § 81-8,227. Coleman, the 
claimant, filed his claim with the State Claims Board in the 22d 
month after his claim had accrued. Because § 81-8,213 requires 
that a claim must repose with the State Claims Board at least 6 
months before the claim can be withdrawn, Coleman was pre- 
vented from filing suit before the 2-year statute of limitations 
ran. Coleman withdrew his claim approximately 31 months after 
it accrued. The district court granted summary judgment for 
Chadron State College, concluding that Coleman’s claim was 
time barred. We stated that the crux of the appeal was under 
what circumstances, if any, the time to begin suit under the State 
Tort Claims Act was extended. We concluded that Coleman’s 
claim was not time barred because § 81-8,227 provided a 
6-month extension, holding: 

[A] claimant who files a tort claim with the Risk Manager 
of the State Claims Board 18 months or more after his or 
her claim has accrued, but within the 2-year statute of lim- 
itations, has 6 months from the first day on which the claim 
may be withdrawn from the claims board in which to begin 
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suit. This interpretation ensures that effect is given to the 

legislative intent embodied in §§ 81-8,213 and 81-8,227 

and that both are applied in a consistent and commonsense 

fashion. Furthermore, fourth-quarter claimants are given 

the same opportunity as those who file earlier to withdraw 

their claim and file suit within 6 months thereafter. 
Coleman yv. Chadron State College, 237 Neb. at 501, 466 
N.W.2d at 533. 

The plain language of § 81-8,227 and our holding in Coleman 

v. Chadron State College, supra, control our determination that 
the 6-month provision is an extension of time in which to file 
suit, not a limitation as the district court concluded. We are not 
presented with an extension of time based on a “fourth-quarter 
claim” in the instant case. Thus, because the Sharkeys filed suit 
within 2 years of the accrual of their claim, the 6-month exten- 
sion period contained in § 81-8,227(1) is inapplicable. The 
Sharkeys complied with the State Tort Claims Act, and their 
lawsuit is not time barred. We conclude that the district court 
erred in determining it had no jurisdiction over the Sharkeys’ 
claim and, therefore, reverse the judgment of the district court 
and remand this cause for a new trial. 


2. NEGLIGENCE CLAIM 

In spite of the district court’s conclusion that it lacked subject 
matter jurisdiction because of its statute of limitations determi- 
nation, the court for some reason proceeded to decide that the 
Sharkeys’ recovery would be barred because Clark’s knife attack 
upon Sharkey was not reasonably foreseeable to the University. 
Despite the gratuitous nature of the district court’s determina- 
tion on foreseeability, we conclude that it is necessary to briefly 
address the merits of the Sharkeys’ claim so that this matter is 
remanded to the district court in a proper analytical framework. 

After the district court concluded that it did not have subject 
matter jurisdiction, the court stated in its dismissal order: 

In the recent case of Ganfs] vs Parkview Plaza 
Partnership, 253 Neb. 373, 571 NW2d 261 (1997) and 
cases cited therein, the Nebraska Supreme Court set out 
the legal issues dealing with a foreseeability of a criminal 
act by a third party and the duty imposed on a landlord. 
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In this case the Court finds [as] a matter of fact that the 
actions of Danny R. Clark were not reasonably foreseeable 
to the defendant and recovery is barred. The Court further 
finds as a matter of fact, that the knowledge that Clark had 
harassed or assaulted Mrs. Sharkey previously, did not give 
rise to the foreseeability of the severe knife attack on Mr. 
Sharkey on the day in question. 

This is a Sad situation of two fine people being hurt and 
injured, but recovery must be denied as the attack was not 
reasonably foreseeable. 

Because the district court was less than clear in its use of the 
concept of “foreseeability” in the final order, we will once again 
set forth the critical distinction between foreseeability as it 
applies to duty and foreseeability as it applies to proximate 
cause in a negligence action. 

(9] Before we do so, we initially note that in order to prevail 
in a negligence action, there must be a legal duty on the part of 
the defendant to protect the plaintiff from injury, a failure to dis- 
charge that duty, and damage proximately caused by the failure 
to discharge that duty. See Desel v. City of Wood River, 259 Neb. 
1040, 614 N.W.2d 313 (2000). 


(a) Duty 

(10,11] Thus, the threshold inquiry in any negligence action 
is whether the defendant owed the plaintiff a duty. This court has 
often held that whether a legal duty exists for actionable negli- 
gence is a question of law dependent on the facts in a particular 
situation. Knoll v. Board of Regents, 258 Neb. 1, 601 N.W.2d 
757 (1999). We observe, however, that the district court’s order 
was entered prior to our opinion in Knoll v. Board of Regents, 
supra, and the order reflects some of the ambiguity present prior 
to Knoll regarding foreseeability in the duty context and fore- 
seeability in the context of proximate cause. Although the dis- 
trict court addressed the foreseeability issue as a question of 
fact, we made it clear in Knoll that foreseeability, in a duty con- 
text, is a legal question for the court. The fact that a question of 
law involves the consideration of factual issues does not turn the 
former into a “‘ “question of fact”’” or necessarily mire the 
_ court in evidentiary issues of weight and credibility. Jd. at 6, 601. 
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N.W.2d at 762 (citing Clemets v. Heston, 20 Ohio App. 3d 132, 
485 N.E.2d 287 (1985)). 

[12-16] As we noted in both Knoll v. Board of Regents, supra, 
and Kozicki v. Dragon, 255 Neb. 248, 583 N.W.2d 336 (1998), 
the distinction between foreseeability as it applies to duty and as 
it applies to proximate cause is a critical distinction that is too 
often and too easily overlooked. 

“Foreseeability as a determinant of a business owner’s 
duty of care to its customers is to be distinguished from 
foreseeability as a determinant of whether a breach of duty 
is a proximate cause of an ultimate injury. Foreseeability 
as it impacts duty determinations refers to ‘ “the knowl- 
edge of the risk of injury to be apprehended. The risk rea- 
sonably to be perceived defines the duty to be obeyed; it is 
the risk reasonably within the range of apprehension, of 
injury to another person, that is taken into account in deter- 
mining the existence of the duty to exercise care.”’” . 
Foreseeability that affects proximate cause, on the other 
hand, relates to ‘the question of whether the specific act or 
omission of the defendant was such that the ultimate injury 
to the plaintiff’ reasonably flowed from defendant’s breach 
of duty. . . . Foreseeability in the proximate cause context 
relates to remoteness rather than the existence of a duty.” 

Knoll v. Board of Regents, 258 Neb. at 7-8, 601 N.W.2d at 763 
(quoting Clohesy v. Food Circus Supermkts., 149 N.J. 496, 694 
A.2d 1017 (1997)). Thus, foreseeability in the duty context is a 
legal question for the court. It is only in the proximate cause 
context that foreseeability is a question of fact for the finder of 
fact. See id. 

[17] In Knoll v. Board of Regents, supra, we employed our 
familiar risk-utility test, considering (1) the magnitude of the 
risk, (2) the relationship of the parties, (3) the nature of the 
attendant risk, (4) the opportunity and ability to exercise care, 
(5) the foreseeability of the harm, and (6) the policy interest in 
the proposed solution, to decide whether the University owed a 
landowner-invitee duty to students to take reasonable steps to 
protect against foreseeable acts of hazing. In Knoll v. Board of 
Regents, supra, the appellant was a student at the University of 
Nebraska at Lincoln (UNL) and was hazed by members of the 
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Phi Gamma Delta fraternity (FIJI). This hazing resulted in 
severe injuries. The appellant filed suit against the University, 
alleging that it acted negligently in failing to enforce prohibi- 
tions against acts of hazing, the consumption of alcohol, and 
physically abusive behavior when the University knew or should 
have known that the FIJI house was in violation of the rules pro- 
hibiting such activities. 

The lower court granted summary judgment in favor of the 
University, finding no duty. We reversed. By evaluating the 
totality of the circumstances, we determined that FIJI’s acts of 
handcuffing and abducting Knoll on UNL’s property were fore- 
seeable by the University. These circumstances included the 
University’s knowledge of two separate hazing incidents involv- 
ing other fraternities. The University was also aware of several 
incidents involving FIJI members. A FIJI member was cited for 
resisting arrest, others were found in possession of alcohol at the 
FIJI house, one member was convicted of sexual assault of a 
female high school student, and one was found intoxicated and 
unconscious in the FIJI restroom by UNL campus police. 
Additionally, the FIJI fraternity was involved in an altercation 
with another fraternity, and two FIJI members had attempted to 
break into a sorority house. We noted: 

The prior instances of alcohol abuse and other law viola- 
tions occurring on the FIJI house premises are therefore 
particularly pertinent to our determination of whether a 
duty exists in this case. 

The stipulated facts show that the University was aware 
of prior hazing instances where students had grabbed and 
physically removed other students from buildings, had 
coerced other students into drinking alcohol, and had 
engaged in other harassing activities. The record reflects 
that the University had notice that pledge sneaks could 
lead to illegal hazing. Thus, the University could have 
foreseen various forms of student hazing on its property, 
even though FIJI failed to disclose the pledge sneak event, 
including typical fraternity abductions and the conse- 
quences that could reasonably be expected to result from 
such activities. As such, we conclude the University owes 
a landowner-invitee duty to students to take reasonable 
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steps to protect against foreseeable acts of hazing, includ- 
ing student abduction on the University’s property, and the 
harm that naturally flows therefrom. 
Knoll v. Board of Regents, 258 Neb. 1, 9-10, 601 N.W.2d 757, 
764-65 (1999). 

Similar to the University’s knowledge of incidents with FIJI 
members and hazing in general in Knoll, we observe in the 
instant case that the University had knowledge both of Clark’s 
specific behavior and of criminal activity in general on its UNO 
campus. The University was aware that Clark had been harass- 
ing women; both Morris and Turner had reported his stalking 
behavior to UNO campus security. The University, however, did 
nothing to follow up on these allegations. Through its employee, 
Tharp, the University had knowledge that Clark’s harassing 
behavior had continued with Regina. 

[18] It is reasonably foreseeable that such harassment could 
escalate into violence when the harasser is confronted, even 
though Clark had not displayed prior violent tendencies. We 
stated in Gans v. Parkview Plaza Partnership, 253 Neb. 373, 
384, 571 N.W.2d 261, 269 (1997), overruled on other grounds, 
Knoll v. Board of Regents, supra, “(T]he law does not require 
precision in foreseeing the exact hazard or consequence which 
happens; it is sufficient if what occurs is one of the kinds of con- 
sequences which might reasonably be foreseen.” Given Clark’s 
persistent pattern of harassment, an escalation into violence is 
clearly one of the consequences which may reasonably be fore- 
seen from such behavior. 

[19-21] In addition, the evidence reveals that numerous inci- 
dents of student violence had occurred in Zone 4 and in the 
HPER building in particular. The fact that Clark was not 
involved in these incidents is not dispositive. In Erichsen v. No- 
Frills Supermarkets, 246 Neb. 238, 518 N.W.2d 116 (1994), we 
held that prior criminal activity need not involve the same sus- 
pect to make further criminal acts reasonably foreseeable for 
purposes of imposing a duty on the landlord to undertake rea- 
sonable precautionary measures. We also stated, “[AJllega- 
tion[s] of many occasions of ‘similar’ criminal activity in one 
fairly contiguous area in a limited timespan may make further 
such acts sufficiently foreseeable to create a duty to a business 
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invitee.” Id. at 243, 518 N.W.2d at 120. Likewise, in a 
landowner-invitee setting, it is the totality of the circumstances, 
not solely the number or location of prior incidents, that must be 
considered in determining foreseeability. 

[22] The evidence adduced at trial shows that violent alterca- 
tions were not unknown at that particular location on the UNO 
campus, and thus, acts such as Clark’s violent attack on Sharkey 
are reasonably foreseeable. As such, and similar to our conclu- 
sion in Knoll v. Board of Regents, supra, we hold that the 
University owes a landowner-invitee duty to its students to take 
reasonable steps to protect against foreseeable acts of violence 
on its campus and the harm that naturally flows therefrom. The 
University, as a matter of law, owed such a duty to Sharkey in 
the instant case. 


(b) Breach; Proximate Cause 

Of course, our determination that the University owed a 
landowner-invitee duty to Sharkey to take reasonable steps to 
protect against foreseeable acts of violence and the harm that 
naturally flows therefrom answers only one of the issues 
involved in the present case. Upon retrial, it will be for the dis- 
trict court to decide, as the finder of fact, whether the University 
failed to take reasonable steps to discharge that duty and, if so, 
whether any specific act or omission of the University was such 
that the ultimate injury to Sharkey flowed from the University’s 
breach of duty. 

In other words, the Sharkeys have alleged, among other 
things, that the University failed (1) to take reasonable security 
measures for the protection of the Sharkeys and other students, 
(2) to make telephones adequately available for students’ use in 
the case of a life-threatening emergency, (3) to establish or 
implement adequate security measures for the protection of the 
Sharkeys and other students from criminal conduct on the UNO 
campus, and (4) to timely and adequately respond to or inter- 
cede in the physical attack on Sharkey. Although evidence was 
adduced in the district court trial regarding the University’s 
alleged breach of duty, there was no determination by the dis- 
trict court as to whether the University took reasonable steps to 
discharge its duty of care under the circumstances. 
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Moreover, since there was no determination regarding the 
University’s alleged breach of duty, there obviously was no 
determination whether the ultimate injury to Sharkey flowed 
from any specific act or omission on the part of the University. 
The determination of the University’s alleged breach of duty and 
the proximate cause of Sharkey’s damages are questions of fact 
for the finder of fact upon retrial. 


VI. CONCLUSION 

Because the district court erred in determining that the 
Sharkeys’ action was barred by the statute of limitations, we 
reverse the judgment of the district court and remand this cause 
to the district court for a new trial based on the foregoing anal- 
ysis. We need not address the Sharkeys’ other assignments of 
error. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


STATE OF NEBRASKA, APPELLEE, V. EDWIN KULA, 
ALSO KNOWN AS Ep KULA, APPELLANT. 
616 N.W. 2d 313 
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1. Rules of Evidence: Appeal and Error. In all proceedings where the Nebraska 
Evidence Rules apply, admissibility of evidence is controlled by such rules, not judi- 
cial discretion, except:in those instances under the rules when judicial discretion is a 
factor involved in the admissibility of evidence. 

2. ___: ___. Where the Nebraska Evidence Rules commit the evidentiary question at 
issue to the discretion of the trial court, the oad of evidence is reviewed for 
an abuse of discretion. 

3. Judges: Words and Phrases. A judicial abuse of disceetion means that the reasons 
or rulings of the trial court are clearly untenable, unfairly depriving a litigant of a sub- 
stantial right and denying a just result in matters submitted for disposition. 

4. Criminal Law: Trial: Juries: Evidence: Proof. In a jury trial of a criminal case, an 
erroneous evidentiary ruling results in prejudice to a defendant unless the State 
demonstrates that the error was harmless beyond a reasonable doubt. 

5. Criminal Law: Trial: Juries: Appeal and Error. In a jury trial of a criminal case, 
harmless error exists when there is some incorrect conduct by the trial court which, 
on review of the entire record, did not materially influence the jury in reaching a ver- 
dict adverse to a substantial right of the defendant. 

6. Rules of Evidence: Proof: Words and Phrases. The best evidence rule, which might 
more properly be called the “original writing” rule or, more correctly, the rule for 
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“production of an original writing or document,” is in reality a rule of preference for 
the production of the original of a writing, recording, or photograph when the contents 
of the item are sought to be proved. 

7, Rules of Evidence: Proof: Fraud. The original writing or “original document” rule, 
expressed in Neb. Evid. R. 1002, Neb. Rev. Stat. § 27-1002 (Reissue 1995), does not 
set up a hierarchy for admissibility of evidence, but applies when a party seeks to 
prove material contents of a writing, recording, or photograph. The purpose of mule 
1002 is the prevention of fraud, inaccuracy, mistake, or mistransmission of critical 
facts contained in a writing, recording, or photograph when its contents are an issue 
in a proceeding. 

8. Rules of Evidence: Proof. By its terms, Neb. Evid. R. 1002, Neb. Rev. Stat. 
§ 27-1002 (Reissue 1995), applies to proof of the contents of a recording. 

9. Rules of Evidence. The language of Neb. Evid. R. 1004, Neb. Rev. Stat. § 27-1004 
(Reissue 1995), which carves out exceptions to the best evidence rule, makes excep- 
tions for only specific instances of unavailability, such as where the original has been 
lost or destroyed, cannot be obtained by judicial means, or is not closely related to a 
controlling issue. 

10. Confessions: Evidence. On questioned voluntariness, an accused’s statement, 
whether an admission or a confession, made to private citizens, as well as to law 
enforcement personnel, must be voluntary as determined by a court for admissibility 
and as a fact ascertained by the jury. 

11. Confessions: Words and Phrases. In a “confession,” an accused admits guilt of 
every material element of the crime charged against him or her, whereas in an “admis- 
sion,” an accused acknowledges some fact or circumstance in itself insufficient to 
constitute an acknowledgment of guilt but tending to prove the ultimate fact of guilt. 
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MILLER-LERMAN, J. 
NATURE OF CASE 
In December 1995, Edwin Kula was convicted by a jury of 
the first degree murder of Jerry Carlson and the use of a weapon 
to commit a felony. The district court for Platte County sen- 
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tenced Kula to life in prison for first degree murder and to a con- 
secutive term of 6 to 20 years’ imprisonment for use of a weapon 
to commit a felony. Kula’s 1995 convictions were reversed on 
appeal to this court due to prosecutorial misconduct, and the 
cause was remanded for a new trial. State v. Kula, 252 Neb. 471, 
562 N.W.2d 717 (1997) (Kula I). 

On remand, Kula moved for dismissal. on the basis that retrial 
would violate his protection against double jeopardy and his 
right to a speedy trial. The district court rejected Kula’s argu- 
ments, and upon appeal, this court affirmed the district court’s 

order and remanded the cause for further proceedings. State v. 
Kula, 254 Neb. 962, 579 N.W.2d 541 (1998). 

Upon retrial, venue was changed to the district court for 
Saunders County. In December 1998, Kula was convicted by a 
jury of second degree murder and the use of a weapon to com- 
mit a felony. The district court for Saunders County sentenced 
Kula to life in prison for second degree murder and to a consec- 
utive term of 6 to 20 years’ imprisonment for use of a weapon to 
commit a felony. Kula appeals his second convictions and sen- 
tences. We reverse, and remand for a new trial. 


STATEMENT OF FACTS 

The facts of this case and the procedural history pertaining to 
Kula’s first trial are summarized in detail in Kula I and will not 
be repeated here except to the extent necessary to address the 
issues raised in this appeal. The evidence presented at the sec- 
ond trial was substantially similar to that presented at the first 
trial and recounted in Kula I. To the extent the evidence differed 
at the second trial and those differences are pertinent to the 
issues in this appeal, such differences are set forth in connection 
with the analysis of those issues below. 


ASSIGNMENTS OF ERROR 
Kula makes 29 assignments of error on appeal. We conclude 
that the following assigned error has merit and constitutes 
reversible error: The district erred in overruling Kula’s best evi- 
dence objection to the admission of written transcripts of Kula’s 
tape-recorded statement to Nebraska State Patrol Investigator 
William Mach and by permitting the redacted written transcrip- 
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tion of the tape-recorded statement to be given to the jury for its 
review during deliberation without the edited tape-recorded 
statement having been played in open court. 

With respect to the remaining assignments of error, we dis- 
cuss certain assignments of error which are likely to recur dur- 
ing further proceedings. See State v. Dixon, 259 Neb. 976, 614 
N.W.2d 288 (2000). 


STANDARDS OF REVIEW 

[1-3] The following standards of review are applicable to 
Kula’s first assignment of error pertaining to the admission of 
the written transcripts: In all proceedings where the Nebraska 
Evidence Rules apply, admissibility of evidence is controlled by 
such rules, not judicial discretion, except in those instances 
under the rules when judicial discretion is a factor involved in 
the admissibility of evidence. State v. Myers, 258 Neb. 300, 603 
N.W.2d 378 (1999). Where the Nebraska Evidence Rules com- 
mit the evidentiary question at issue to the discretion of the trial 
court, the admissibility of evidence is reviewed for an abuse of 
discretion. State v. Lessley, 257 Neb. 903, 601 N.W.2d 521 
(1999). A judicial abuse of discretion means that the reasons or 
rulings of the trial court are clearly untenable, unfairly depriv- 
ing a litigant of a substantial right and denying a just result in 
matters submitted for disposition. State v. Myers, 258 Neb. 272, 
603 N.W.2d 390 (1999). 

[4,5] In a jury trial of a criminal case, an erroneous eviden- 
tiary ruling results in prejudice to a defendant unless the State 
demonstrates that the error was harmless beyond a reasonable 
doubt. State v. Jackson, 258 Neb. 24, 601 N.W.2d 741 (1999). 
In a jury trial of a criminal case, harmless error exists when 
there is some incorrect conduct by the trial court which, on 
review of the entire record, did not materially influence the jury 
in reaching a verdict adverse to a substantial right of the 
defendant. State v. Bjorklund, 258 Neb. 432, 604 N.W.2d 169 
(2000). In determining whether error in admitting evidence was 
harmless, an appellate court bases its decision on the entire 
record in determining whether the evidence materially influ- 
enced the jury in a verdict adverse to the defendant. State v. 
Myers, supra. 
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ANALYSIS 


Admission of Written Transcripts in Lieu of Tape-Recorded 
Interview and Submission of Redacted Transcript 

to Jury During Deliberations Without Prior Playing 

of Edited Tape Recording in Open Court. 

Carlson was killed on April 15, 1994. Kula became a suspect 
in the murder investigation. On November 16, Mach, of the 
State Patrol, interviewed Kula regarding various matters, includ- 
ing guns owned by Kula and Kula’s activities on the night of 
Carlson’s murder. The interview was tape-recorded. Kula 
assigns as error the admission of the written transcripts of the 
tape-recorded interview. 

In the interview, Kula, among other things, denied killing 
Carlson, admitted causing a van driven by his son to swerve 
toward Carlson on the night Carlson was killed, and said he may 
have had blackouts that night and did not remember parts of the 
night. When asked by Mach whether he owned an “Italian made 
seven point three five millimeter rifle,’ Kula denied owning 
such a rifle. Other evidence established that Kula had owned a 
6.5-mm Carcano rifle and that Carcano rifles were made in 
Terni, Italy. Expert testimony established that the bullet found in 
Carlson’s body was likely fired from such a rifle. In the inter- 
view, when Mach generally asked Kula to list guns he had 
owned and specifically asked whether he had owned a rifle, 
Kula failed to admit owning the 6.5-mm Carcano rifle. Kula also 
specifically denied having owned a gun made in Terni, Italy. 

The tape-recorded interview contained certain inadmissible 
statements, including discussion of Kula’s prior criminal record, 
references to hearsay regarding Kula’s whereabouts on the night 
of the murder, and discussion of whether Kula was willing to 
submit to a polygraph examination. A written transcript of the 
tape recording was prepared. The State did not offer the tape 
recording itself into evidence. In lieu of the tape recording, the 
State offered into evidence both the complete written transcript, 
exhibit 240, and a redacted written transcript, exhibit 241, which 
deleted the inadmissible statements. Kula objected to the offer 
of the written transcripts on the basis that the tape itself was the 
best evidence of its contents. Kula’s counsel noted that an edited 
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version of the tape recording, deleting the inadmissible state- 
ments, was available. The State does not dispute the existence of 
an edited tape recording on appeal. 

The trial court overruled Kula’s objection, admitted the writ- 
ten transcripts, and allowed the redacted written transcript to be 
submitted to the jury. The edited version of the tape recording 
was not played for the jury, nor was the redacted transcript read 
into the record in open court. Instead, the jury was allowed to 
read the redacted transcript in the jury room during delibera- 
tions. Throughout the trial, the State presented evidence which 
was proffered as inconsistent with statements Kula had made to 
Mach in the interview and which evidence had the tendency to 
establish Kula’s guilt. At various points during its closing argu- 
ment, the State encouraged the jury in general to read the 
redacted transcript and, in particular, to pay attention to certain 
portions of Kula’s statements in the redacted transcript which 
were inconsistent with other trial evidence. 

Kula assigns the following error regarding admission of the 
written transcripts of the interview: 

The trial court erred when it overruled [Kula]’s “best evi- 
dence” objections and allowed the State to introduce into 
evidence Exhibits 240 and 241, purported transcripts of 
[Kula]’s tape-recorded statements to a State Patrol investi- 
gator, rather than playing the recorded statements to the 
jury during the evidence portion of trial. 
We agree with Kula that the trial court erred in admitting the 
transcripts to prove the contents of the tape recording without a 
finding that the tape recording was not available and in allowing 
the redacted transcript to be submitted to the jury to be read in 
the jury room during deliberations, where the jury first learned 
the contents of the transcript. 

The issues raised by Kula’s assignment of error are as fol- 
lows: (1) whether the best evidence rule applies to the offer of 
the transcripts in lieu of the tape recording; (2) if so, whether the 
State proved an exception to the preference for the original tape 
recording which would allow admission of secondary evidence 
of the contents of the tape recording; and (3) if not, whether 
admission of the transcripts and the submission of the redacted 
transcript to the jury for its use in deliberations was harmless 
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error. For the reasons recited below, we conclude on the law and 
the facts of this case that the best evidence rule applies to the 
tape recording, that the State did not establish an exception 
which would allow the admission of secondary evidence of the 
tape recording, and that the admission of the written redacted 
transcript and its submission to the jury for its use in delibera- 
tions rather than the edited tape recording’s having been played 
in Open court were not harmless error. 

Neb. Evid. R. 1002, Neb. Rev. Stat. § 27-1002 (Reissue 
1995), provides: 

To prove the content of a writing, recording, or photo- 
graph, the original writing, recording, or photograph is 
required, except as otherwise provided in these rules or by 
Act of Congress or of the Legislature of the State of 
Nebraska or by other rules adopted by the Supreme Court 
of Nebraska. 

Rule 1002 is commonly known as the best evidence rule or the 
original document rule. 
[6] We have stated: 

The best evidence rule, which might more properly be 
called the “original writing” rule or, more correctly, the 
rule for “production of an original writing or document,” is 
in reality “a rule of preference for the production of the 
original of a writing, recording or photograph when the 
contents of the item are sought to be proved. Better 
described as the ‘Original Writing Rule’, the rule is limited 
to writings, recordings, and photographs, Rule 1002; there 
is no general rule of evidence that a party must produce the 
best evidence which the nature of the case permits.” 

Equitable Life v. Starr, 241 Neb. 609, 615, 489 N.W.2d 857, 862 
(1992) (quoting Michael H. Graham, Handbook of Federal 
Evidence § 1001.0 (3d ed. 1991)). 
(7] We further stated in Equitable Life v. Starr, 241 Neb. at 
615, 489 N.W.2d at 862, that 
the original writing or “original document” rule, expressed 
in Rule 1002, does not set up a hierarchy for admissibility 
of evidence, but applies when a party seeks to prove mate- 
rial contents of a writing, recording, or photograph. .. . 
The purpose of Rule 1002 is the prevention of fraud, inac- 
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curacy, mistake, or mistransmission of critical facts con- 
tained in a writing, recording, or photograph when its con- 
tents are an issue in a proceeding. 

(Citations omitted.) 

[8] By its terms, rule 1002 applies to proof of the contents of 
a recording. Therefore, because the State offered the written 
redacted transcript into evidence at trial in lieu of the content of 
the tape recording, the original tape recording was required pur- 
suant to rule 1002. 

Contrary to the dictates of rule 1002, the State argues on 
appeal that the best evidence rule does not apply because the 
transcripts were not introduced to prove the contents of the tape 
recording, but, instead, were introduced to prove “the conversa- 
tion itself and [Kula]’s statements made therein.” Brief for 
appellee at 16. The State-asserts on appeal that it could use any 
medium it chose to prove the substance of Kula’s statements and 
relies on cases from other jurisdictions for the proposition that it 
was not required to introduce the tape recording. See, United 
States v. Rose, 590 F.2d 232 (7th Cir. 1978), cert. denied 442 
U.S. 929, 99 S. Ct. 2859, 61 L. Ed. 2d 297 (1979); United States 
v. Gonzales-Benitez, 537 F.2d 1051 (9th Cir. 1976), cert. denied 
429 U.S. 923, 97 S. Ct. 323, 50 L. Ed. 2d 291. The cases relied 
on by the State are distinguishable because in those cases the 
government sought to prove the statements given by the defend- 
ant but did so through the testimony of participants to the con- 
versation, not through a transcript made of a tape recording of 
the underlying conversation. 

Rather than the cases relied on by the State, the instant case 
is more similar to U.S. v. Workinger, 90 F.3d 1409 (9th Cir. 
1996). In Workinger, the government sought admission of a 
transcript of a tape recording made during the defendant’s depo- 
sition. The court recognized that “a tape recording cannot be 
said to be the best evidence of a conversation when a party seeks 
to call a participant in or observer of the conversation to testify 
to it.” Id. at 1415. The court noted, however, that while “ulti- 
mately, the transcript of the tape was intended to reflect the con- 
tent of the conversation that took place[,] more proximately, it 
was intended to reflect the content of the tape itself.” Jd. In 
Workinger, the transcript was prepared by a secretary who lis- 
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tened to the tape, and the transcript that she prepared was 
intended to reflect what she heard on the tape. The U.S. Court of 
Appeals for the Ninth Circuit concluded that the best evidence 
rule applied under these circumstances and that “the tape [rather 
than the transcription of the tape] was the best evidence of what 
was recorded upon it.” Id. 

We find the reasoning of the Ninth Circuit in Workinger help- 
ful in the analysis of Kula’s assignment of error. At trial, the 
transcripts were intended to prove the contents of the tape 
recording; that is, the transcripts were offered in lieu of the tape 
recording based on Mach’s representation at trial that the words 
in the transcripts were the words embodied on the tape record- 
ing. Rule 1002 dictates a preference for the production of the 
“original” recording rather than a transcription thereof. Rule 
1002 was applicable to the tape recording and the offer of the 
transcripts in lieu thereof. Rule 1002 required that in order to 
prove the contents of the recording at trial, the original record- 
ing was required. 

Having concluded that rule 1002 was applicable to the offer 
of the transcripts in lieu of the tape recording does not end our 
inquiry, however, because Neb. Evid. R. 1004, Neb. Rev. Stat. 
§ 27-1004 (Reissue 1995), provides that under certain circum- 
stances, the original is not required to be offered and other evi- 
dence of the contents of a recording is admissible. The rule 1004 
exception to rule 1002 applies if one of the following is shown: 

(1) All originals are lost or have been destroyed, unless 
the proponent lost or destroyed them in bad faith; or 

(2) No original can be obtained by any available judicial 
process or procedure; or 

(3) At a time when an original was under the control of 
the party against whom offered, he was put on notice, by 
the pleadings or otherwise, that the contents would be a 
subject of proof at the hearing, and he does not produce the 
original at the hearing; or 

(4) The writing, recording, or photograph is not closely 
related to a controlling issue. 

§ 27-1004. 

In the instant case, the district court did not make a specific 

finding that best evidence rule 1002 was or was not applicable 
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or that if applicable, the original tape recording had been lost or 
destroyed or that any of the other rule 1004 exceptions were 
applicable. At trial, the State’s argument was essentially that the 
best evidence rule did not apply to either the tape recording or 
the admissibility of the transcripts, exhibits 240 and 241. We 
note for the sake of completeness that at trial, the State acknowl- 
edged that the complete tape recording would be inadmissible 
because of the inadmissible material which it contained. In rul- 
ing on Kula’s motion for an order requiring that an edited ver- 
sion of the tape be played in open court, the district court stated 
that “the fact remains that the state does have the right to pro- 
ceed in whatever fashion that they [sic] wish to do so and that 
will be the ruling here today.” The record indicates that the dis- 
trict court found that the best evidence rule did not apply and 
that therefore the tape and the transcript were equally acceptable 
forms of evidence. 

Although the district court did not explicitly make such find- 
ing, the State argues on appeal that should the best evidence rule 
apply, the redacted transcript was admissible because the tape 
recording was “unavailable” and that the State was therefore 
permitted to use secondary evidence, i.e., the redacted tran- 
script, to prove the contents of the unedited tape recording. The 
State argues that the original tape recording was “unavailable” 
because it contained inadmissible statements, including discus- 
sion of Kula’s prior criminal record, references to hearsay 
regarding Kula’s whereabouts on the night of the murder, and 
discussion of whether Kula was willing to submit to a polygraph 
examination. 

[9] In support of its argument, the State cites to cases from 
other jurisdictions in which courts found that an original tape 
recording was “unavailable” because portions of the tape 
included inadmissible evidence. See State v. Holland, 781 
S.W.2d 808, 811 (Mo. App. 1989) (“having at defendant’s 
request deleted prejudicial portions of the tape recording, the 
trial court was well within the parameters of its discretion to 
consider the [unedited] tape to be ‘unavailable’ evidence, and in 
allowing as secondary evidence the transcript with the prejudi- 
cial content deleted as a precautionary measure to protect the 
defendant”); State v. King, 557 S.W.2d 51, 53 (Mo. App. 1977) 
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(citing “well-recognized exception” to best evidence rule that 
secondary evidence may be admitted when original is “unavail- 
able” and deferring to trial court’s finding that tape was unavail- 
able because of incriminating references in tape and because 
defendant had not presented evidence that references could be 
effectively deleted from tape); State v. Caldwell, 671 S.W.2d 
459 (Tenn. 1984). Contrary to such cases, which appear to rely 
on the common-law rule of best evidence rather than statutory 
best evidence laws, the language of Nebraska’s statute, 
§ 27-1004, which carves out exceptions to the best evidence rule 
makes exceptions for only specific instances of “unavailability,” 
such as where the original has been lost or destroyed, cannot be 
obtained by judicial means, or is not closely related to a con- 
trolling issue. Neither the statute itself nor our prior case law has 
carved out an exception declaring that the original is “unavail- 
able” for the reason that a portion of the original may be inad- 
missible. Where, as in the instant case, the record indicates that 
an edited tape recording is available, we decline to characterize 
the tape recording as “unavailable” for purposes of rule 1004. 

In the instant case, the district court stated that the State could 
present the evidence relating to Mach’s interview of Kula in any 
manner it preferred, which indicates that the district court found 
not that an exception to the best evidence rule was present, but, 
rather, that the best evidence rule was inapplicable. The district 
court misperceived the law. 

As we have noted above, the best evidence rule did apply 
because the State offered the redacted written transcript to prove 
the contents of the tape recording. Pursuant to the best evidence 
rule, rule 1002, the edited tape recording should have been 
offered to prove the contents of the admissible portions of the 
tape recording unless an exception under rule 1004 was estab- 
lished which would permit the admission of secondary evidence 
in lieu of the original. No such exception was established in the 
record, nor did the district court find an exception to exist. On 
the contrary, the record indicates that an edited tape recording 
was available. The district court erred in treating the best evi- 
dence rule as inapplicable to the tape recording and to the offer 
of exhibits 240 and 241 and, further, in failing to determine 
whether a rule 1004 exception to the best evidence rule applied. 
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We conclude that the district court erred in admitting the tran- 
scripts and, in particular, admitting the redacted transcript in 
lieu of the edited tape recording. 

Having determined that the district court erred in admitting 
the transcripts, we need to consider whether such error was 
harmless. In a jury trial of a criminal case, an erroneous eviden- 
tiary ruling results in prejudice to a defendant unless the State 
demonstrates that the error was harmless beyond a reasonable 
doubt. State v. Jackson, 258 Neb. 24, 601 N.W.2d 741 (1999). 

Relevant to our analysis of harmless error in the instant case 
is a review of the entire record and the manner in which the 
State’s evidence was presented to the jury. State v. Myers, 258 
Neb. 300, 603 N.W.2d 378 (1999). The district court allowed the 
redacted transcript of the interview into evidence, and instead of 
having the edited tape recording played to the jury in open court 
at trial, the district court allowed the redacted transcript to go to 
the jury room for the jury’s unsupervised review. We note that 
even in those cases where other jurisdictions have allowed a 
redacted transcript into evidence because a tape recording con- 
tained inadmissible statements, the redacted transcript was read 
into the record rather than being given to the jury for unsuper- 
vised review during deliberations. See, State v. King, 557 
S.W.2d 51 (Mo. App. 1977); State v. Caldwell, 671 S.W.2d 459 
(Tenn. 1984). 

Throughout the trial, the State presented evidence which was 
designed to show inconsistencies between Kula’s taped inter- 
view with Mach compared to the other facts proved or sought to 
be proved by the State, all of which was designed to impress the 
jury with Kula’s guilt. In an effort to tie the trial evidence to the 
interview, the State referred generally to the transcripts a num- 
ber of times in its closing argument and encouraged the jury to 
review the redacted transcript during deliberations. The State 
specifically drew the jury’s attention to portions of the redacted 
transcript in which Kula discussed having caused a van driven 
by his son to swerve toward Carlson and another man as they 
were walking along the street on the night Carlson was killed. 
The State also specifically drew attention to what it described as 
Kula’s repeated denials that he had owned a 6.5-mm Carcano 
rifle and characterized such denials as “an admission [by Kula] 


STATE v. KULA 195 
Cite as 260 Neb. 183 


that he used this gun to murder Jerry Carlson.” Those portions 
of the transcript emphasized by the State in its closing argument, 
as well as other portions of the interview, such as Kula’s state- 
ments that he may have had blackouts and was unable to remem- 
ber everything that happened the night of Carlson’s homicide, 
were evidence upon which the jury could reasonably have relied 
in finding Kula guilty. In view of the entire record, we cannot 
conclude that the district court’s rulings admitting exhibits 240 
and 241 were harmless. 

We recently filed our opinion in State v. Dixon, 259 Neb. 976, 
614 N.W.2d 288 (2000), which, although involving a different 
evidentiary issue, is instructive in the instant case. Dixon 
involved a tape recording which was admitted into evidence and 
played in open court at trial. Upon the jury’s request, the district 
court in Dixon allowed an audiotape playback machine and the 
tape recordings into the jury room for the jury’s unsupervised 
use during deliberations. In Dixon, we discussed the dangers 
inherent in allowing a jury to rehear portions of the trial evi- 
dence after it had commenced deliberations. We cited the tradi- 
tional common-law rule that a trial court has no discretion to 
submit depositions and other testimonial materials to the jury 
room for unsupervised review and noted that the rule was 
designed to curtail the danger that the jury may give undue 
emphasis to the part of the evidence reheard or capable of 
repeated rehearing. We stated in Dixon that the proper procedure 
when a tape recording has been properly admitted into evidence 
is that the tape recording “should be played once in open court 
so that the jury can hear the tape in the same manner that it does 
other evidence.” 259 Neb. at 987-88, 614 N.W.2d at 297. We fur- 
ther stated that when the jury makes a request to rehear certain 
evidence during deliberations, “the trial court must proceed to 
weigh the probative value of the evidence against the danger of 
undue emphasis, in open court in the presence of both parties or 
their counsel, before determining whether portions of the evi- 
dence should be reheard by the jury.” Jd. at 988, 614 N.W.2d at 
297. If the court decides to allow such repetition of evidence, it 
should do so “in open court in the presence of the parties or their 
counsel or under other strictly controlled procedures of which 
the parties have been notified.” Jd. at 987, 614 N.W.2d at 297. 
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We determine that in the instant case, there was a palpable 
danger that the jury gave undue emphasis to the redacted tran- 
script in its deliberations where it found Kula guilty of second 
degree murder and use of a weapon to commit a felony. If proper 
procedure had been followed, admissible portions of the tape 
recording would have been played once to the jury in open court 
in the same manner as other evidence. Even assuming without 
concluding that the State could properly have entered the 
redacted transcript into evidence rather than the tape recording, 
the procedure would, nevertheless, have been for the redacted 
transcript to be read to the jury once along with the other evi- 
dence at trial. Compare, State v. King, 557 S.W.2d 51 (Mo. App. 
1977); State v. Caldwell, 671 S.W.2d 459 (Tenn. 1984). Instead, 
the first opportunity the jury had to learn the precise content of 
Kula’s statements in the interview with Mach was by reading the 
redacted transcript in the jury room during deliberations. This 
procedure, combined with the State’s suggestion to study the 
transcript and the opportunity for repeated unsupervised review, 
invited the jury to give undue emphasis to that portion of the 
evidence. 

The redacted transcript contained statements which, as urged 
by the State, the jury could have found to incriminate Kula and 
which materially influenced the jury in a verdict adverse to 
Kula. See State v. Myers, 258 Neb. 300, 603 N.W.2d 378 (1999). 
Allowing the redacted transcript to go to the jury room where 
the jury would have its first opportunity to learn the contents of 
the redacted transcript permitted the jury unrestricted review 
and placed undue emphasis on this evidence. Under the law and 
the facts of this case, we cannot conclude that the district court’s 
error in admitting the redacted transcript instead of the edited 
tape recording and submitting the redacted transcript to the jury 
for its deliberation was harmless beyond a reasonable doubt. 
State v. Jackson, 258 Neb. 24, 601 N.W.2d 741 (1999). We 
therefore reverse Kula’s convictions and remand the cause for a 
new trial. 


Kula’s Statements to Jeffrey Barnes. 
Our determination that the district court committed reversible 
error by admitting the redacted transcript rather than the edited 
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tape and allowing the redacted transcript to go to the jury room 
where the jury first learned its contents resolves this appeal. 
While we are not required to consider Kula’s additional assign- 
ments of error, see, White v. Board of Regents, ante p. 26, 614 
N.W.2d 330 (2000); In re Interest of Battiato, 259 Neb. 829, 613 
N.W.2d 12 (2000) (appellate court is not obligated to engage in 
analysis not needed to adjudicate case and controversy before 
it), we may, at our discretion, discuss issues unnecessary to the 
disposition of an appeal where those issues are likely to recur 
during further proceedings, see State v. Dixon, 259 Neb. 976, 
614 N.W.2d 288 (2000). We will therefore address certain of 
Kula’s remaining assignments of error which involve issues 
likely to recur on remand. 

Jeffrey Barnes was Kula’s fellow inmate after Kula had been 
convicted of first degree murder at the first trial in 1995, the 
conviction for which was reversed in Kula J. At the second trial, 
Barnes testified regarding certain statements Kula had made to 
Barnes while they were incarcerated. Kula has assigned several 
errors relative to Barnes’ testimony at the second trial. We con- 
clude that Barnes’ testimony regarding statements Kula made to 
him should not have been admitted in the absence of a ruling as 
to the voluntariness with which Kula made the statements and 
that the district court erred in failing to make a ruling on volun- 
tariness when asked to do so by Kula. 

At the second trial, Barnes testified as to statements Kula 
made to him on unspecified dates in the period from June 12, 
1996, to May 15, 1997. These included statements regarding 
guns Kula owned and, specifically, that he had owned a 6.5-mm 
Carcano rifle. Barnes also testified about Kula’s statements 
regarding Kula’s activities on April 15 and 16, 1994, and, specif- 
ically, that after taking his son home, Kula had returned to Silver 
Creek. Kula asserts on appeal, inter alia, that in his conversa- 
tions with Barnes, he denied killing Carlson but notes that 
Barnes was not allowed to testify regarding such exculpatory 
statements at trial. 

Prior to the second trial, the State filed a motion in limine to 
prohibit Kula “from eliciting from witnesses exculpatory 
hearsay comments made by [Kula] professing his innocence or 
lack of involvement with respect to the Jerry Carlson homicide.” 
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The district court stated in a November 18, 1998, order that 
although the issue seemed to be one appropriate to consider at 
trial, the problem would be relevant at the time of opening state- 
ments as the defense might attempt to refer to such testimony. 
The district court therefore sustained the motion, but granted 
counsel permission to address the issue further should trial pro- 
ceed in a fashion not anticipated. 

On November 13, 1998, Kula filed a motion requesting (1) a 
hearing to determine whether his statements to Barnes were vol- 
untary and (2) following such hearing, an order to suppress evi- 
dence of such statements. In the motion, Kula asserted that any 
conversations Kula had had with Barnes resulted from the judg- 
ment and sentence imposed after the December 1995 trial and 
that prosecutorial misconduct caused the December 1995 trial to 
be unfair and to be reversed on appeal. Kula further asserted that 
his statements to Barnes resulted from his “prolonged and unrea- 
sonable detention . . . and the resulting anxiety, stress, duress, 
confusion, and coercive atmosphere associated therewith” and 
that therefore, the prosecutorial misconduct which resulted in his 
“unlawful conviction and prolonged incarceration” constituted 
an “improper influence upon [Kula] by the government” which 
rendered Kula’s statements to Barnes involuntary. 

On November 18, 1998, the district court entered an order 
ruling On various motions, including the State’s motion in lim- 
ine, but not Kula’s November 13 motion. In the November 18 
order, the district court noted that a hearing would be held 
November 20 to address other remaining motions. The record 
contains no indication that a hearing was held November 20, 
that any pretrial hearing on voluntariness was held, or that any 
pretrial ruling on voluntariness was made. The State asserts in 
its brief that Kula’s counsel canceled the November 20 hearing 
in light of certain rulings in the November 18 order. Kula asserts 
in his brief that his counsel did not understand that the volun- 
tariness issue was to be addressed at the November 20 hearing, 
but, rather, that the November 20 hearing was to address unre- 
lated issues which had become moot due to the November 18 
order. 

On the second day of trial, after jury selection but before evi- 
dence was presented, Kula again raised the issue of the volun- 
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tariness of his statements to Barnes. The district court heard 
argument of counsel on the issue of whether a voluntariness 
hearing and ruling were required. After hearing such argument, 
the district court stated “‘[a]ll right, submitted,” and moved on to 
other matters. The record shows no subsequent ruling on the 
matter. 

The State called Barnes and elicited testimony establishing 
that Barnes knew Kula, that he and Kula had been in “pretrial 
custody status” together, and that they had discussed the events 
surrounding Carlson’s killing. When the State asked Barnes to 
relate Kula’s statements, Kula made a continuing foundational 
objection on the basis that the State had not established that the 
statements were voluntary. The district court overruled Kula’s 
objection. 

After the State completed its direct examination of Barnes, 
Kula moved to strike Barnes’ testimony based on the lack of 
foundation and “the reason that we can’t fully develop on cross- 
examination based on this court’s prior ruling on a motion in 
limine as well as just the general circumstances, the full cir- 
cumstances behind these statements.” Kula asked the district 
court, if it denied the motion to strike, that the district court then 
consider overruling the motion in limine and allowing Kula to 
cross-examine Barnes regarding Kula’s exculpatory statements 
made to Barnes. The district court overruled the motion to strike 
and allowed the motion in limine to stand. 

Kula cross-examined Barnes within the limitations set by the 
district court’s orders. Kula was not allowed to ask Barnes 
whether Kula had denied killing Carlson. However, Kula was 
allowed to bring out testimony from Bames that Kula had never 
expressed to Barnes that he wanted to harm Carlson in any way, 
that Kula had not indicated to Barnes that he was in the area of 
the shooting on the night of April 15, 1994, and that Kula had 
not told Barnes that he had the Carcano rifle or 6.5-mm ammu- 
nition with him on the night of April 15. 

Kula has raised four assignments of error regarding Barnes’ 
testimony. Kula claims that the district court erred in (1) deny- 
ing his request for a hearing to determine the voluntariness of 
his statements to Barnes, (2) overruling his foundational objec- 
tions which were based on the State’s failure to establish that 
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Kula’s statements to Barnes were voluntary, (3) overruling his 
motion to strike Barnes’ testimony on the grounds that Kula 
could not develop the circumstances surrounding his statements 
to Barnes without disclosing Kula’s prior conviction, and (4) 
sustaining the State’s motion in limine and precluding Kula 
from cross-examining Barnes regarding statements Kula made 
to Barnes denying involvement in Carlson’s death. Following 
our review, we determine that the record shows that the district 
court did not rule on Kula’s motion to determine voluntariness 
of his statements to Barnes as it is required to do under State v. 
Bodtke, 219 Neb. 504, 363 N.W.2d 917 (1985), and we therefore 
conclude that admission of Barnes’ testimony without such a 
ruling was error. 
' [10] In Bodtke, we held: 
On questioned voluntariness, an accused’s statement, 
whether an admission or a confession, made to private cit- 
izens, as well as to law enforcement personnel, must be 
voluntary as determined by a court for admissibility and as 
a fact ascertained by the jury. Such expression of law 
regarding voluntariness is based on our existing and oft- 
stated rule: To be admissible, a statement or confession 
must have been freely and voluntarily made. 
219 Neb. at 513, 363 N.W.2d at 923. 

{11} In Bodtke, we recognized a distinction between an 
admission and a confession and noted that “‘[iJn a confession an 
accused admits guilt of every material element of the crime 
charged against him, whereas in an admission an accused 
acknowledges some fact or circumstance in itself insufficient to 
constitute an acknowledgment of guilt but tending to prove the 
ultimate fact of guilt.’ 219 Neb. at 508, 363 N.W.2d at 921. 
Kula’s statements to Barnes did not amount to a confession, as 
he did not admit killing Carlson. However, the Bodtke standards 
apply to admissions as well as to confessions. Certain of Kula’s 
statements to Barnes, particularly his statements that he owned 
a gun which shot the type of bullet found in Carlson’s body and 
that he returned to Silver Creek after taking his son home, are 
evidence which would have a tendency to prove his guilt and 
are, therefore, admissions. Such admissions were helpful to the 
State’s case, as they tended to establish facts consistent with 
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guilt and appeared to contradict statements Kula had made to 
investigators. Because Kula’s statements to Barnes were admis- 
sions and because Kula raised a question as to the voluntariness 
of those statements, pursuant to the holding in Bodtke, the dis- 
trict court was required to make a preliminary finding as a mat- 
ter of law that the statements were given voluntarily before 
admitting evidence of the statements, and the jury was required 
to make a factual finding of voluntariness. 

At trial, the State argued that a hearing on voluntariness was 
not required in connection with statements made to private citi- 
zens as distinguished from law enforcement personnel. The 
State appears to have abandoned that argument on appeal and 
instead argues that Kula waived the hearing on voluntariness. 
The controlling law applicable to the voluntariness issue is that 
where requested to do so, the trial court is to make a preliminary 
determination of voluntariness as a matter of law, and the record 
shows that the district court was requested to do so. 

The record in this case indicates that Kula did not waive the 
hearing on voluntariness. Rather, the record indicates that the 
district court did not rule on the issue of voluntariness, because 
it appears to have agreed with the State’s argument at trial that 
no hearing or determination of voluntariness was required in 
regard to statements made to private citizens. Such determina- 
tion was contrary to our holding in State v. Bodtke, 219 Neb. 
504, 363 N.W.2d 917 (1985). 

As stated above, Bodtke holds that to be admissible, an 
accused’s admission or confession made to a private citizen 
must be voluntary. Where requested, such determination of vol- 
untariness is to be made both as a preliminary determination by 
the court, as a matter of law regarding admissibility, and as a 
factual finding by the jury. In the instant case, the district court 
erred by failing to make the threshold determination as to the 
voluntariness of Kula’s statements to Barnes prior to the admis- 
sion of Barnes’ testimony regarding Kula’s admissions. Upon 
remand, the district court shall determine the voluntariness of 
Kula’s statements prior to the admission of Barnes’ testimony. 
In view of our direction upon remand, we need not consider 
Kula’s additional assignments of error regarding Barnes’ 
testimony. 
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CONCLUSION 

We conclude on the facts of this case that the district court 
committed reversible error in admitting the redacted transcript 
of the tape recording of the investigative interview of Kula in 
lieu of the edited tape recording and in permitting the jury to 
take the redacted transcript into the jury room during delibera- 
tion, where the jury first learned of its content. We further con- 
clude on the record of the second trial that the district court 
erred in failing to make a threshold determination as a matter of 
law as to whether Kula’s statements to Barnes were voluntary 
and admissible. We do not address Kula’s remaining assign- 
ments of error. We reverse Kula’s convictions and remand the ~ 
cause for a new trial. 
REVERSED AND REMANDED FOR A NEW TRIAL. 


DEAN KELLER, APPELLANT, V. CALVIN R. BONES AND 
AUDREY J. BONES, TRUSTEES OF THE CALVIN R. AND 
AUDREY J. BONES FAMILY TRUST, APPELLEES. 
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1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. Contracts: Appeal and Error. The construction of a contract is a matter of law, in 
connection with which an appellate court has an obligation to reach an independent, 
correct conclusion irrespective of the determinations made by the court below. 

4. Contracts: Intent. A contract which is written in clear and unambiguous terms is not 

subject to interpretation or construction; rather, the intent of the parties must be deter- 

mined from the contents of the contract, and the contract must be enforced according 
to its terms, 

Contracts. A contract is viewed as a whole in order to construe it. 

6. Contracts: Time. To the extent that a buyer’s offer does not speak to a time within 
which communication of the acceptance must be made, a reasonable time is used. 
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7. Contracts: Intent. The interpretation given to a contract by the parties themselves 
while engaged in the performance of it is one of the best indications of true intent and 
should be given great, if not controlling, influence. 
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Judge, Retired, on appeal thereto from the District Court for 
Lincoln County, JoHN P. Murpuy, Judge. Judgment of Court of 
Appeals reversed, and cause remanded with directions. 
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HENprRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

This is an action for specific performance of a real estate pur- 
chase agreement brought by Dean Keller (the buyer) against 
Calvin R. Bones and Audrey J. Bones (the sellers). The district 
court for Lincoln County, Nebraska, granted the sellers’ motion 
for summary judgment, finding that no contract existed between 
the parties due to the sellers’ failure to communicate their accep- 
tance within the time prescribed in the buyer’s offer. The 
Nebraska Court of Appeals affirmed. On further review, we con- 
clude that a binding contract was formed by the parties and, 
therefore, reverse. 


BACKGROUND 

The following recitation of the pertinent facts is taken from 
the Nebraska Court of Appeals’ opinion, Keller v. Bones, 8 Neb. 

App. 946, 948-49, 604 N.W.2d 847, 850 (2000): 
The material facts in this case are undisputed. Calvin R. 
Bones and Audrey J. Bones are the trustees of the Calvin 
R. and Audrey J. Bones Family Trust. The trust owns, inter 
alia, a ranch in Lincoln County, Nebraska, which is the 
subject of this dispute. On June 11, 1997, the Boneses 
listed the ranch for sale with a real estate agent in North 
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Platte, Nebraska, called Agri Affiliates, Inc. (agent). 
According to the listing agreement between the Boneses 
and their agent, if the listing sold to the current tenants, 
Lydic Brothers, the agent would receive only a 1-percent 
commission. On the other hand, if the listing sold to any- 
one else, the agent would receive a 6-percent commission. 

On July 17, 1997, Dean Keller submitted an offer to buy 
the ranch to the agent in the form of a “Real Estate 
Purchase Agreement” (offer) and made an earnest money 
deposit of $49,000 payable to the agent. The offer was for 
$490,000 and by its own terms would be withdrawn if not 
accepted by July 21 at 5 p.m. At 4:53 p.m. on July 21, the 
Boneses faxed a signed copy of the offer to their agent. 
Paragraph 15 of the offer states in part that “[u]pon execu- 
tion by Seller, this agreement shall become a binding con- 
tract.” Loren Johnson, the agent’s representative, did not 
telephone Keller to inform him of the Boneses’ acceptance 
until 5:12 p.m. on July 21 and did so by leaving a voice 
message on Keller’s answering machine. 

On July 22, 1997, Don Lydic, a representative of Lydic 
Brothers, informed the Boneses and the agent that Lydic 
Brothers would match Keller’s offer for the ranch. The 
Boneses wanted to accept Don Lydic’s offer and sell the 
ranch to Lydic Brothers. Later that same day, the agent 
asked Keller if he would be willing to release the Boneses 
from the agreement and “back out” of the deal. Keller 
refused and asserted that he wanted to go forward with the 
sale. 

The Boneses unequivocally informed Keller on 
December 5, 1997, that they would not sell the ranch to 
him. After the Boneses failed to close on December 10, 
1997—the date set in the offer—Keller brought suit against 
the Boneses seeking specific performance and other relief. 

All parties filed motions for summary judgment. On January 
5, 1999, the district court entered summary judgment for the 
sellers, finding that no valid contract was formed because the 
sellers’ acceptance was not communicated to the buyer until 
after the deadline set forth in the offer had expired. The district 
court therefore dismissed the buyer’s petition. 
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The buyer appealed the judgment of dismissal to the 
Nebraska Court of Appeals, alleging that the trial court erred in 
(1) finding that the sellers’ acceptance must be communicated to 
the buyer prior to the expiration of the offer, contrary to the lan- 
guage in the offer, and (2) finding that the buyer did not waive 
the late communication of the acceptance. The Court of Appeals 
affirmed, finding our decision in Pribil v. Ruther, 200 Neb. 161, 
262 N.W.2d 460 (1978), controlling. The court noted that under 
Pribil, neither the sellers’ act of signing the offer nor the act of 
faxing a signed copy to their agent constituted the requisite 
“communication” of the acceptance to the buyer to form a bind- 
ing contract. The court maintained that the message left by the 
sellers’ agent on the buyer’s answering machine did not consti- 
tute the requisite communication because it was not in writing 
as required by the offer, was made after the 5 p.m. deadline, and 
was not delivered personally or by registered mail, as further 
required by the offer. 

The Court of Appeals also determined that “[t]here was no 
communication from [the buyer] to the [sellers] or their agent 
which could be interpreted either as a waiver of the [sellers’] 
failure to accept within the time specified or as an acceptance of 
a counteroffer.” Keller v. Bones, 8 Neb. App. 946, 953, 604 
N.W.2d 847, 853 (2000). The court maintained that even if 
Nebraska law allowed the buyer to make a waiver, the buyer did 
not comply with a provision in his own offer which required 
waivers to be in writing. Thus, the Court of Appeals affirmed the 
order of the district court, finding that no contract existed 
between the parties. 


ASSIGNMENTS OF ERROR 

In petitioning for further review, the buyer assigns, summa- 
rized and restated, that the Court of Appeals erred (1) in deter- 
mining that Pribil v. Ruther, supra, controlled; (2) in determin- 
ing that no valid contract existed between the parties; (3) in 
determining that an acceptance of his offer could not be gov- 
erned by the language of the contract, and instead required an 
actual communication of the sellers’ acceptance to him; (4) in 
determining that a valid contract between the buyer and the sell- 
ers was not created by their subsequent communications and 
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course of dealing with each other following the expiration of the 
stated deadline in the buyer’s original offer; (5) in determining 
that no contract was formed after the buyer waived the late com- 
munication of the sellers’ acceptance, or, in the alternative, that 
the buyer could effectuate a waiver in writing only; and (6) in 
affirming the district court’s order granting summary judgment 
in favor of the sellers. 


STANDARD OF REVIEW 

[1] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Sherrets, Smith v. MJ Optical, Inc., 259 Neb. 
424, 610 N.W.2d 413 (2000); Olsen v. Farm Bureau Ins. Co., 
259 Neb. 329, 609 N.W.2d 664 (2000); Turner v. Fehrs Neb. 
Tractor & Equip., 259 Neb. 313, 609 N.W.2d 652 (2000). 

(2] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. 
Sherrets, Smith v. MJ Optical, Inc., supra; Turner v. Fehrs Neb. 
Tractor & Equip., supra; Rodriguez v. Nielsen, 259 Neb. 264, 
609 N.W.2d 368 (2000); Neill v. Hemphill, 258 Neb. 949, 607 
N.W.2d 500 (2000). 

[3] The construction of a contract is a matter of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent, correct conclusion irrespective of the determi- 
nations made by the court below. Fraternal Order of Police v. 
County of Douglas, 259 Neb. 822, 612 N.W.2d 483 (2000); Ray 
Tucker & Sons v. GTE Directories Sales Corp., 253 Neb. 458, 
571 N.W.2d 64 (1997); McDonald’s Corp. v. Goler, 251 Neb. 
934, 560 N.W.2d 458 (1997). 


ANALYSIS 
The Court of Appeals determined that under Pribil v. Ruther, 
200 Neb. 161, 262 N.W.2d 460 (1978), a communicated accep- 
tance was required in order to form a binding contract. In Pribil, 
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we Stated that “[a]n express contract is proved by evidence of a 
definite offer and unconditional acceptance. Where the offer 
requires a promise on the part of the offeree, a communicated 
acceptance is essential.” 200 Neb. at 163, 262 N.W.2d at 462. 
The Court of Appeals reached its determination notwithstanding 
language in the offer dispensing with the notice requirement. 
The relevant provisions of the buyer’s offer provide as follows: 
“12. [T]he Buyer and Seller each acknowledge that this agree- 
ment, when signed, becomes a LEGALLY BINDING CON- 
TRACT ....15.... Buyer acknowledges that this agreement 
is not binding until accepted by the Seller. Upon execution by 
Seller, this agreement shall become a binding contract.” The 
purchase agreement which formed the basis of the buyer’s offer 
in Pribil did not contain a provision similar to that contained in 
the buyer’s offer in this case, which provides that the agreement 
becomes a binding contract upon execution. ; 

Although we have adhered to the general principle that the 
offeror is master of the offer, see Hughes v. Cornhusker Cas. 
Co., 235 Neb. 656, 456 N.W.2d 765 (1990), we have never 
addressed the issue of whether an offer may dispense with a 
notice of acceptance. We note that several jurisdictions have rec- 
ognized that an acceptance need not be communicated to form a 
binding contract where the language of the offer dispenses with 
this requirement. See, Edens v. Goodyear Tire & Rubber Co., 
858 F.2d 198 (4th Cir. 1988) (stating offeror entitled to notifica- 
tion of acceptance unless offer indicates contrary intention); 
Frandsen v. Gerstner, 26 Utah 2d 180, 487 P.2d 697 (1971) 
(concluding express terms of offer may modify general rule 
requiring communication of acceptance); Harleaux v. Wood, 542 
So. 2d 747 (La. App. 1989) (concluding contract became bind- 
ing upon offeree’s signature because by terms of offer, parties 
altered general rule that contract is not perfected until notice of 
acceptance is received); Joiner v. Elrod, 716 S.W.2d 606, 609 
(Tex. App. 1986) (stating because “notification of acceptance is 
required for the benefit of the person who makes the offer, the 
person who makes the offer may dispense with notice to him- 
self”). See, also, 1 Arthur L. Corbin, Corbin on Contracts § 3.13 
(Joseph M. Perillo rev. ed. 1993 & Cum. Supp. 2000); 
Restatement (Second) of Contracts § 56 (1981). But see Kendel 
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v. Pontious, 261 So. 2d 167 (Fla. 1972) (concluding where offer 
stated it would become binding upon signing by both parties, 
offeree was nonetheless required to communicate its 
acceptance). 

We need not decide whether to recognize an exception to the 
rule requiring a communicated acceptance in this case because 
we find uncontroverted evidence that the sellers’ acceptance was 
communicated to the buyer, thereby establishing a binding con- 
tract. The Court of Appeals determined that 

[the buyer’s] offer required that the [the sellers] accept in 
writing by 5 p.m. on July 21, 1997, through registered mail 
or delivering the acceptance to [the buyer] personally. 
Additionally, paragraph 15 of the offer states in part, 
“Time is of the essence of this agreement and each and 
every provision hereof.” The voice message left on [the 
buyer’s] answering machine was not in writing, occurred 
after the deadline, and was not delivered by the means 
specified in the offer; thus, it could not constitute an 
acceptance. 
Keller v. Bones, 8 Neb. App. 946, 952, 604 N.W.2d 847, 852 
(2000). The terms of the buyer’s offer required only that the 
offer be signed by the 5 p.m. deadline, not that it be communi- 
cated prior to that time as found by the Court of Appeals. The 
offer is silent with respect to the manner and time for communi- 
cation of acceptance. Paragraph 4 of the offer provides that 
“[(t]his document constitutes an offer to purchase the Property. 
In the event this offer is not accepted by Seller on or before July 
21, 1997 at 5 o’clock p.m., this offer shall be deemed revoked 
and the deposit shall be refunded to Buyer.” Paragraphs 12 and 
15 of the offer, when read together, define “acceptance” to mean 
when the document is signed. Paragraph 15 provides, “Buyer 
acknowledges that this agreement is not binding until accepted 
by the Seller. Upon execution by Seller, this agreement shall 
become a binding contract.” (Emphasis supplied.) Paragraph 12 
provides, “Buyer and Seller each acknowledge that this agree- 
ment, when signed, becomes a LEGALLY BINDING CON- 
TRACT.” (Emphasis supplied.) (Emphasis in original.) 

[4,5] A contract which is written in clear and unambiguous 

terms is not subject to interpretation or construction; rather, the 
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intent of the parties must be determined from the contents of the 
contract, and the contract must be enforced according to its 
terms. ConAgra, Inc. v. Bartlett Partnership, 248 Neb. 933, 540 
N.W.2d 333 (1995); Schrempp and Salerno v. Gross, 247 Neb. 
685, 529 N.W.2d 764 (1995). A contract is viewed as a whole in 
order to construe it. Ruble v. Reich, 259 Neb. 658, 611 N.W.2d 
844 (2000); Bachman v. Easy Parking of America, 252 Neb. 325, 
562 N.W.2d 369 (1997). 

Construing the language of the buyer’s offer, we conclude 
that the 5 p.m. deadline applies only to the time by which the 
sellers were required to sign the document in order to indicate 
their acceptance. The sellers signed the buyer’s offer at 4:53 
p.m. on July 21, 1997, prior to the deadline stated in the offer. 
Accordingly, the sellers’ acceptance was timely, leaving only the 
question of whether it was communicated to the buyer in an 
effective and timely manner. 

Upon signing the buyer’s offer, the sellers faxed it to their 
agent at 4:53 p.m. As we noted in Pribil v. Ruther, 200 Neb. 161, 
262 N.W.2d 460 (1978), delivery to a seller’s agent is not deliv- 
ery to a buyer and does not put the acceptance beyond the 
seller’s control. Consequently, the question is whether any other 
communication by the sellers or their agent to the buyer quali- 
fies as notice of acceptance. See, Corman v. Musselman, 232 
Neb. 159, 439 N.W.2d 781 (1989) (holding principal is bound 
by, and liable for, acts which his agent does within actual or 
apparent authority from principal and within scope of agent’s 
employment); Mueller v. Union Pacific Railroad, 220 Neb. 742, 
371 N.W.2d 732 (1985) (same); Bury v. Action Enterprises, Inc., 
197 Neb. 38, 246 N.W.2d 724 (1976) (same). 

The first communication between the parties occurred at 5:12 
p.m. on July 21, 1997, when the sellers’ agent left a voice mes- 
sage on the buyer’s answering machine informing him that the 
sellers had accepted his offer. The Court of Appeals concluded 
that the message left on the buyer’s answering machine was not 
a proper communication of the acceptance because it was “not 
in writing, occurred after the deadline, and was not delivered by 
the means specified in the offer.” Keller v. Bones, 8 Neb. App. 
946, 952, 604 N.W.2d 847, 852 (2000). In reaching this conclu- 
sion, the Court of Appeals was in part referring to paragraph 16 
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of the offer, which provides, “All notices and other communica- 
tions given hereunder shall be in writing and shall be delivered 
personally or sent by registered mail, addressed to Buyer or 
Seller as below.” Viewing the language of the offer as a whole, 
we interpret this provision as applying to all notices and other 
communications arising after the formation of a binding con- 
tract. Thus, this provision in the offer does not apply to commu- 
nication of the sellers’ acceptance, and as such, an oral commu- 
nication of the sellers’ acceptance was effective. 

[6] As noted, there is no language in the buyer’s offer speci- 
fying the time or manner for communication of the acceptance. 
To the extent the offer does not speak to a time within which 
communication of the acceptance must be made, a reasonable 
time is used. See, Restatement (Second) of Contracts § 41 at 109 
(1981) (stating that “[a]n offeree’s power of acceptance is ter- 
minated at the time specified in the offer, or, if no time is spec- 
ified, at the end of a reasonable time”); Standard Oil Co. v. 
O’Hare, 126 Neb. 11, 252 N.W. 398 (1934) (stating in case 
where contract did not specify time within which acceptance 
must be made, before offer could ripen into contract, it must be 
accepted, and notice of its acceptance be given to offeror within 
reasonable time). 

Here, the sellers’ agent left a message on the buyer’s answer- 
ing machine indicating the sellers’ acceptance of the buyer’s 
offer only 19 minutes after the sellers signed the offer and 12 
minutes after the 5 p.m. signing deadline. It cannot be said that 
the sellers’ communication of acceptance was not made within a 
reasonable time. 

[7] Moreover, the interpretation given to a contract by the 
parties themselves while engaged in the performance of it is one 
of the best indications of true intent and should be given great, 
if not controlling, influence. Solar Motors v. First Nat. Bank of 
Chadron, 249 Neb. 758, 545 N.W.2d 714 (1996). From the 
moment the sellers signed the purchase agreement, both they 
and the buyer acted in a manner consistent with the existence of 
a binding contract between them. For example, on July 22, 
1997, the agent, at the sellers’ request, telephoned the buyer to 
inquire whether he would “back out” of the deal, and the buyer 
refused to do so. Moreover, on that same day, the agent, acting 
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under his express authority, cashed the buyer’s earnest money 
deposit check, which he told the buyer he would do only after 
the sellers had accepted his offer. Also, on July 25, the sellers 
sent a letter to their agent indicating their intent to have the 
agent disclose to the buyer, pursuant to their responsibility 
under the agreement, certain defects of the property. Based on 
these uncontroverted facts, we conclude as a matter of law that 
the sellers’ acceptance was properly and timely communicated 
to the buyer so as to form a binding contract. 


CONCLUSION 

For the reasons discussed above, we conclude that the Court 
of Appeals erred in affirming the district court’s order granting 
summary judgment in favor of the sellers because the sellers’ 
acceptance was timely communicated to the buyer so as to cre- 
ate a valid and binding contract. Therefore, we reverse the judg- 
ment of the Court of Appeals and remand the cause with direc- 
tions to reverse the judgment of the district court and remand the 
cause for further proceedings consistent with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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1. Convictions: Appeal and Error. A trial court’s findings in a criminal case have the 
effect of a jury verdict, and a conviction in a bench trial will be sustained if the prop- 
erly admitted trial evidence, viewed and construed most favorably to the State, is suf- 
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most favorable to the prosecution, any rational trier of fact could have found the 
essential elements of the crime beyond a reasonable doubt. 
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4. Convictions: Evidence: Appeal and Error. Regardless of whether the evidence is 
direct, circumstantial, or a combination thereof, an appellate court, in reviewing a 
criminal conviction, does not resolve conflicts in the evidence, pass on the credibility 
of witnesses, or reweigh the evidence. Such matters are for the finder of fact, and a 
conviction will be affirmed, in the absence of prejudicial error, if the properly admit- 
ted evidence, viewed and construed most favorably to the State, is sufficient to sup- 
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judicial notice of the ordinance specifying the penalties for a violation unless the ordi- 
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GERRARD, J. 
FACTUAL BACKGROUND 

On February 6, 1998, at approximately 7:05 a.m., Melissa 
Abbink and Sharon McKee approached the Lincoln, Nebraska, 
residence of physician Winston Crabb from the north, walking 
in a southerly direction on the sidewalk adjacent to 24th Street 
in Lincoln. As Abbink and McKee approached the Crabb resi- 
dence, they began to yell at Crabb’s son, who also resides in the 
Crabb home, that he should be afraid for his soul and that he 
should stop killing babies. When Abbink and McKee realized 
that they were not calling out to Crabb, but to someone else, 
they acknowledged their mistake; at that time, they were 
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approximately 50 to 55 feet from the front step of the Crabb 
residence. ; 

Crabb’s son, who was outside on his front step as Abbink and 
McKee approached, went inside the house and called the 
Lincoln Police Department. Crabb was upstairs in his house 
when Abbink and McKee approached. When Crabb first 
noticed Abbink and McKee, they were standing on the side- 
walk, one on either side of the end of his driveway, approxi- 
mately 1 to 1'4 feet from his property line. In an attempt to 
avoid the disruption caused by Abbink and McKee, Crabb left 
his house, got into his car, and drove away. Realizing that 
Abbink and McKee had decided to follow him, Crabb returned 
to his house. Abbink and McKee followed Crabb back to his 
residence and parked their car on the street adjacent to Crabb’s 
property. After getting out of their car, Abbink and McKee once 
again flanked Crabb’s driveway and continued to shout at 
Crabb. 

After Crabb returned to his house, he telephoned the Lincoln 
Police Department. While Crabb and his son were waiting for 
the police to respond to their calls, Abbink and McKee were 
standing on the sidewalk between the Crabb property line and 
the street adjacent thereto. Abbink and McKee again stood 
approximately | to 1'4 feet from the Crabb property line, where 
they remained until the police arrived on the scene. 

The police arrived at approximately 7:30 a.m. and observed 
Abbink and McKee still standing on the sidewalk flanking 
Crabb’s driveway. After the police arrived, Crabb came out to 
the sidewalk near the area where Abbink and McKee were 
standing as Abbink and McKee continued to shout at him. The 
police separated the parties, after which Abbink and McKee 
were issued citations for disturbing the peace in violation of 
Lincoln Mun. Code § 9.20.050 (1992); the complaints against 
Abbink and McKee were subsequently amended to include 
charges of focused residential picketing in violation of Lincoln 
Mun. Code § 9.40.090 (1997). Specifically, count II of the 
amended complaints alleged that Abbink and McKee “intention- 
ally or knowingly engage[d] in focused picketing in that portion 
of a street which abuts on the property upon which the targeted 
dwelling is located, or which abuts on property within fifty feet 
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of the property upon which the targeted dwelling is located, in 
violation of L.M.C. section 9.40.090.” 

After arraignment, Abbink and McKee entered pleas of not 
guilty, and the cases were consolidated for trial. Following a 
joint bench trial, both Abbink and McKee were acquitted on the 
respective counts of disturbing the peace, but were convicted of 
focused residential picketing, and each of them was sentenced to 
a jail term of 60 days. Abbink and McKee appealed to the dis- 
trict court for Lancaster County, which affirmed both convic- 
tions and both sentences. From that order, Abbink and McKee 
timely appealed to the Nebraska Court of Appeals, and we 
moved these cases to our docket pursuant to our authority to reg- 
ulate the caseloads of the appellate courts of this state. Neb. Rev. 
Stat. § 24-1106(3) (Reissue 1995). Abbink’s and McKee’s 
appeals have been consolidated for oral argument and decision 
in this court. 


ASSIGNMENTS OF ERROR 
Abbink and McKee assert, summarized and restated, that (1) 
there was insufficient evidence to support their convictions of 
focused picketing in violation of § 9.40.090 and (2) the sen- 
tences imposed by the trial judge were excessive. 


STANDARD OF REVIEW 

({1] A trial court’s findings in a criminal case have the effect 
of a jury verdict, and a conviction in a bench trial will be sus- 
tained if the properly admitted trial evidence, viewed and con- 
strued most favorably to the State, is sufficient to support the 
conviction. State v. Lara, 258 Neb. 996, 607 N.W.2d 487 (2000). 

(2] Sentences within statutory limits will be disturbed by an 
appellate court only if the sentences complained of were an 
abuse of discretion. See State v. Burdette, 259 Neb. 679, 611 
N.W.2d 615 (2000). 


ANALYSIS 
[3,4] Abbink and McKee first contend that there was insuffi- 
cient evidence to support their convictions for focused picketing 
under § 9.40.090. When reviewing a criminal conviction for suf- 
ficiency of the evidence to sustain the conviction, the relevant 
question for an appellate court is whether, after viewing the evi- 
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dence in the light most favorable to the prosecution, any rational 
trier of fact could have found the essential elements of the crime 
beyond a reasonable doubt. State v. Myers, 258 Neb. 300, 603 
N.W.2d 378 (1999). Regardless of whether the evidence is 
direct, circumstantial, or a combination thereof, an appellate 
court, in reviewing a criminal conviction, does not resolve con- 
flicts in the evidence, pass on the credibility of witnesses, or 
reweigh the evidence. Such matters are for the finder of fact, and 
a conviction will be affirmed, in the absence of prejudicial error, 
if the properly admitted evidence, viewed and construed most 
favorably to the State, is sufficient to support the conviction. /d. 
Thus, we must determine whether any rational trier of fact could 
have found that the essential elements of focused picketing had 
been proved beyond a reasonable doubt. 

Our analysis begins with the language of the ordinance under 
which Abbink and McKee were charged. The focused picketing 
ordinance provides in pertinent part: 

(a) It shall be unlawful for any person to engage in 
focused picketing in that portion of any street which abuts 
on the property upon which the targeted dwelling is 
located, or which abuts on property within fifty feet (mea- 
sured from the lot line) of the property upon which the tar- 
geted dwelling is located, except the sidewalk space on the 
opposite side of the street from the targeted dwelling. 

(b) For purposes of this section, the following defini- 
tions shall apply: 

(1) Focused picketing shall mean picketing directed 
toward a specific person or persons including, but not lim- 
ited to, marching, congregating, standing, parading, 
demonstrating, parking, or patrolling by one or more per- 
sons, with or without signs. 

(2) Sidewalk space shall mean that portion of a street 
between the curb line and the adjacent property line. 

(3) Street shall mean the entire width between the 
boundary lines of every way publicly maintained when any 
part thereof is open to the use of the public for purposes of 
vehicular travel. 

(Emphasis supplied.) (Emphasis in original.) § 9.40.090. 
Abbink and McKee do not take issue with the trial court’s find- 
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ings that they were intentionally engaged in focused picketing, 
nor do they question the constitutionality of § 9.40.090. Instead, 
Abbink and McKee maintain that the evidence was insufficient 
for the trial court to find that they did so on a “street” as that 
term is defined by § 9.40.090. 

Section 9.40.090(3) provides in relevant part that “[s]treet 
shall mean the entire width between the boundary lines of every 
way publicly maintained when any part thereof is open to the 
use of the public for purposes of vehicular travel.” Further, 
§ 9.40.090 excepts from prosecution those engaged in focused 
picketing when that picketing takes place on the sidewalk space, 
as that term is defined in the ordinance, which is on the opposite 
side of the street adjacent to the targeted dwelling. Abbink and 
McKee contend that before they can be convicted under the 
ordinance, there must be evidence of the boundary lines of the 
public way on which they were allegedly engaged in focused 
picketing in order to show that they did so on a street. Neither 
the record nor the law supports their contention. 

The evidence reveals that Abbink and McKee were at the end 
of Crabb’s driveway approximately 1 foot from his property line 
when Crabb first observed them on the morning of February 6, 
1998. While testifying at trial, Crabb sketched a diagram on 
which he indicated that Abbink and McKee were not on his 
property, but were on the sidewalk approximately 1 to 1'4 feet 
from his property line. Crabb’s diagram and undisputed testi- 
mony also show that Abbink and McKee were on the sidewalk 
space adjacent to Crabb’s property line, as that term is defined 
in the focused picketing ordinance. Because the sidewalk space 
on which Abbink and McKee were standing was not on the 
opposite side of the street from Crabb’s residence, it is not 
within the exception contained in § 9.40.090, but, instead, is in 
an area specifically targeted for protection by the ordinance. 

Crabb also testified that he recognized the black car parked 
on the street in front of his house as McKee’s car, based upon 
his previous contacts with McKee. Crabb explained that when 
he went downstairs and attempted to leave the premises, Abbink 
and McKee got into McKee’s car and followed him. Crabb’s 
undisputed testimony reveals that while Abbink and McKee fol- 
lowed Crabb, they drove on the same public streets upon which 
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Crabb was driving, before ultimately returning to 24th Street 
adjacent to Crabb’s property where they parked their car and 
resumed shouting at Crabb. 

In addition to Crabb’s testimony, an officer of the Lincoln 
Police Department who was summoned to the scene testified 
that upon his arrival, he parked his cruiser on 24th Street adja- 
cent to the Crabb residence. That same officer recalled that 
Abbink and McKee continued to make comments directed at 
Crabb as the officer escorted them to his cruiser parked on 24th 
Street. Abbink and McKee do not dispute that their comments 
were directed at Crabb, including those made in the presence of 
the responding officer, nor do they dispute that they had parked 
their car on 24th Street adjacent to Crabb’s property. All of the 
foregoing notwithstanding, Abbink and McKee maintain that 
there is no evidence upon which the trial court could have based 
its conclusions that the focused picketing in which Abbink and 
McKee were engaged occurred on the street, as that term is 
defined in the ordinance. 

Abbink and McKee contend that because there is no evidence 
of the actual boundary lines of a way which is publicly main- 
tained and open for vehicular travel, the evidence is insufficient to 
support their convictions. We disagree. The evidence, viewed in 
the light most favorable to the prosecution, is sufficient to support 
the finding that comments made by Abbink and McKee while 
they were actually on 24th Street, including those that were made 
in the presence of the responding officer while he was escorting 
them to the cruisers parked on 24th Street adjacent to Crabb’s 
property and their continued shouting when they got out of their 
car parked on 24th Street, were made “between the boundary 
lines” of a street, as that term is defined in the ordinance. 
Similarly, the evidence that Abbink and McKee parked their car 
on 24th Street, after which they continued to shout at Crabb, cer- 
tainly shows that at least a portion of their focused picketing 
occurred while Abbink and McKee were parked along 24th Street 
in violation of § 9.40.090. Finally, Crabb’s diagram and undis- 
puted testimony placed Abbink and McKee on the sidewalk space 
adjacent to, but which is not a part of, Crabb’s property. 

In summary, all of the evidence, viewed in the light most 
favorable to the prosecution, is sufficient to support the trial 
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court’s determinations that Abbink and McKee engaged in 
focused picketing and that at least a portion of that picketing 
occurred on a street, as that term is defined by § 9.40.090. 
Finding no prejudicial error with reference to the convictions, 
we conclude that Abbink’s and McKee’s first assignment of 
error is without merit. 

[5] In their second assignment of error, Abbink and McKee 
assert that the sentences imposed by the trial court were exces- 
sive. Notably, the ordinance under which the county court 
imposed the respective sentences is not contained anywhere in 
the record. When considering an assignment of error claiming 
the imposition of an excessive sentence upon a conviction based 
on a municipal ordinance, this court has been clear that we will 
not take judicial notice of the ordinance specifying the penalties 
for a violation unless the ordinance is made a part of the bill of 
exceptions or is included in the certified transcript prepared by 
the clerk of the county court. See State v. Bush, 254 Neb. 260, 
576 N.W.2d 177 (1998). 

[6] It is incumbent upon the appellant to present a record 
which supports the errors assigned; absent such a record, as a 
general rule, the decision of the lower court as to those errors is 
to be affirmed. State v. Price, 252 Neb. 365, 562 N.W.2d 340 
(1997). Because no ordinance which specifies the penalties for 
a violation is in the record to review, we do not address Abbink’s 
or McKee’s excessive sentences assignment of error. 


CONCLUSION 

Abbink’s and McKee’s convictions are supported by suffi- 
cient evidence, and because the ordinance under which Abbink 
and McKee were sentenced is not in the record, we do not 
address their excessive sentences assignment of error. 
Therefore, the judgments of the district court affirming the 
respective convictions and sentences imposed by the county 
court are affirmed. 

AFFIRMED. 
HeEnpky, C.J., not participating. 
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GERRARD, J. 
INTRODUCTION 

This is the third appearance in this court of this action for 
injunctive relief and damages. Evelyn A. O’Connor filed suit in 
the district court for Scotts Bluff County against her rural neigh- 
bors, David A. Kaufman and Virginia L. Kaufman (the 
Kaufmans), claiming that she had an implied easement, arising 
from former use, for the maintenance of a well, pump, and 
pipeline located on the Kaufmans’ property. The Kaufmans had 
capped the well and removed the pump in 1991. The district 
court granted O’Connor’s motion for summary judgment on the 
implied easement issue, ordered the Kaufmans to reinstate the 
use of the well, and enjoined them from interfering with 
O’Connor’s use of the easement. After a trial on damages, 
O’Connor was awarded $16,762.73 and the Kaufmans’ subse- 
quent motion for a new trial was overruled. The Kaufmans 
appeal. 


FACTUAL AND PROCEDURAL BACKGROUND 
The facts of this case have been adequately detailed in three 
previous appellate decisions and need not all be repeated here. 
See, O’Connor v. Kaufman, 250 Neb. 419, 550 N.W.2d 902 
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(1996) (O’Connor I); O’Connor v. Kaufman, 6 Neb. App. 382, 
574 N.W.2d 513 (1998) (O’Connor IN, affirmed 255 Neb. 120, 
582 N.W.2d 350 (O’Connor III). We will set forth the facts per- 
tinent to this appeal and refer the interested reader to the prior 
appellate decisions for a more complete factual background, if 
necessary. 

For ease of reference, we set forth below a sketch of the 
parcels of land involved. The sketch is for illustrative purposes 
only and does not purport to be drawn to scale. O’Connor I. The 
property at issue is approximately 460 acres of farmland located 
southeast of Lyman, Nebraska. O’Connor is the owner of the 
parcels marked A, B, and C. The Kaufmans are the owners of 
parcel D. Parcels A and D adjoin each other, divided only by a 
country road. 


12a 


Until January 2, 1965, William Ledingham, Jr., owned and 
farmed all the land (parcels A, B, C, and D). William Ledingham 
maintained a home on parcel A, which is now owned by 
O’Connor. The well, pump, and pipeline in question were built 
by William Ledingham more than 45 years ago on parcel D in 
order to furnish domestic water to his home on parcel A. The 
pipeline running from parcel D to parcel A is underground. /d. 

On January 2, 1965, William Ledingham conveyed all the 
land to Ledingham, Inc. William Ledingham passed away on 
January 29, 1975, and Ledingham, Inc., conveyed the land to 
William Ledingham’s two children by corporate dissolution 
deeds. Parcels A and B were conveyed to William Ledingham’s 
son, Jerry Ledingham, and parcels C and D were conveyed to his 
daughter, Sandra Carnesecca. Carnesecca subsequently con- 
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veyed parcel C to her brother, Jerry Ledingham, in an effort to 
equalize their interests in William Ledingham’s estate. 

Jerry Ledingham passed away on January 31, 1985, and 
parcels A, B, and C were conveyed by personal representative 
deed to O’Connor, his wife. Title of parcel D went from 
Carnesecca to Renteria Brothers Land and Livestock, Inc., on 
February 7, 1978; then passed to Arthur and Dora Renteria on 
January 16, 1979; then to Arthur Renteria on January 26, 1979; 
then to Renteria Farms, Inc., on August 20, 1981; and finally, to 
the Kaufmans by sheriff’s deed on November 8, 1989. No 
express easement for use of the well, pump, and pipeline was 
ever reserved throughout the chain of title to parcel D. Prior to 
purchasing the land, the Kaufmans searched the title record and 
visually inspected the land without discovering the alleged 
easement. 

From 1978 to 1990, the house on parcel A shared the water 
from the well with a small house, occupied by Victor Roldan, 
and other outbuildings located on parcel D. In October 1985, 
O’Connor rented the house located on parcel A to Bill Derr. In 
the lease, Derr agreed to pay a fee for pumping water onto the 
premises from the well on parcel D. When the Kaufmans 
acquired the property in November 1989, Derr agreed to pay 
them $25 per month for use of water from the well. This agree- 
ment continued until Derr moved out of the house in July 1991. 

In September 1991, while no one was living in the house on 
parcel A, the Kaufmans removed the well, pump, and pipeline 
on parcel D and began farming the land where these items were 
formerly located. After the well was removed, O’Connor hired 
Don Rider to drill a well on parcel A in order to supply water to 
the house on that land. Since the well was drilled, the house 
again became habitable. 

O’Connor’s original petition alleged only a prescriptive right 
to the use of water from the well on parcel D. The district court 
granted O’Connor leave to amend her petition due to an error in 
the legal description of her property. In her amended petition, 
O’Connor added a claim based upon the existence of an implied 
easement from former use. The amended petition stated in per- 
tinent part: 
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“That the lands owned by plaintiff and defendants 
adjoin each other and that prior to plaintiff or defendants 
acquiring title to their respective land all of said land was 
owned by William Ledingham who farmed all of the land 
owned, maintained a home on the land owned by the plain- 
tiff; and, installed an irrigation well on the property owned 
by the defendants together with a pipeline running there- 
from for the purpose of providing domestic water to his 
home and adjoining facilities on the land owned by the 
plaintiff. That the reason for said installation was that the 
land owned by the plaintiff was incapable of supporting a 
water well sufficient to provide water for domestic pur- 
poses. Said well, pump and pipeline was installed more 
than 40 years ago and has remained in the same location 
for continuous furnishing of domestic water to plaintiff’s 
land.” 

O’Connor I, 250 Neb. at 423, 550 N.W.2d at 905. 
The Kaufmans answered by claiming that the elements 
required to support the creation of an implied easement were not 
satisfied. In O’Connor I, we concluded that in order to deter- 
mine whether an implied easement from former use was created, 
we must look to the time of the conveyance subdividing the 
property. Under the facts of this action, we determined that 
January 29, 1975, is the appropriate time, because that is when 
Ledingham, Inc., conveyed the parcels at issue to Jerry 
Ledingham and Carnesecca, thus marking the first time that 
parcels A (O’Connor’s property) and D (the Kaufmans’ prop- 
erty) were not under common ownership. We noted that the affi- 
davits submitted at the summary judgment hearing 
discussed events that transpired in the late 1980’s and early 
1990’s, focusing predominantly upon the adequacy of the 
well dug in 1991 on parcel A to supply water to the house 
on that land. None of the affidavits submitted by either 
O’Connor or the Kaufmans referred to the alleged ease- 
ment as of January 29, 1975, when parcels A and D were 
first divided. 

Id. at 425, 550 N.W.2d at 906. We determined that the submit- 

ted affidavits were not relevant because they did not relate back 

to the appropriate timeframe. We looked only to the amended 
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petition and answer and determined that a genuine issue of 
material fact existed regarding the creation of an implied ease- 
ment and reversed the order granting the motion for summary 
judgment favoring the Kaufmans. Jd. 

After our decision in O’Connor I, both parties amended their 
respective pleadings with the district court’s permission. 
O’Connor then moved for partial summary judgment on May 
12, 1997. At the hearing on the motion, several affidavits were 
received into evidence, which clearly stated the irrigation well 
on parcel D had been used since the 1950’s to supply the domes- 
tic water to parcel A until the well was capped and the pump 
removed in 1991. O’Connor averred that after the well was 
capped, she had difficulty finding tenants and incurred expenses 
while trying to find another source of water for parcel A. She 
stated that the water that has been produced by these attempts is 
unsatisfactory for drinking. Stanley Welsch, O’Connor’s tenant 
since April 1993, stated that the current well on parcel A sup- 
plies water that is odorous and that flows at a rate of only 2 to 3 
gallons per minute, which requires him and his family to ration 
its other water needs. In his supplemental affidavit, Welsch 
stated that the water is drinkable, but that his family prefers bot- 
tled water. 

Carnesecca averred that on January 29, 1975, she conveyed 
land to her brother Jerry Ledingham. She and Jerry Ledingham 
erroneously believed that the well on parcel D was located upon 
property she was conveying to him and therefore inserted lan- 
guage in the contract that provided for the continued use of the 
domestic water from the well for the land that she was convey- 
ing to him. Carnesecca stated that there had never been a house 
or yard on this land that had received its domestic water from 
the well on parcel D. In her supplemental affidavit, Carnesecca 
stated that when William Ledingham purchased parcel A in 
1942, a well on parcel A supplied the water for the house. In 
1949, William Ledingham dug the well on parcel D, which was 
used to supply water to parcel A. The original well on parcel A 
was used to water livestock, and after William Ledingham quit 
the livestock business, that well was capped. She stated that 
there were no problems with the original well on parcel A before 
it was capped and prior to its change in use; the original well 
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provided domestic water for the home on parcel A. Carnesecca 
also averred that during his lifetime, William Ledingham never 
indicated any intention to create or reserve an easement for the 
use of the water from the well on parcel D to the family home 
on parcel A. Carnesecca further explained that the contractual 
provision reflects the agreement she made with Jerry 
Ledingham for the use of the water from the well on parcel D, 
wherein she agreed to allow him to continue to use the water 
from the well, provided he maintain the pump and share in the 
cost of the electricity to run the pump. 

David Kaufman stated in his affidavit that he had no recorded 
notice of any easement. He said that he entered into an agree- 
ment with O’Connor’s tenant Derr, in which Derr could use the 
water from his well for a fee. Derr claimed in his affidavit that 
he entered into this agreement because he believed that David 
Kaufman was the true owner of the well and because O’Connor 
never claimed any right in the well. Rider, who dug the well on 
parcel A in 1991, stated that the well was adequate to supply 
water for the domestic use of parcel A. 

On July 8, 1997, the district court sustained O’Connor’s 
motion for partial summary judgment and reserved for trial the 
remaining issue of damages. In its order sustaining O’Connor’s 
motion, the district court determined that an implied easement 
from prior use was created and that the abandonment defense 
was without merit. The district court further ordered the 
Kaufmans to reinstate use of the well, pump, and pipeline as 
existed prior to their removal and permanently enjoined the 
Kaufmans from interfering with O’Connor’s use of the 
easement. 

The Kaufmans appealed, but their appeal was dismissed for 
lack of a final, appealable order. See O’Connor III (affirming 
Nebraska Court of Appeals’ decision in O’Connor IT, holding 
that order granting O’Connor’s motion for partial summary 
judgment as to permanent injunction and easement, but retain- 
ing issue of damages for trial, is not final, appealable order). A 
trial on the issue of damages was subsequently held wherein the 
district court awarded O’Connor damages in the amount of 
$16,762.73, including (1) $5,811.73 for well drilling on parcel 
A, (2) $2,950 for lost rental income from September 1991 until 
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the Welsches moved to O’Connor’s property in April 1993, (3) 
$8,000 to remove and fill the swimming pool, and (4) $1 for 
O’Connor’s loss of the yard on parcel A. The Kaufmans’ motion 
for new trial was overruled, and this appeal followed. We moved 
this case to our docket pursuant to our authority to regulate the 
caseloads of the appellate courts of this state. Neb. Rev. Stat. 
§ 24-1106(3) (Reissue 1995). 


ASSIGNMENTS OF ERROR 

The Kaufmans allege that the district court erred in (1) find- 
ing the existence of an implied easement from former use for 
use of water from the irrigation well located upon their property; 
(2) finding that O’Connor is the owner of an implied easement 
from former use for use of water from the irrigation well located 
upon their property; (3) failing to find that the implied easement, 
if any, had been abandoned by the actions of O’Connor; (4) 
enjoining the Kaufmans to reinstate the irrigation well located 
upon their property; (5) permanently enjoining the Kaufmans 
from interfering with O’Connor’s alleged easement; (6) finding 
that the Kaufmans had committed trespass against O’Connor’s 
alleged easement; (7) failing to dissolve the injunction against 
the Kaufmans for reinstatement of the irrigation well located 
upon their property; (8) awarding O’Connor monetary damages 
for the cost of drilling a new well; (9) awarding O’Connor mon- 
etary damages for the loss of rental income; and (10) awarding 
O’Connor monetary damages for the cost of filling in the swim- 
ming pool on her property. 


STANDARD OF REVIEW 

{1] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. 
Iwanski v. Gomes, 259 Neb. 632, 611 N.W.2d 607 (2000); 
Turner y. Fehrs Neb. Tractor & Equip., 259 Neb. 313, 609 
N.W.2d 652 (2000). 

[2] In a bench trial of a law action, a trial court’s findings 
have the effect of a jury verdict and will not be set aside on 
appeal unless clearly erroneous. Schwarz vy. Platte Valley 
Exterminating, 258 Neb. 841, 606 N.W.2d 85 (2000). 
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[3] A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. Id.; Streeks v. Diamond Hill Farms, 258 
Neb. 581, 605 N.W.2d 110 (2000). 


ANALYSIS 


SUMMARY JUDGMENT ON IMPLIED EASEMENT 

The district court determined that an implied easement 
existed and that O’Connor had not abandoned this easement. 
The Kaufmans dispute this determination in their first three 
assigned errors. 

[4] An easement by implication from former use arises only 
where (1) the use giving rise to the easement was in existence at 
the time of the conveyance subdividing the property, (2) the use 
has been so long continued and so obvious as to show that it was 
meant to be permanent, and (3) the easement is necessary for the 
proper and reasonable enjoyment of the dominant tract. 
O’Connor I; Hillary Corp. v. United States Cold Storage, 250 
Neb. 397, 550 N.W.2d 889 (1996). As explained in O’Connor I, 
in order to determine whether an implied easement from former 
use. was created, we look to the time of the conveyance subdi- 
viding the property. The relevant time is therefore January 29, 
1975, when Ledingham, Inc., subdivided the property at issue. 

In the instant case, both O’Connor and Carnesecca averred 
that William Ledingham and Jerry Ledingham used the well on 
parcel D to supply water for parcel A in 1975, when Ledingham, 
Inc., subdivided these parcels. William Ledingham’s longtime 
neighbor, Carl Stratton, similarly stated in his affidavit that the 
well on parcel D supplied water to parcel A up to and through 
1975. This evidence demonstrates that there is no dispute and 
thus no question of fact that the use giving rise to this easement 
was in existence in 1975,-which is the time of the conveyance 
subdividing the property. 

Regarding the second element, the Kaufmans contend that 
questions of fact exist as to the intent of William Ledingham to 
create or reserve an implied easement. They point to 
Carnesecca’s supplemental affidavit in which she discusses the 
use of the original well on parcel A, which provided the domes- 
tic water supply on parcel A until the well on parcel D was 
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drilled. The well on parcel A continued to be an alternative 
water supply for parcel A. Carnesecca also avers that William 
Ledingham never indicated any intention to create an easement. 

Carnesecca’s affidavit, however, does not create a question of 
fact regarding William Ledingham’s intent. It does not neces- 
sarily follow that because an alternative water supply existed on 
parcel A and William Ledingham never verbally expressed his 
intent, he had no intent to create an easement for use of water 
from the well on parcel D. His continuous use for over 25 years, 
from the time the well was drilled in 1949 up to 1975 when the 
property was divided, clearly expresses his intent to create a per- 
manent easement. In essence, William Ledingham’s actions 
speak louder than Carnesecca’s words. The use of the easement 
has been so long continued and so obvious as to show that it was 
meant to be permanent, thus satisfying the second element. 

The Kaufmans argue that the use of water from the well on 
parcel D was a mere convenience and not reasonably necessary 
for the enjoyment of parcel A. They assert that because there 
was an alternative source of water on parcel A, which met the 
original domestic needs of the homestead, in addition to the fact 
that this well on parcel A was capped while in good working 
order create a question of fact as to the necessity of using the 
water from the well on parcel D. 

[5,6] The Kaufmans, although they couch their argument in 
“reasonable necessity” language, are actually arguing that the 
use of the well was not strictly necessary. The degree of neces- 
sity required to prove the existence of an implied easement from 
former use is “reasonable necessity.” Hillary Corp. v. United 
States Cold Storage, 250 Neb. 397, 550 N.W.2d 889 (1996). The 
rule of strict necessity is applied to easements that arise by 
necessity and implied reservations, but not to easements from 
former use. Id. 

[7] “Reasonable necessity” means that the easement is “ ‘nec- 
essary for the proper and reasonable enjoyment of the dominant 
tract.’”” (Emphasis omitted.) Jd. at 411, 550 N.W.2d at 898, 
quoting Hengen v. Hengen, 211 Neb. 276, 318 N.W.2d 269 
(1982). In Hillary Corp., we also noted that “the degree of 
necessity is such merely as renders the easement necessary for 
the convenient and comfortable enjoyment of the property as it 
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existed when the severance was made, and that it should not be 
absolutely necessary for the enjoyment of the estate granted.” 
(Emphasis omitted.) 250 Neb. at 411, 550 N.W.2d at 897-98, 
quoting Christensen v. Luehrs, 133 Neb. 50, 273 N.W. 839 
(1937). The Kaufmans concede that the reason William 
Ledingham diverted water from the well on parcel D to parcel A 
was because that well produced more water. Because “reason- 
able necessity” and not strict necessity need be established, 
there is no question of fact that the use of the well on parcel D 
was reasonably necessary for the convenient and comfortable 
enjoyment of parcel A. 

The Kaufmans also argue that if an implied easement existed, 
this easement was abandoned through subsequent actions of the 
landowners. Specifically, the Kaufmans point to the contractual 
language of the 1975 Carnesecca-Ledingham contract in which 
Jerry Ledingham agreed that he would continue to have the right 
to use the well on parcel D in consideration for maintaining the 
pump and sharing the operating costs with Carnesecca. The 
Kaufmans further assert as indicative of this purported aban- 
donment that the deed record does not contain an expressly 
reserved easement, that O’Connor’s tenant Derr paid Kaufman a 
fee for using the well on parcel D, and that O’Connor proposed 
to the Kaufmans that she lease or buy the property so as to 
secure her use of the water. 

[8,9] An easement may be abandoned by unequivocal acts 
showing a clear intention to abandon and terminate the right, or 
it may be done by acts in pais without deed or other writing. 
Mueller y. Bohannon, 256 Neb. 286, 589 N.W.2d 852 (1999). 
The intention to abandon is the material question, and it may be 
proved by an infinite variety of acts. It is a question of fact to be 
ascertained from all the circumstances of the case. See Hillary 
Corp. v. United States Cold Storage, supra. 

The. Carnesecca-Ledingham contractual provision, the 
absence of an expressly reserved easement, Derr’s payment of a 
use fee to the Kaufmans, and O’Connor’s efforts to secure her 
use of the water are, however, insufficient to constitute unequiv- 
ocal acts indicating an intent to abandon. The contractual provi- 
sion, Derr’s use fee, and O’Connor’s efforts reveal an intent to 
preserve a right in the property through legal, rather than equi- 
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table channels. Additionally, O’Connor offered to buy the land 
surrounding the well on parcel D only after the Kaufmans had 
capped the well. As the district court noted, the use of the ease- 
ment did not stop because O’Connor willed it, but, rather, 
because the Kaufmans capped the well and shut off her domes- 
tic water supply. The absence of an expressly reserved easement 
does not amount to abandonment, because an implied easement 
is, by definition, not express. 

We determine that there are no questions of fact in the record 
before us which preclude summary judgment. We therefore 
affirm the order of the district court granting summary judgment 
in favor of O’Connor on the implied easement from former use 
theory. 


INJUNCTIVE RELIEF 

The Kaufmans’ fourth through seventh assigned errors 
involve the propriety of the injunctive relief. They argue that the 
district court erred in granting a permanent injunction because 
O’Connor was not faced with an irreparable harm and that sum- 
mary judgment provided an adequate remedy at law. Summary 
judgment was an adequate remedy, according to the Kaufmans, 
because the district court’s order awarded O’Connor an implied 
easement for the use of the water, and if the Kaufmans interfered 
with this easement, O’Connor would be entitled to bring a tres- 
pass action. They maintain that a trespass action constitutes an 
adequate remedy at law. 

[10] The term “adequate remedy at law” refers to a remedy 
which is plain and complete, and as practical and efficient to the 
ends of justice as is the equitable remedy. Hornig v. Martel Lift 
Systems, 258 Neb. 764, 606 N.W.2d 764 (2000). A trespass 
action would entitle O’Connor to recover money damages. See, 
e.g, George Rose Sodding & Grading Co., Inc. v. City of Omaha, 
187 Neb. 683, 193 N.W.2d 556 (1972); Murray v. Mace, 41 Neb. 
60, 59 N.W. 387 (1894). However, a trespass action would not 
entitle O’Connor to prevent the Kaufmans from interfering with 
her easement, which injunctive relief provides. A trespass action 
is thus not an adequate remedy at law under the circumstances 
of this case, and we conclude that the district court did not err in 
granting injunctive relief to O’Connor. 
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ASSESSMENT OF DAMAGES 

[11] The Kaufmans’ final three assigned errors involve the 
damages awarded to O’Connor. They assert generally that the 
award of damages is not supported by the evidence. The 
Kaufmans contend that O’Connor’s inaction bars equitable 
relief, that she failed to mitigate her damages with respect to the 
lost rental income, and that the cost of removing and filling in 
O’Connor’s swimming pool was speculative and was not the 
result of their actions. In analyzing these errors, we note that the 
amount of damages to be awarded is a determination solely for 
the fact finder, and its action in this respect will not be disturbed 
on appeal if it is supported by the evidence and bears a reason- 
able relationship to the elements of the damages proved. See, 
Phipps v. Skyview Farms, 259 Neb. 492, 610 N.W.2d 723 
(2000); Holden v. Wal-Mart Stores, 259 Neb. 78, 608 N.W.2d 
187 (2000). 

The Kaufmans first argue that the district court erred in 
awarding O’Connor damages for drilling a new well. They claim 
that such an award penalizes them for O’Connor’s lack of dili- 
gence in seeking remedial relief and her failure to mitigate her 
damages. The Kaufmans contend that since they capped the well 
in September 1991, O’Connor should have immediately sought 
a temporary injunction, which would have made drilling a new 
well unnecessary. . 

[12] It is the Kaufmans’ burden to show that O’Connor failed 
to mitigate her damages. See Streeks v. Diamond Hill Farms, 
258 Neb. 581, 605 N.W.2d 110 (2000). They have not sustained 
this burden. On the contrary, O’Connor’s testimony reveals that 
she was diligent in seeking a remedy. She testified that she con- 
tacted David Kaufman after she learned that the well was 
capped and attempted to negotiate with him. She stated that 
Kaufman expressed an interest in working on the water issue. 
O’Connor testified that she did not begin to look for a new well 
immediately because she did not think that there would be a 
good source for a well on her property and that she was hopeful 
that she and the Kaufmans could resolve the problem. The 
record reveals that she diligently pursued a resolution, and as 
such, the Kaufmans’ argument that O’Connor failed to mitigate 
her damages is without merit. 
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[13] The Kaufmans also claim that if they are ordered to rein- 
state their irrigation well on parcel D and O’Connor recovers the 
cost of drilling a new well on parcel A, O’Connor receives a 
windfall of a new well for free. The principle underlying 
allowance of damages is to place the injured party in the same 
position, so far as money can do it, as he or she would have been 
had there been no injury or breach of duty, that is, to compen- 
sate for the injury actually sustained. See Keitges v. 
VanDermeulen, 240 Neb. 580, 483 N.W.2d 137 (1992). With 
this principle in mind, it is clear that O’Connor has not recov- 
ered doubly for her losses. The Kaufmans’ trespass on 
O’Connor’s implied easement resulted in her incurring expenses 
to drill a new well on her property. In order to place her in the 
same position had there been no trespass, the district court prop- 
erly awarded her these drilling expenses. 

The Kaufmans also argue that O’Connor failed to mitigate 
her loss of rental income and thus should not be awarded those 
damages. They point to O’Connor’s testimony that she did not 
advertise her home for rent and instead relied on the efforts of 
Howard Spath to locate a tenant; however, Spath testified that he 
did not remember her asking him to help her find a tenant. These 
assertions, nonetheless, are insufficient to meet the Kaufmans’ 
burden of proof on the mitigation issue. Rather, the record indi- 
cates that O’Connor did mitigate her damages. She testified that 
after Derr moved out and before the Welsches moved in, she 
worked out a unique arrangement with a new tenant, Robert 
Gridley, who agreed to stay in the home without water for a sig- 
nificantly reduced rent. This arrangement demonstrates that 
O’Connor did mitigate her damages; O’Connor’s losses could 
have been greater had she refused to accept the arrangement 
with Gridley. The Kaufmans’ contention that O’Connor failed to 
mitigate her damages is therefore without merit. 

[14] The Kaufmans also assert that damages involving the 
swimming pool should not have been awarded because the cost 
of filling in the pool was too speculative and not the result of 
their actions. Damages need not be proved with mathematical 
certainty, but the evidence must be sufficient to enable the trier 
of fact to estimate with a reasonable degree of certainty and 
exactness the actual damages. Wells Fargo Alarm Serv. v. Nox- 
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Crete Chem., 229 Neb. 43, 424 N.W.2d 885 (1988). See, also, 
Gagne v. Severa, 259 Neb. 884, 612 N.W.2d 500 (2000); Lis v. 
Moser Well Drilling & Serv., 221 Neb. 349, 377 N.W.2d 98 
(1985). In the instant case, O’Connor testified that liability con- 
cerns motivated her to fill in her pool, with an ultimate expendi- 
ture of “several thousand dollars . . . about eight perhaps.” 
O’Connor could not recall, however, whom she hired to fill the 
pool, nor was any bill reflecting this expense offered or received 
into evidence. Further, she stated on cross-examination that she 
was not sure of the $8,000 figure. 

[15] In awarding damages, the fact finder is not required to 
accept a party’s evidence at face value, even though that evi- 
dence is not contradicted by evidence adduced by the party 
against whom the judgment is to be entered. Seeber v. Howlette, 
255 Neb. 561, 586 N.W.2d 445 (1998); Bristol v. Rasmussen, 
249 Neb. 854, 547 N.W.2d 120 (1996). The district court, there- 
fore, was not bound to accept O’Connor’s estimation of dam- 
ages, even though it was not contradicted by the Kaufmans’ evi- 
dence. Moreover, the record before us reveals that O’Connor 
was awarded $8,000 for pool expenses based only upon her esti- 
mation and speculation that $8,000 was the actual payment in 
the instant case. O’Connor’s own testimony, especially the fact 
that she could not remember who filled in the pool and the fact 
that she did not offer proof of payment as evidence of the 
expense, renders this speculative and conjectural evidence insuf- 
ficient, as a matter of law, to support the $8,000 portion of the 
money judgment. Therefore, we conclude that the district court 
did err in awarding O’Connor damages in the sum of $8,000 for 
the cost of filling in her swimming pool. In all other respects, 
the district court’s award of damages to O’Connor is supported 
by sufficient evidence. 


CONCLUSION 
For the foregoing reasons, we determine that the district court 
did not err in entering summary judgment in favor of O’Connor 
and against the Kaufmans on the theory of implied easement 
arising from former use, and in granting injunctive relief to 
O’Connor. We also conclude that, except for the $8,000 cost of 
filling in the swimming pool, the damages awarded to O’Connor 
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are supported by the evidence and bear a reasonable relationship 
to the elements of the damages proved. We, therefore, reverse 
that portion of the district court’s judgment awarding O’Connor 
damages in the total sum of $16,762.73, and remand this cause 
to the district court with directions to enter judgment in favor of 
O’Connor and against the Kaufmans in the total sum of 
$8,762.73. In all other respects, the judgment of the district 
court is affirmed. 

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. 
DARREN MCCRACKEN, APPELLANT. 
615 N.W.2d 902 


Filed August 18, 2000. No. S-97-944. 


1. Jury Instructions, Whether jury instructions given by a trial court are correct is a 
question of law. 

2. Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of erro- 
neous jury instructions, the appellant has the burden to show that the questioned 
instructions were prejudicial or otherwise adversely affected a substantial right of the 
appellant. 

3. Criminal Law: Courts: Juvenile Courts: Jurisdiction: Appeal and Error. A trial 
court’s denial of a motion to transfer a pending criminal proceeding to the juvenile 
court is reviewed for an abuse of discretion. 

4. Constitutional Law: Effectiveness of Counsel: Proof. To state a claim of ineffec- 
tiveness of counsel as violative of the Sixth Amendment to the U.S. Constitution and 
article I, § 11, of the Nebraska Constitution and thereby obtain reversal of a convic- 
tion, a defendant must show that (1) counsel’s performance was deficient and (2) such 
deficient performance prejudiced the defense, that is, demonstrate a reasonable prob- 
ability that but for counsel’s deficient performance, the result of the proceeding would 
have been different. 

5. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it. 

6. Postconviction: Right to Counsel: Appeal and Error. Where the evidence estab- 
lishes a denial or infringement of the right to counsel which occurred only at the 
appeal stage of the former criminal proceedings, the district court has jurisdiction and 
power, in a postconviction proceeding, to grant a new direct appeal without granting 
a new trial or setting aside the original conviction and sentence. 


10. 


11. 


12. 


13. 


14. 


15. 


19. 
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Postconviction: Courts. In addition to the district court’s express power to void the 
entire criminal proceedings, the power to grant a new direct appeal is implicit in the 
provisions of Neb. Rev. Stat. § 29-3001 (Reissue 1995). 

Statutes: Judicial Construction: Legislature: Presumptions: Intent. When judi- 
cial interpretation of a statute has not evoked a legislative amendment, it is presumed 
that the Legislature has acquiesced in the court’s interpretation. 

Postconviction: Time: Appeal and Error. A defendant obtaining postconviction 
relief of a new direct appeal must properly appeal from his or her original conviction 
and sentence based on the grant of such postconviction relief. The 30-day limit within 
which the defendant must file his or her new direct appeal commences on the day that 
such postconviction relief is granted in the district court. 

Postconviction: Records: Appeal and Error. When a defendant appeals from a 
grant of postconviction relief in which he or she was granted a new direct appeal, the 
record before the appellate court would necessarily contain the same record as if the 
new direct appeal were the original direct appeal, in addition to evidence that the 
defendant was awarded postconviction relief of a new direct appeal. 

Convictions: Sentences: Records: Appeal and Error. Only the conviction and sen- 
tencing records created in the district court are properly reviewable in a new direct 
appeal, and an appellate court is precluded from considering any portion of the record 
that would not have been included in the record on the original direct appeal when 
considering the merits of the new direct appeal. 

Courts: Juvenile Courts: Jurisdiction: Appeal and Error. Abuse of discretion is 
the standard of review applicable to an appeal from a district court’s denial of a 
motion to transfer a pending criminal proceeding to the juvenile court. 

Courts: Juvenile Courts: Jurisdiction. In deciding whether to tansfer adult crimi- 
nal proceedings to juvenile court, the court having jurisdiction must carefully consider 
the criteria set forth in Neb. Rev. Stat. § 43-276 (Reissue 1993). 

__:___:__.. In weighing the criteria set forth in Neb. Rev. Stat. § 43-276 (Reissue 
05, there is no arithmetical computation or formula required in the court’s consid- 
eration of the statutory criteria. 

—_: __: __. In order to retain jurisdiction pursuant to Neb. Rev. Stat. § 29-1816 
(Reissue 1995), the district court does not need td resolve every factor in Neb. Rev. 
aia § 43-276 (Reissue 1993) against the juvenile. 

__.__:___. The decision whether to transfer jurisdiction over a pending criminal case 
to juvenile court is a balancing test by which public protection and societal security are 
weighed against the practical and nonproblematical rehabilitation of the juvenile. 
Homicide: Jury Instructions. When a proper, factual basis is present, a court must 
instruct a jury on the degrees of criminal homicide, that is, the provisions of Neb. Rev. 
Stat. § 29-2027 (Reissue 1995) are mandatory. 

Lesser-Included Offenses: Jury Instructions: Evidence. A court must instruct ona 
lesser-included offense if (1) the elements of the lesser offense are such that one can- 
not commit the greater offense without simultaneously committing the lesser offense 
and (2) the evidence produces a rational basis for acquitting the defendant of the 
greater offense and convicting the defendant of the lesser offense. 

Homicide: Intent: Words and Phrases. The primary difference between first and 
second degree murder is that second degree murder does not require a finding of 
deliberate and premeditated malice. 
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20. 


21. 


22. 


23. 


24, 


25. 


26. 


27. 


28. 


29. 


30. 


31. 
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___:___:___. Manslaughter differs from murder in that the former requires no intent 
to kill, but involves the killing of another human being while in the commission of an 
unlawful act or sudden quarrel. 

Constitutional Law: Criminal Law: Effectiveness of Counsel. The Sixth 
Amendment to the U.S. Constitution guarantees every criminal defendant the right to 
effective assistance of counsel. 

Effectiveness of Counsel: Proof. The two prongs of the test enunciated in Strickland 
v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), deficient per- 
formance and prejudice, may be addressed in either order. 

___: __. Where a defendant is unable to demonstrate sufficient prejudice, no exam- 
ination of whether counsel’s performance was deficient is necessary. 

__: __. If it is more appropriate to dispose of an ineffective assistance of counsel 
claim due to the lack of sufficient prejudice, that course should be followed. 
Effectiveness of Counsel: Records: Appeal and Error. Claims of ineffective assis- 
tance of counsel raised for the first time on direct appeal do not require dismissal ipso 
facto; the determining factor is whether the record is sufficient to adequately review 
the question. 

Effectiveness of Counsel: Appeal and Error. When the issue of ineffective assis- 
tance of counsel has not been raised or ruled on at the trial court level and the matter 
necessitates an evidentiary hearing, an appellate court will not address the matter on 
direct appeal. 

Constitutional Law: Self-Incrimination. The Fifth Amendment's privilege against 
self-incrimination is triggered only where there is a threat of compelled 
self-incrimination. ; 

Courts: Juvenile Courts: Jurisdiction. A hearing on a motion to transfer jurisdic- 
tion over a pending criminal case to the juvenile court is a hearing at which the dis- 
trict court considers only the nature of the alleged offense, and not the juvenile’s 
guilt or innocence of the charged offense; the determination made at such a hearing 
is not one of guilt or innocence, or even of delinquency or nondelinquency, but, 
rather, concerns the manner in which the State elects to proceed against an alleged 
malefactor. 

__:___: __. The sole purpose of a hearing on a defendant’s motion to transfer juris- 
diction over a pending criminal proceeding to the juvenile court is to determine 
whether the defendant’s best interests and the security of the public would best be 
served by the district court’s retention of jurisdiction over him or her or whether the 
defendant’s case, under all of the circumstances, should be transferred to the juvenile 
court. 

Courts: Juvenile Courts: Self-Incrimination. A juvenile transfer hearing is not 
itself a criminal proceeding, and there is no potential for self-incrimination at such a 
hearing. 

Constitutional Law: Mental Competency: Testimony. A court's order compelling 
a defendant to submit to a psychiatric evaluation conducted on behalf of the State, 
accompanied by the subsequent admission of the test results at trial, violates the Fifth 
Amendment if a defendant has not invoked an insanity defense, but, rather, has sought 
to rely on psychiatric testimony to establish that the defendant was without the men- 
tal capacity to form the requisite intent to commit the crime with which he or she has 
been charged. 
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32. __:__:__. Any violation of the Fifth Amendment caused by the introduction of 
testimony in regard to a pretrial psychiatric evaluation conducted pursuant to court 
order takes place at the time that the psychiatric evidence is introduced at trial, rather 
than at the time the court orders the evaluation. 

33. Constitutional Law: Criminal Law: Mental Competency: Trial: Self- 
Incrimination. Once a criminal defendant has placed his or her sanity at issue, the 
State may use the results of a court-ordered psychiatric evaluation at trial without con- 
travening the Fifth Amendment’s privilege against self-incrimination. 

34.° Double Jeopardy. The Double Jeopardy Clauses of both the U.S. Constitution and 
the Nebraska Constitution protect against three distinct abuses: (1) a second prosecu- 
tion for the same offense after acquittal, (2) a second prosecution for the same offense 
after conviction, and (3) multiple punishments for the same offense. 

35. ___. When the Double Jeopardy Clause applies, it is the second proceeding that is 
constitutionally endangered. 

36. Double Jeopardy: Juvenile Courts, Jeopardy attaches in a juvenile proceeding when 
a juvenile is put to trial before the trier of the facts, that is, when the juvenile court, as 
the trier of the facts, begins to hear evidence. 


Appeal from the District Court for Gosper County: Joun J. 
BATTERSHELL, Judge. Affirmed. 


Robert P. Lindemeier, of Ruff, Nisley & Lindemeier, for 
appellant. , 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
I. INTRODUCTION 

On July 1, 1993, then 13-year-old Darren McCracken went 
into the bedroom of his mother, Vicky Bray; retrieved a handgun 
that was kept in that room; loaded the gun; and fired two shots 
at Bray, who was sleeping on a sofa in the downstairs family 
room. Later that same day, a petition was filed in the county 
court for Gosper County, sitting as a juvenile court, alleging that 
McCracken had committed acts bringing him within Neb. Rev. 
Stat. § 43-247(2) (Reissue 1993). On July 15, Bray died as a 
result of the gunshot wounds inflicted by McCracken on July 1. 
On November 3, the juvenile petition was dismissed, and an 
information was filed in the district court for Gosper County, 
charging McCracken with the first degree murder of Bray. 
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Following a jury trial, McCracken was found guilty of mur- 
der in the first degree and sentenced to life imprisonment. 
McCracken’s direct appeal of that conviction was dismissed by 
this court for want of jurisdiction because McCracken did not 
file his notice of appeal within 30 days of sentencing. See State 
v. McCracken, 248 Neb. 576, 537 N.W.2d 502 (1995). 
McCracken subsequently filed a motion for postconviction 
relief in which he sought to have his conviction and sentence 
vacated pursuant to Neb. Rev. Stat. §§ 29-3001 through 29-3004 
(Reissue 1995). After conducting an evidentiary hearing on 
McCracken’s motion, the postconviction district court deter- 
mined that McCracken was not entitled to a new trial but that 
McCracken’s direct appeal from his murder conviction should 
be “reinstated.” This appeal followed. 


II. BACKGROUND 

In the early morning hours of July 1, 1993, McCracken shot 
Bray twice in her head. State v. McCracken, supra. Later that same 
day, a petition was filed in the Gosper County Court, sitting as a 
separate juvenile court; that petition alleged that then 13-year-old 
McCracken had committed acts which would constitute attempted 
first degree murder, bringing him within the ambit of § 43-247(2). 
McCracken sought to admit the allegations contained in the peti- 
tion on July 13, but the juvenile court refused to accept his admis- 
sions and ordered McCracken to undergo a “preadjudication eval- 
uation.” See Neb. Rev. Stat. § 43-258 (Reissue 1993). Bray died on 
July 15, while McCracken’s case was still pending before the juve- 
nile court. State v. McCracken, supra. 

On November 3, 1993, the county attorney for Gosper 
County determined that criminal charges should be filed against 
McCracken and made a motion to dismiss the juvenile petition, 
which motion was sustained over McCracken’s objection. On 
that same day, the State filed an information in the district court 
for Gosper County, charging McCracken with murder in the first 
degree. In response to the information, McCracken’s trial coun- 
sel filed a motion to quash the information and to transfer the 
case to juvenile court. See id. 

During the hearing on McCracken’s motion to transfer, the 
State introduced and the district court received exhibits 2 and 3, 
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which were the “preadjudication” psychiatric evaluations 
requested by the Gosper County Attorney and performed on 
McCracken pursuant to the juvenile court’s order. Exhibits 2 and 
3 were received without objection. At the conclusion of the 
hearing, McCracken’s motion for a transfer to juvenile court 
was overruled. McCracken’s motion to quash the information 
was likewise overruled. /d. 

McCracken timely gave notice of his intention to proceed 
with an insanity defense, and the case proceeded to a trial by 
jury in the district court. Martin Sweeney and Rafael Tatay, 
M.D., testified on behalf of the State. Sweeney and Tatay were 
two of the individuals who had conducted “preadjudication” 
evaluations on McCracken pursuant to the juvenile court’s order 
of July 13, 1993. Sweeney was a psychiatric social worker from 
the adolescent unit of the Lincoln Regional Center, and Tatay 
was a psychiatrist in the “highest offenders” unit at the Lincoln 
Regional Center. 

Sweeney testified that there was no way to ascertain from his 
evaluation whether McCracken knew the difference between 
right and wrong on July 1, 1993, but that “there was never any 
time during the time [he and Tatay] were evaluating 
[McCracken] that he never could — that he couldn’t make the 
distinction between right and wrong.” On cross-examination, 
Sweeney stated that the evaluation in which he took part was 
intended only to ascertain whether McCracken was competent 
to stand trial and that a separate evaluation to which McCracken 
was subjected should be consulted for McCracken’s mental sta- 
tus at the time of the crime. The State then offered as exhibit 2 
that separate report to which Sweeney referred; McCracken’s 
objection thereto was sustained, and exhibit 2 was not admitted 
into evidence. 

Tatay then testified that he had extensively examined 
McCracken while the latter was being held at the Lincoln 
Regional Center and that he had also reviewed McCracken’s 
medical history and school records. Tatay stated that in his opin- 
ion, McCracken knew right from wrong and knew what he was 
doing at the time he shot Bray. On cross-examination, however, 
Tatay similarly admitted that the purpose of his evaluation of 
McCracken was solely to determine McCracken’s competency 
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to stand trial and was not conducted to assess whether 
McCracken knew right from wrong at the time he shot Bray. 
Tatay explained that his opinion as to McCracken’s sanity was 
derived from his personal opinion and not from the report he 
coauthored with Sweeney that was admitted into evidence as 
exhibit 3. 

In McCracken’s defense, he called James Cole, Ph.D., a 
licensed psychologist, who offered an opinion on McCracken’s 
state of mind at the time of Bray’s shooting. Cole testified that 
McCracken had a “very persistent preoccupation with morbid 
content, with death and violence.” Cole also explained that 
McCracken experienced this phenomenon to a greater degree 
than is expected of adolescents and that other tests on 
McCracken demonstrated emotional detachment. According to 
Cole, McCracken’s condition was similar to posttraumatic stress 
syndrome in that McCracken would escape into a fantasy world 
when faced with stressful situations; Cole opined that 
McCracken’s condition, however, was much worse than post- 
traumatic stress syndrome because of underlying weaknesses in 
McCracken’s personality. Cole referred to McCracken’s psycho- 
logical condition as a “time bomb waiting to explode.” 

The foregoing notwithstanding, Cole concluded that 
McCracken exhibited no signs of neuropsychological disorder. 
Cole opined that McCracken’s mental status had a high likeli- 
hood of deteriorating into a full-blown psychosis, due in part to 
the fact that McCracken was the victim of physical, sexual, and 
emotional abuse. Cole believed that McCracken was competent 
to stand trial and further explained that in retrospect, 
McCracken knew it was wrong to shoot Bray but that in 
McCracken’s mind, he “thought it was the right thing to do” 
because of the misery Bray would suffer if he ran away from 
home. 

Before the case was submitted to the jury and at the close of 
all the evidence, McCracken requested jury instructions on the 
lesser-included offenses of second degree murder, manslaugh- 
ter, and assault in the first and second degrees; McCracken also 
requested that the jury be instructed on his defense of not 
responsible by reason of insanity. The State objected to the 
court’s instructing the jury on any offenses other than murder in 
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the first degree, but did not object to McCracken’s request for an 
instruction on his insanity defense. The district court denied 
McCracken’s request for instructions on the lesser-included 
offenses, but granted McCracken’s request to instruct the jury 
on his insanity defense. 

On May 26, 1994, the jury found McCracken guilty of mur- 
der in the first degree. After the verdict was received by the dis- 
trict court, McCracken’s trial counsel made an oral motion for a 
new trial, but did not specify on what basis the motion rested 
because he did not wish to have the motion considered by the 
court until after sentencing. On May 31, a written motion for a 
new trial was filed. On August 15, McCracken was sentenced to 
life imprisonment. 

On September 7, 1994, after McCracken had been sentenced, 
the district court conducted a hearing on McCracken’s motion 
for a new trial, which it determined had been made on May 26. 
The motion for a new trial was denied, and McCracken filed his 
direct appeal on September 28. That appeal was subsequently 
dismissed by this court for want of jurisdiction because 
McCracken did not file his notice of appeal within 30 days of 
sentencing. See State v. McCracken, 248 Neb. 576, 537 N.W.2d 
502 (1995). 

On September 16, 1996, McCracken filed a pro se motion for 
postconviction relief. The postconviction district court subse- 
quently appointed counsel different from trial counsel, and a 
supplemental motion for postconviction relief was filed on 
January 31, 1997, in which McCracken asserted that his consti- 
tutional rights were violated and that he was entitled to a new 
trial. The postconviction district court held an evidentiary hear- 
ing on McCracken’s motion for postconviction relief, after 
which the district court found, for the most part, no merit to 
McCracken’s contentions that his constitutional rights had been 
violated. The postconviction court did find, however, that the 
failure of McCracken’s trial counsel to timely prosecute 
McCracken’s direct appeal constituted an infringement of 
McCracken’s rights to counsel and due process; consequently, 
the postconviction court ordered McCracken’s direct appeal to 
be “reinstated.” McCracken’s motion for postconviction relief 
was overruled in all other respects. 


242 260 NEBRASKA REPORTS 


McCracken timely perfected this appeal from the order of 
postconviction relief. The records from both the murder trial and 
the postconviction proceedings are contained in the file of the 
instant appeal. Other testimony and facts relevant to our consid- 
eration of McCracken’s “reinstated” direct appeal will be set 
forth as necessary in our analysis. 


III. ASSIGNMENTS OF ERROR 

McCracken asserts that (1) the district court erred in refusing 
to transfer McCracken’s case to the juvenile court; (2) the dis- 
trict court erred in refusing to instruct the jury on the lesser- 
included offenses of second degree murder and manslaughter, in 
violation of McCracken’s constitutional right to due process and 
statutory right under Neb. Rev. Stat. § 29-2027 (Reissue 1995) 
to have the jury decide the appropriate degree of homicide; (3) 
the district court denied him effective assistance of counsel by 
not instructing the jury on the offenses of manslaughter and sec- 
ond degree murder because McCracken’s trial counsel was pre- 
cluded from arguing that McCracken was unable to form the 
requisite intent to commit murder in the first degree but may 
have been guilty of a lesser degree of homicide; (4) he received 
ineffective assistance of counsel at the trial level due to trial 
counsel’s failure to object to the use of the juvenile court- 
ordered mental health evaluations against him in the criminal 
case; and (5) he received ineffective assistance of counsel at the 
trial level due to trial counsel’s failure to file a plea in bar to pre- 
serve the issues of the juvenile court proceeding. 


IV. STANDARD OF REVIEW 

[1,2] Whether jury instructions given by a trial court are cor- 
rect is a question of law. State v. Dixon, 259 Neb. 976, 614 
N.W.2d 288 (2000). In an appeal based on a claim of erroneous 
jury instructions, the appellant has the burden to show that the 
questioned instructions were prejudicial or otherwise adversely 
affected a substantial right of the appellant. /d. 

{3] A trial court’s denial of a motion to transfer a pending 
criminal proceeding to the juvenile court is reviewed for an abuse 
of discretion. See, State v. Mantich, 249 Neb. 311, 543 N.W.2d 
181 (1996); State v. Ice, 244 Neb. 875, 509 N.W.2d 407 (1994). 
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[4] To state a claim of ineffectiveness of counsel as violative 
of the Sixth Amendment to the U.S. Constitution and article I, 
§ 11, of the Nebraska Constitution and thereby obtain reversal 
of a conviction, a defendant must show that (1) counsel’s per- 
formance was deficient and (2) such deficient performance prej- 
udiced the defense, that is, demonstrate a reasonable probability 
that but for counsel’s deficient performance, the result of the 
proceeding would have been different. State v. Sims, 258 Neb. 
357, 603 N.W.2d 431 (1999); State v. Becerra, 253 Neb. 653, 
573 N.W.2d 397 (1998). 


V. ANALYSIS 


1. “REINSTATEMENT” OF MCCRACKEN’S DiRECT APPEAL 

[5] Before reaching the legal issues presented for review, it is 
the duty of an appellate court to determine whether it has juris- 
diction over the matter before it. State v. Johnson, 259 Neb. 942, 
613 N.W.2d 459 (2000). The State contends that under the pro- 
visions of §§ 29-3001 through 29-3004, neither the district court 
nor this court has jurisdiction to grant or consider a new direct 
appeal from McCracken’s August 15, 1994, sentence of life 
imprisonment. On February 3, 2000, however, this court issued 
an interlocutory order in which we determined that the district 
court properly granted McCracken a new direct appeal and that 
this court therefore had jurisdiction over the instant appeal. See 
State v. McCracken, 259 Neb. 1049, 615 N.W.2d 882 (2000) 
(published order). We ordered further briefing on the merits of 
this appeal and heard additional oral arguments regarding the 
issues on May 2, 2000. For the following reasons, we conclude, 
again, that we have jurisdiction to consider McCracken’s instant 
appeal. 

Section 29-3001 empowers the district court to “vacate and 
set aside the judgment and . . . discharge the prisoner or resen- 
tence him or grant a new trial as may appear appropriate” in the 
event that the court determines there has been such a denial or 
infringement of a prisoner’s rights as to render the judgment 
void or voidable under the Nebraska Constitution or the 
Constitution of the United States. The State contends that the 
foregoing language of § 29-3001 provides that the only post- 
conviction relief available to a prisoner who can establish that 
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there has been a denial of his or her constitutional rights is that 
the prisoner is to be discharged of the offense for which he or 
she was convicted or is to be granted a new trial. As we have 
stated in the past, however, “[w]e do not believe the Legislature 
intended any such restriction on the jurisdiction of the court, nor 
on its power to grant relief.” State v. Blunt, 197 Neb. 82, 92, 246 
N.W.2d 727, 733 (1976). 

[6,7] The Legislature specifically provided the district court 
the power to set aside a judgment if the court finds there has 
been a denial or infringement of the prisoner’s constitutional 
rights sufficient to render the judgment void or voidable. See 
§ 29-3001. That power, which obviously includes the power to 
void the entire criminal proceeding, including judgments on trial 
and on appeal, is not restricted to an “all or nothing” situation, 
as the State contends. See State v. Blunt, supra. On the contrary, 
we have consistently held: 

Where the evidence establishes a denial or infringement of 

the right to counsel which occurred only at the appeal stage 

of the former criminal proceedings, the District Court has 

jurisdiction and power, in a post conviction proceeding, to 

grant a new direct appeal without granting a new trial or 

setting aside the original conviction and sentence. 
(Emphasis supplied.) /d. at 92-93, 246 N.W.2d at 734. In other 
words, in addition to the district court’s express power to void 
the entire criminal proceedings, the power to grant a new direct 
appeal is implicit in the provisions of § 29-3001. 

[8] This court has consistently construed § 29-3001 as implic- 
itly providing district courts the power to grant a new direct 
appeal since at least 1976. See State v. Blunt, supra. See, also, 
State v. Trotter, 259 Neb. 212, 609 N.W.2d 33 (2000); State v. 
Jones, 241 Neb. 740, 491 N.W.2d 30 (1992); State v. Carter, 236 
Neb. 656, 463 N.W.2d 332 (1990); State v. Chipps, 203 Neb. 
715, 279 N.W.2d 874 (1979). Notably, § 29-3001 has not been 
amended in light of this court’s construction of the statute as tac- 
itly providing the power to grant a new direct appeal. When judi- 
cial interpretation of a statute has not evoked a legislative 
amendment, it is presumed that the Legislature has acquiesced 
in the court’s interpretation. Sheldon-Zimbelman v. Bryan 
Memorial Hosp., 258 Neb. 568, 604 N.W.2d 396 (2000). We 
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- therefore determine that the power to grant a new direct appeal 
is implicit in § 29-3001 and that the district court has jurisdic- 
tion to exercise such a power where the evidence establishes a 
denial or infringement of the right to effective assistance of 
counsel at the direct appeal stage of the criminal proceedings. 

Having concluded that a district court may properly “rein- 
state” a direct appeal as postconviction relief, the question 
remains, and is presented in this case, as to how a “reinstated 
direct appeal” should proceed in the appellate court once it has 
been granted as postconviction relief by the district court. Aware 
that this court has never delineated how an appellant is to pro- 
ceed when a district court grants a new direct appeal as post- 
conviction relief, we deem it appropriate to provide guidance to 
the bench and bar for future cases. 

[9] The confusion in a case such as this may have resulted 
from language in past cases, see, e.g., State v. Jones, supra, 
which indicated that district courts may properly “reinstate” a 
defendant’s direct appeal when the court finds that a defendant 
was prejudiced by ineffective appellate counsel in his or her 
prior criminal proceedings. Based on State v. Blunt, 197 Neb. 
82, 246 N.W.2d 727 (1976), we conclude that a district court 
should more properly grant a “new direct appeal” rather than 
“reinstate” a past one. A defendant obtaining such postconvic- 
tion relief must then appeal from his or her original conviction 
and sentence based on the grant of the postconviction relief. The 
30-day limit within which the defendant must file his or her 
“new direct appeal” commences on the day that such postcon- 
viction relief is granted in the district court. Such a procedure 
allows the appellate court to obtain jurisdiction over the new 
direct appeal (assuming that the appeal is properly docketed in 
the appellate court within 30 days of the grant of postconviction 
relief), while still authorizing district courts to grant appropriate 
relief when the constitutional defect in the prior proceedings 
occurred only at the direct appeal stage. The State, of course, 
maintains its right to appeal the postconviction judgment of the 
district court. 

[10,11] When a defendant appeals, as a result of being 
granted a “new direct appeal” in the postconviction proceedings, 
the record before the appellate court would necessarily contain 
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the same record as if the “new direct appeal” were the original 
direct appeal. Additionally, the record would contain evidence 
that the defendant had been awarded a “new direct appeal” as 
postconviction relief. See State v. Jones, 241 Neb. 740, 745, 491 
N.W.2d 30, 33 (1992) (stating that “the postconviction record is 
necessarily before the court as a prerequisite to this court’s juris- 
diction”). Notwithstanding the fact that there must be some evi- 
dence of a district court’s grant of a “‘new direct appeal” as post- 
conviction relief for jurisdictional purposes, an appellate court 
considering such an appeal must recall that “‘[t]ypically, only the 
conviction and sentencing records [are] created in the district 
court prior to an original direct appeal.” Jd. Consequently, only 
the conviction and sentencing records created in the district 
court are properly reviewable in a “new direct appeal.” /d. An 
appellate court shall be precluded from considering any portion 
of the record that would not have been included in the record on 
the original direct appeal when considering the merits of the 
“new direct appeal.” 

Accordingly, we conclude that the district court had the power 
to grant McCracken a new direct appeal based upon its findings 
that the failure of McCracken’s trial counsel to timely prosecute 
McCracken’s original direct appeal infringed upon McCracken’s 
right to effective assistance of counsel. Because McCracken has 
timely appealed pursuant to the order granting him postconvic- 
tion relief in the form of a new direct appeal, this court may prop- 
erly exercise jurisdiction over the instant appeal, and the State’s 
contention to the contrary is without merit. We therefore proceed 
to consider the merits of McCracken’s assignments of error. 


2. DENIAL OF MOTION TO TRANSFER 

{12] In his first assignment of error, McCracken alleges that 
it was error for the district court to deny his motion to waive 
jurisdiction and transfer his case back to juvenile court. Abuse 
of discretion is the standard of review applicable to an appeal 
from a district court’s denial of a motion to transfer a pending 
criminal proceeding to the juvenile court. State v. Mantich, 249 
Neb. 311, 543 N.W.2d 181 (1996). Thus, we must determine 
whether the district court abused its discretion by denying 
McCracken’s motion to transfer his case to the juvenile court. 
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McCracken filed his motion to transfer pursuant to Neb. Rev. 
Stat. § 29-1816 (Reissue 1995), which provides that a juvenile 
may move the district court to waive jurisdiction to the juvenile 
court and requires the court to schedule a hearing on such a 
motion within 15 days of the motion being made. Further, 
§ 29-1816 states that the rules of evidence should not apply in 
such hearing and that “[a]fter considering all the evidence and 
reasons presented by both parties, pursuant to section 43-276, 
the case shall be transferred unless a sound basis exists for 
retaining the case.” 

{13-16] In deciding whether to transfer adult criminal pro- 
ceedings to juvenile court, the court having jurisdiction must 
carefully consider the criteria set forth in Neb. Rev. Stat. 
§ 43-276 (Reissue 1993). State v. Reynolds, 247 Neb. 608, 529 
N.W.2d 64 (1995). This court has stated that “in weighing such 
factors, there is no arithmetical computation or formula required 
in the court’s consideration of the statutory criteria.” State v. 
Mantich, 249 Neb. at 318, 543 N.W.2d at 188. Moreover, “{ijn 
order to retain the proceedings, the court does not need to 
resolve every factor against the juvenile.” Jd. “There are no 
weighted factors and no prescribed method by which more or 
less weight is assigned to each specific factor. It is a balancing 
test by which public protection and societal security are 
weighed against the practical and nonproblematical rehabilita- 
tion of the juvenile.” Jd. 

In the instant case, the district court went into great detail in 
setting forth its findings and determinations pertaining to the 
factors in § 43-276. The district court specifically determined 
that (1) the type of treatment that McCracken would be most 
amenable to is at a youth facility, which favored transferring 
jurisdiction to the juvenile court; (2) the crime involved extreme 
violence, which favored retaining jurisdiction; (3) the evidence 
of motivation for the crime (McCracken did not wish to have 
Bray cry when he ran away from home again) weighed neither 
in favor of nor against retaining jurisdiction; (4) McCracken’s 
age of 13 years favored transferring jurisdiction; (5) McCracken 
had no prior criminal history, which also favored transferring 
the case to juvenile court; (6) McCracken’s sophistication and 
maturity was unclear in light of the evidence presented at the 
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hearing, and no determination could be made either in favor of 
or against retaining jurisdiction; (7) the type of treatment 
McCracken needed could not be better obtained in either sys- 
tem, and this criteria weighed in favor of neither transferring nor 
retaining jurisdiction; and (8) “without question” the best inter- 
ests of the juvenile and the security of the public require that the 
district court retain jurisdiction, especially since the crime was 
so violent and McCracken’s psychiatric prognosis was so poor. 
The district court then concluded that “it is not appropriate that 
Mr. McCracken be treated as a juvenile, because of the extreme 
risk of danger that he presents to himself and society,” and 
McCracken’s motion to transfer was denied. 

McCracken argues that the district court placed too much 
emphasis on factors (2) and (8), which were the only factors that 
favored retaining jurisdiction. McCracken acknowledges that 
there is no mathematical calculation or weighing of the factors, 
but he argues that the court-ordered psychiatric evaluations sup- 
porting factor (8) were improperly admitted. If that evidence 
were excluded, McCracken argues, then there is no question that 
his case should have been transferred back to juvenile court. 
Thus, McCracken contends, the district court’s determination to 
retain jurisdiction over him was based on inappropriate evidence 
and, therefore, constituted an abuse of discretion. 

The record is unclear as to the extent to which the district 
court relied upon the mental health evaluations at the hearing on 
the motion to transfer. Notwithstanding the admission of the 
psychiatric evaluations, the district court stated that “ ‘the best 
interests of the juvenile and security of the public [(factor 8)] 
without question [weigh] in favor of the Court continuing the 
court here in the District Court, because of the extremely violent 
nature of the actions that occurred.’ ” 

The district court also found that the offense for which 
McCracken was brought to trial was of a particularly violent and 
aggressive nature. Further, the alleged act was perpetrated 
against a person rather than property. See State v. Ice, 244 Neb. 
875, 509 N.W.2d 407 (1994). The district court also determined 
that McCracken was an obvious threat to the public and, if con- 
victed, could not easily be rehabilitated or properly punished in 
the juvenile correctional system. See State v. Garza, 241 Neb. 
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934, 492 N.W.2d 32 (1992). The record therefore reveals that 
the district court’s decision to retain jurisdiction rested, to a 
great extent, upon the nature of the offense with which 
McCracken was charged. 

The record supports the district court’s findings that the crime 
with which McCracken was charged was the ultimate act of vio- 
lence and aggression against another human being. Based upon 
those findings, the district court concluded that McCracken 
should “‘be held accountable through proceedings in the adult 
criminal justice system for effective deterrence of future antiso- 
cial misconduct,’” see State v. Nevels, 235 Neb. 39, 51, 453 
N.W.2d 579, 587 (1990), and denied the transfer to juvenile 
court. Our review of the record reveals that the district court 
properly considered the criteria delineated in § 43-276, together 
with the relevant evidence. The decision not to transfer the pro- 
ceeding to the juvenile court is supported by the relevant evi- 
dence. In spite of McCracken’s youthful age at the time of the 
crime, the extreme violence perpetrated upon the victim and the 
protection of the public in light of McCracken’s poor psychiatric 
prognosis lead us to conclude that the district court did not 
abuse its discretion when it denied McCracken’s motion to 
transfer to the juvenile court. Consequently, McCracken’s first 
assignment of error is without merit. 


3. REQUESTED JuRY INSTRUCTIONS 

McCracken next contends that the district court erred by fail- 
ing to instruct the jury on second degree murder and manslaugh- 
ter. McCracken maintains that the district court’s failure to 
instruct the jury on the lesser-included offenses of second 
degree murder and manslaughter violated his constitutional 
right to due process of law and his statutory right under 
§ 29-2027, which, he argues, entitles him to have the jury decide 
the appropriate degree of homicide. 

[17] Section 29-2027 provides in pertinent part that “[iJn all 
trials for murder the jury before whom such trial is had, if they 
find the prisoner guilty thereof, shall ascertain in their verdict 
whether it be murder in the first or second degree, or manslaugh- 
ter... .” This court has construed § 29-2027 to mean that where 
different inferences as to the degree of homicide can be drawn 
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from the evidence, a court must instruct on lesser degrees. State 
v. Ellis, 208 Neb. 379, 303 N.W.2d 741 (1981). In other words, 
when a proper, factual basis is present, a court must instruct a 
jury on the degrees of criminal homicide, that is, the provisions 
of § 29-2027 are mandatory. State v. Archbold, 217 Neb. 345, 
350 N.W.2d 500 (1984). Thus, we must determine whether dif- 
ferent inferences as to the degree of homicide may be drawn 
from the evidence, therefore entitling McCracken to a jury 
instruction on a degree of homicide other than first degree 
murder. 


(a) Jury Instruction on Second Degree Murder 

McCracken argues that the “jury was never informed that it 
could find him guilty of [s]Jecond [djegree [m]urder or 
[m]anslaughter if they felt his mental condition prevented him 
from forming the premeditated intent required of [flirst 
[dJegree [mJurder.” Brief for appellant at 12-13. Because enti- 
tlement to a jury instruction on second degree murder does not 
necessarily entitle McCracken to a jury instruction on 
manslaughter, his contention raises two separate inquiries. We 
must first determine whether McCracken was entitled to a jury 
instruction on the lesser-included offense of murder in the sec- 
ond degree. 

[18] When determining whether to instruct the jury on a 
lesser-included offense, a trial court must follow the two-prong 
test enunciated by this court in State v. Williams, 243 Neb. 959, 
503 N.W.2d 561 (1993). We stated in State v. Williams, 243 Neb. 
at 965, 503 N.W.2d at 566: 

[A] court must instruct on a lesser-included offense if (1) 
the elements of the lesser offense . . . are such that one can- 
not commit the greater offense without simultaneously 
committing the lesser offense and (2) the evidence pro- 
duces a rational basis for acquitting the defendant of the 
greater offense and convicting the defendant of the lesser 
offense. 
In State v. Al-Zubaidy, 253 Neb. 357, 570 N.W.2d 713 (1997), 
we noted that second degree murder is clearly a lesser-included 
offense of first degree murder. Thus, in regard to McCracken’s 
request for an instruction on second degree murder, the issue is 
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whether there was a rational basis upon which the jury could 
have convicted McCracken of second degree murder while 
acquitting him of first degree murder. See id. 

[19] The primary difference between first and second degree 
murder is that second degree murder does not require a finding 
of deliberate and premeditated malice. Compare Neb. Rev. Stat. 
§ 28-303 (Reissue 1995) with Neb. Rev. Stat. § 28-304 (Reissue 
1995). Both murder in the first degree and murder in the second 
degree otherwise require the intentional killing of another 
human being. See State v. Burlison, 255 Neb. 190, 583 N.W.2d 
31 (1998) (noting that second degree murder occurs when one 
causes death of another intentionally, but without premedita- 
tion). McCracken was therefore entitled to a jury instruction on 
second degree murder only if there is a rational basis upon 
which the jury could have concluded that although he intention- 
ally killed Bray, such a killing was without premeditation and 
deliberation. Such is not the case. 

The report of Cole, McCracken’s expert witness, was intro- 
duced at trial and states that McCracken “carefully planned” to 
shoot Bray long before he actually did so. In various statements 
after the shooting, which McCracken made to mental health 
professionals and police, McCracken explained that after he 
retrieved the gun from the upstairs bedroom, he went down- 
Stairs with the intent of shooting Bray, who was asleep on the 
sofa. McCracken’s statements also show that he then became 
interested in a television show and sat down in a chair in the 
family room to watch television. Approximately 4 hours later 
when that television show was over, McCracken walked over to 
the couch where Bray was sleeping and put the gun to her head, 
firing his first shot. Bray sat up after being struck with the first 
shot, after which McCracken fired a second shot at Bray’s head. 
This evidence was not controverted at trial. In addition to the 
foregoing undisputed evidence, shortly after he had shot Bray, 
McCracken admitted to police that he had planned to kill Bray 
around midnight, but did not actually do so until between 4 and 
5 a.m. 

Thus, the record is replete with evidence that McCracken 
possessed the requisite premeditation to be convicted of first 
degree murder. A thorough review of the record, however, does 


252 260 NEBRASKA REPORTS 


not reveal any evidence from which a contrary inference could 
be drawn that would allow a jury to reasonably conclude that 
McCracken did not possess the requisite planning and delibera- 
tion for first degree murder. McCracken relied upon, and the 
jury was instructed on and considered, the defense of insanity. 
However, because all of the relevant evidence establishes that 
the killing of Bray was planned and deliberate, there is no ratio- 
nal basis upon which the jury could have drawn different infer- 
ences as to the degrees of murder from the evidence presented at 
trial. See, State v. Dixon, 259 Neb. 976, 614 N.W.2d 288 (2000); 
State v. Al-Zubaidy, 253 Neb. 357, 570 N.W.2d 713 (1997); 
State v. Ellis, 208 Neb. 379, 303 N.W.2d 741 (1981). 
Consequently, the district court was correct in its determination 
that the evidence provided no rational basis upon which the jury 
could have convicted McCracken of second degree murder 
while acquitting him of first degree murder. We therefore con- 
clude that McCracken was not entitled to a jury instruction on 
the offense of murder in the second degree, and McCracken’s 
assertions to the contrary are without merit. 


(b) Jury Instruction on Manslaughter 

McCracken further maintains that the evidence at trial was 
such that he was entitled to a jury instruction on the offense of 
manslaughter, so that the jury could find him guilty of 
“[mJanslaughter if they felt his mental condition prevented him 
from forming the premeditated intent required of [first [dJegree 
[mJurder.” Brief for appellant at 12-13. McCracken’s argument 
in this regard is based upon the premise that there was evidence 
adduced at trial upon which the jury could have concluded that 
McCracken lacked the ability to form the requisite intent for 
murder, an assertion not supported by the record. 

[20] Manslaughter differs from murder in that the former 
requires no intent to kill, but involves the killing of another 
human being while in the commission of an unlawful act or 
upon a sudden quarrel. See Neb. Rev. Stat. § 28-305 (Reissue 
1995). In the instant case, there is no evidence, and McCracken 
does not argue, that Bray and McCracken were involved in a 
sudden quarrel just prior to the shooting; thus, the critical 
inquiry is whether there is evidence upon which the jury could 
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have concluded that Bray’s death was unintentionally caused 
while McCracken was committing an unlawful act. 

Cole testified, on McCracken’s behalf, that McCracken knew 
what he was doing when he shot Bray and that McCracken knew 
it was wrong to do so. Cole’s report, which was introduced at 
trial, states that McCracken “carefully planned the shooting, 
including a set of optional plans.” Cole explained that 
McCracken followed through on this plan to kill Bray and 
thought it was the right thing for him to do because of the mis- 
ery Bray would experience if he ran away. In other words, Cole’s 
testimony and report unequivocally show that in Cole’s opinion, 
McCracken intended to kill Bray, knew what he was doing when 
he shot her, and was well aware of the fact that his actions were 
wrong when he did so. Cole’s testimony never challenged 
McCracken’s ability to form the intent to kill; to the contrary, 
Cole’s report and testimony reaffirmed that McCracken had 
formed such an intent. Thus, the undisputed evidence establishes 
that McCracken intended to kill Bray, and there simply was no 
evidence upon which the jury could have acquitted McCracken 
of first degree murder and convicted him of manslaughter. 

McCracken argues that he was entitled to a jury instruction on 
manslaughter because the “crucial evidence at the trial,” brief 
for appellant at 14, provides a rational basis upon which the jury 
could have concluded that McCracken lacked the ability to form 
the requisite intent for first degree murder. Contrary to 
McCracken’s assertions, however, the record reveals that the 
“crucial evidence at the trial” went to whether McCracken knew 
right from wrong at the time he shot Bray, not to whether 
McCracken could form the premeditated intent to commit mur- 
der in the first degree. No evidence whatsoever was adduced 
regarding McCracken’s ability, or lack thereof, to form the req- 
uisite intent to commit first degree murder; rather, the main 
issue upon which evidence was adduced was McCracken’s san- 
ity at the time he shot Bray. We therefore conclude that the dis- 
trict court properly denied McCracken’s requests for jury 
instructions on the offenses of second degree murder and 
manslaughter, as the evidence did not warrant the giving of such 
instructions. Consequently, McCracken’s second assignment of 
error is without merit. 
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4. INEFFECTIVE ASSISTANCE OF COUNSEL 

[21] McCracken asserts in his third, fourth, and fifth assign- 
ments of error that he received ineffective assistance of counsel 
at the trial level. The Sixth Amendment to the U.S. Constitution 
guarantees every criminal defendant the right to effective assis- 
tance of counsel. State v. Sims, 258 Neb. 357, 603 N.W.2d 431 
(1999); State v. Lotter, 255 Neb. 456, 586 N.W.2d 591 (1998), 
modified 255 Neb. 889, 587 N.W.2d 673 (1999). To state a claim 
of ineffectiveness of counsel as violative of the Sixth 
Amendment to the U.S. Constitution and article I, § 11, of the 
Nebraska Constitution and thereby obtain reversal of a convic- 
tion, a defendant must show that (1) counsel’s performance was 
deficient and (2) such deficient performance prejudiced the 
defense, that is, demonstrate a reasonable probability that but 
for counsel’s deficient performance, the result of the proceeding 
would have been different. State v. Sims, supra; State v. Becerra, 
253 Neb. 653, 573 N.W.2d 397 (1998). 

[22-24] The two prongs of the test enunciated in Strickland v. 
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 
(1984), deficient performance and prejudice, may be addressed 
in either order. See State v. Lyle, 258 Neb. 263, 603 N.W.2d 24 
(1999). Where a defendant is unable to demonstrate sufficient 
prejudice, no examination of whether counsel’s performance 
was deficient is necessary. State v. Becerra, supra. Thus, if it is 
more appropriate to dispose of an ineffectiveness claim due to 
the lack of sufficient prejudice, that course should be followed. 
State v. Lyle, supra. , 

[25,26] Claims of ineffective assistance of counsel raised for 
the first time on direct appeal do not require dismissal ipso 
facto; the determining factor is whether the record is sufficient 
to adequately review the question. State v. Sims, supra; State v. 
Becerra, supra. When the issue has not been raised or ruled on 
at the trial court level and the matter necessitates an evidentiary 
hearing, an appellate court will not address the matter on direct 
appeal. Jd. Because the instant file contains the entire record of 
the trial at which McCracken was convicted and because of the 
particular claims of ineffective assistance of trial counsel raised 
by McCracken, an evidentiary hearing is not necessary to ade- 
quately develop a sufficient record for the disposition of 
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McCracken’s Claims. Thus, McCracken’s claims of ineffective 
assistance of trial counsel may be considered in this appeal. 


(a) District Court’s Denial of Jury Instructions 

McCracken’s third assignment of error alleges that the district 
court’s denial of his request for jury instructions on second 
degree murder and manslaughter had the effect of preventing his 
attorney from arguing to the jury that McCracken lacked the 
ability to form the requisite premeditated intent to commit mur- 
der in the first degree. We note that McCracken has couched this 
assignment of error in terms of “ineffective assistance of coun- 
sel.” No Sixth Amendment issue is presented, however, as the 
substance of McCracken’s argument is that the district court 
erred in denying his request for lesser-included offense instruc- 
tions; McCracken’s assertion that his attorney’s arguments were 
limited is nothing more than another theory by which 
McCracken claims he was prejudiced by the lack of lesser- 
included offense instructions. As previously explained, however, 
there was no evidence upon which the jury could have acquitted 
McCracken of first degree murder and convicted him of the 
lesser-included offense of either second degree murder or 
manslaughter. 

Moreover, McCracken’s counsel was not, and could not be, 
prevented from arguing that McCracken lacked the requisite 
premeditated intent to commit first degree murder because of 
insanity or any other justification that the evidence supported. 
McCracken has therefore failed to show how he was prejudiced 
by the trial court’s failure to give his requested instructions, and 
we conclude that this assignment of error is without merit. 


(b) Reliance Upon Court-Ordered Mental Evaluations 

McCracken’s fourth assignment of error alleges that his trial 
counsel was ineffective due to counsel’s failure to object to the 
use in his criminal trial of the mental health evaluations ordered 
by the juvenile court. McCracken contends that the use of the 
evaluations contravenes the Fifth Amendment’s proscription 
against compelling a criminal defendant to provide evidence 
against himself in a criminal proceeding. The question presented 
in this regard is whether the district court’s reliance upon the 
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juvenile court-ordered mental health evaluations, either at the 
transfer hearing or at the subsequent criminal trial, violated 
McCracken’s right to be free from compelled self-incrimination. 


(i) Transfer Hearing 

McCracken asserts that his trial counsel was ineffective by 
not objecting to the district court’s consideration of the juvenile 
court-ordered psychiatric evaluations at the hearing on 
McCracken’s motion to transfer his case to the juvenile court. 
McCracken argues that at the time of the hearing on his motion 
to transfer, he had not yet put his sanity at issue and that the 
evaluations were therefore “not being used to aid the Court, but 
to aid the State in their prosecution of the Appellant.” Brief for 
appellant at 23. As more fully developed below, McCracken’s 
argument is based upon a misunderstanding of the privilege 
against self-incrimination. 

[27] The Fifth Amendment’s privilege against self-incrimina- 
tion “is triggered only where there is a threat of compelled self- 
incrimination.” State in Interest of A.L., 271 N.J. Super. 192, 211, 
638 A.2d 814, 823 (1994). See, also, 8 John H. Wigmore, 
Evidence in Trials at Common Law § 2254 (John T. McNaughton 
rev. 1961). The U.S. Supreme Court has provided that “[i]t is 
well established that the privilege protects against real dangers, 
not remote and speculative possibilities.” Zicarelli v. New Jersey 
Investigation Comm’n, 406 U.S. 472, 478, 92 S. Ct. 1670, 32 L. 
Ed. 2d 234 (1972). Put another way, “[w]here there is no poten- 
tial for self-incrimination, there is no Fifth Amendment concern.” 
State in Interest of A.L., 271 N.J. Super. at 211, 638 A.2d at 823. 
Thus, the crucial inquiry in regard to the use of the psychiatric 
evaluations at the transfer hearing is whether there was the poten- 
tial at such a hearing for McCracken to incriminate himself. 

[28] Critical to our analysis is the exact nature of a hearing on 
a juvenile defendant’s motion to transfer jurisdiction to the juve- 
nile court. As articulated by the Indiana Court of Appeals in 
Clemons v. State, 162 Ind. App. 50, 58-59, 317 N.E.2d 859, 864- 
65 (1974), cert. denied 423 US. 859, 96 S. Ct. 113, 46 L. Ed. 
2d 86 (1975): 

“Such a hearing . . . does not result in a determination of 
guilt as may a criminal trial; and does not directly result in 
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confinement or other punishment as may both a delin- 
quency hearing and a criminal proceeding. In short, the 
transfer hearing is not an adversary proceeding. Rather, the 
sole purpose of the transfer hearing . . . is to determine 
‘whether best interests of the child and of society would be 
served by the retention of the juvenile court authority over 
him or whether the juvenile, under all the circumstances, 
should be transferred to be tried as an adult.’.. . 
(Quoting State v. Piche, 74 Wash. 2d 9, 442 P.2d 632 (1968).) In 
other words, a transfer hearing is a hearing at which the district 
court considers only “ ‘the nature of the alleged offense,’ not the 
juvenile’s guilt or innocence of the charged offense.” U.S. v. 
Parker, 956 F.2d 169, 171 (8th Cir. 1992). “The determination is 
not one of guilt or innocence, or even of delinquency or non- 
delinquency, but rather concerns the manner in which the state 
elects to proceed against an alleged malefactor.” U.S. v. A.R., 38 
F.3d 699, 703 (3d Cir. 1994). It is with the foregoing principles 
in mind that we must consider McCracken’s assertion that his 
Fifth Amendment rights were violated at the ReaINE on his 
motion to transfer. 

In the instant case, the district court admitted the juvenile 
court-ordered psychiatric evaluations at the transfer hearing to 
aid in its determination of whether McCracken’s case should be 
transferred to the juvenile court. Section 29-1816 provides that 
the rules of evidence do not apply to the hearing on 
McCracken’s motion to transfer. As explained elsewhere in this 
opinion,- § 29-1816 reflects the policy decision, made by the 
Legislature, that decisions made at transfer hearings are to be 
informed by all of the surrounding circumstances, which may or 
may not include evidence that is inadmissible at a subsequent 
criminal trial. In other words, evidence that is admitted and 
relied upon by a district court at the transfer hearing may or may 
not be admissible at a subsequent criminal trial. Because only 
legally admissible evidence may be used to establish guilt in a 
criminal trial, certain evidence that had been admitted and relied 
upon by a district court at the transfer hearing would have to be 
reoffered and tested for admissibility at the criminal trial. 

[29] Further, the sole purpose of the transfer hearing in the 
present case was to determine whether McCracken’s best inter- 
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ests and the security of the public would best be served by the 
trial court’s retention of jurisdiction over him or whether 
McCracken’s case, under all of the circumstances, should be 
transferred to the juvenile court. Thus, the only consideration 
made at the hearing on McCracken’s motion to transfer was 
whether the district court should retain jurisdiction over the case 
or transfer the case to juvenile court; the issue of McCracken’s 
guilt or innocence was not before the court. 

[30] “A juvenile transfer hearing is not itself a criminal pro- 
ceeding,” U.S. v. Mitchell H., 182 F.3d 1034, 1035 (9th Cir. 
1999) (citing Kent v. United States, 383 U.S. 541, 86 S. Ct. 
1045, 16 L. Ed. 2d 84 (1966)), and there was no potential for 
self-incrimination at the transfer hearing. Instead, the district 
court considered the psychiatric evaluations for the “limited, 
neutral purpose” of determining whether McCracken’s motion 
to transfer the case to juvenile court should be sustained. See 
Estelle v. Smith, 451 U.S. 454, 101 S. Ct. 1866, 68 L. Ed. 2d 359 
(1981). Such a limited consideration of the mental health evalu- 
ations at the transfer hearing did not violate McCracken’s Fifth 
Amendment right to be free from compelled self-incrimination, 
as McCracken was not forced to provide evidence at that hear- 
ing which incriminated him in any way. 

Nebraska’s statutory scheme is consistent with this determi- 
nation. The statutes pertaining to a transfer of jurisdiction from 
the district court to the juvenile court require the court to con- 
sider a number of factors, which factors were considered by the 
district court in this case. See, § 29-1816; Neb. Rev. Stat. 
§ 43-261 (Reissue 1998). Section 43-261 also requires that a 
district court faced with a decision on a motion to transfer juris- 
diction to juvenile court consider those factors that are to be 
considered by the county attorney under § 43-276 when decid- 
ing in which court to file the juvenile’s case. Further, § 29-1816 
provides that the rules of evidence do not apply during a hear- 
ing held on a juvenile defendant’s motion to transfer the case to 
juvenile court. These statutes clearly reflect a policy of allowing 
a court confronted with such a motion to consider all of the cir- 
cumstances of a particular case before deciding whether to 
transfer jurisdiction to the juvenile court or retain jurisdiction. 
In short, § 29-1816 evinces a policy decision, made by the 
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Legislature regarding transfer hearings, to apply relaxed eviden- 
tiary standards so as to ensure an informed decision on a defend- 
ant’s motion to transfer. < 

Due to the nature of the hearing on McCracken’s motion to 
transfer and to the fact that the court therein was neither con- 
fronted nor concerned with McCracken’s guilt or innocence, 
but, rather, with his knowledge and amenability to treatment 
within the juvenile system, we determine that the hearing on 
McCracken’s motion to transfer was a hearing at which there 
was no potential for self-incrimination. Consequently, 
McCracken’s Fifth Amendment privilege to be free from com- 
pelled self-incrimination was not violated by the district court’s 
consideration of the court-ordered mental health evaluations at 
that hearing, and any objection made by McCracken’s counsel 
to the introduction of the psychiatric evaluations at that hearing 
would have been properly overruled by the district court. 

Accordingly, we conclude that the district court did not err in 
considering the juvenile court-ordered mental health evaluations 
at the hearing on McCracken’s motion to transfer. See, e.g., 
State v. Alexander, 215 Neb. 478, 484, 487, 339 N.W.2d 297, 
301, 302 (1983) (stating, without addressing Fifth Amendment 
issue, that court’s decision to retain jurisdiction was based on 
“appropriate evidence” and that there was “ ‘sound basis’ ” for 
retaining jurisdiction when trial court relied upon evaluations 
similar to those at issue in instant case). In light of our conclu- 
sion, McCracken has failed to show that he was prejudiced by 
counsel’s failure to object to the use of the evaluations at the 
transfer hearing, and his contention in this regard has no merit. 


(ii) At Trial 

McCracken also contends that his trial counsel was ineffec- 
tive in that counsel did not object to the use of the court-ordered 
psychiatric evaluations or the testimony derived therefrom at his 
subsequent murder trial. Relying extensively on Estelle v. Smith, 
451 U.S. 454, 101 S. Ct. 1866, 68 L. Ed. 2d 359 (1981), and 
State v. Vosler, 216 Neb. 461, 345 N.W.2d 806 (1984), 
McCracken argues that “at the time the evaluations were ordered 
he had not put his mental health at issue” and that “it is a viola- 
tion [of] the Fifth Amendment protection against self incrimina- 
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tion to order an individual to be evaluated when he has not put 
his mental health at issue.” Brief for appellant at 26. Restated, 
McCracken’s argument is that his Fifth Amendment rights were 
violated at the time he was ordered to undergo the “preadjudi- 
cation” psychiatric evaluations. 

State v. Vosler, supra, involved a defendant who advised the 
State, prior to trial, that he intended to call two psychiatric wit- 
Nesses to testify concerning his ability to form the necessary 
criminal intent at the time of the criminal act. The defendant did 
not file any written notice of an intention to plead insanity, nor 
did he invoke such a defense at trial. Prior to trial, the State 
obtained an order appointing and authorizing a qualified physi- - 
cian to examine the defendant. The examining physician subse- 
quently testified at trial. After Vosler was convicted of second 
degree murder, he argued on appeal that the introduction of evi- 
dence derived from that court-ordered examination violated his 
privilege against self-incrimination and that it was error to 
instruct the jury on an insanity defense not raised by the defend- 
ant; this court agreed. 

[W]hen insanity has not been pled as a defense and evi- 
dence concerning the defendant’s mental condition is 
introduced solely to establish that he lacked the ability to 
intend the obvious and probable consequences of his vol- 
untary act, and thus is offered to rebut the presumption 
which flows from his act, the trial court should not define 
for the jury the elements of the insanity defense. 
Id. at 468-69, 345 N.W.2d at 811. This court further concluded 
in State v. Vosler, 216 Neb. at 471, 345 N.W.2d at 812, that “the 
introduction into evidence of the testimony of the State-retained 
psychiatrist, who examined defendant under court order, vio- 
lated his privilege under the fifth amendment.” (Emphasis sup- 
plied.) Although State v. Vosler stands precisely for two propo- 
sitions which relate to McCracken’s assertion that his Fifth 
Amendment privilege against self-incrimination has been vio- 
lated, neither of these propositions support his position. 

[31,32] We first established in State v. Vosler, 216 Neb. 461, 
345 N.W.2d 806 (1984), that a court’s order compelling a 
defendant to submit to a psychiatric evaluation conducted on 
behalf of the State, accompanied by the subsequent admission of 
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the test results at trial, violates the Fifth Amendment if a defend- 
ant has not invoked an insanity defense, but, rather, has sought 
to rely on psychiatric testimony to establish that the defendant 
was without the mental capacity to form the requisite intent to 
commit the crime with which he or she has been charged. 
Second, State v. Vosler establishes that the violation of the Fifth 
Amendment, if one does occur, takes place at the time that the 
psychiatric evidence is introduced at trial, rather than at the time 
the court orders the evaluation. Thus, under State v. Vosler, the 
focus of the inquiry is on the time that the evaluation was admit- 
ted at trial against a defendant who has not placed his or her 
sanity in issue, rather than on the time that the evaluation was 
ordered by the court. 

The U.S. Supreme Court was confronted with circumstances 
similar to those in the instant case in Estelle v. Smith, 451 U.S. 
454, 101 S. Ct. 1866, 68 L. Ed. 2d 359 (1981), which involved 
the elicitation of testimony regarding a court-ordered evalua- 
tion to determine a defendant’s competency to stand trial. When 
the State called the examining psychiatrist at the sentencing 
phase of the defendant’s trial, the defendant had raised neither 
the issue of his competency to stand trial nor his sanity at the 
time of the offense. The Court held that the admission of the 
testimony at the sentencing phase violated the defendant’s Fifth 
Amendment privilege against compelled self-incrimination, 
explaining that “(a] criminal defendant, who neither initiates a 
psychiatric evaluation nor attempts to introduce any psychiatric 
evidence, may not be compelled to respond to a psychiatrist if 
his statements can be used against him at a capital sentencing 
proceeding.” 451 U.S. at 468. The Court further explained that 
had the use of the evaluation been confined to the limited pur- 
pose of determining the defendant’s competency to stand trial, 
“no Fifth Amendment issue would have arisen.” 451 U.S. at 
465. In this regard, the Court distinguished Estelle y. Smith, a 
case which did not involve an insanity defense, from a case in 
which the defendant has pled not responsible by reason of 
insanity. 

[33] In State v. Vosler, 216 Neb. 461, 470-71, 345 N.W.2d 
806, 812 (1984), we examined Estelle v. Smith, supra, and 
acknowledged that allowing court-ordered psychiatric testimony 
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in a trial where the defendant has not pled insanity is different 
from 
“a sanity examination occasioned by a defendant’s plea of 
not guilty by reason of insanity at the time of the offense. 
When a defendant asserts the insanity defense and intro- 
duces supporting psychiatric testimony, his silence may 
deprive the State of the only effective means it has of con- 
troverting his proof on an issue that he interjected into the 
case.” 
Quoting Estelle v. Smith, supra. Thus, this court has recognized 
that once a criminal defendant has placed his or her sanity at 
issue, the State may use the results of a court-ordered psychi- 
atric evaluation at trial without contravening the Fifth 
Amendment’s privilege against self-incrimination. 

In the case at bar, the State introduced the testimony of 
Sweeney and Tatay after McCracken had invoked an insanity 
defense. Because McCracken had placed his sanity at issue, the 
State was entitled to introduce evidence to controvert his proof 
on that issue. See Estelle v. Smith, supra. Consequently, when 
the evidence of the psychiatric evaluations was admitted at trial, 
its admission ran afoul of neither State v. Vosler and Estelle v. 
Smith nor the Fifth Amendment, and McCracken’s arguments to 
the contrary are without merit. 

Because any objection that McCracken’s trial counsel would 
have made to the introduction of the mental health evaluations 
at trial would have been properly overruled by the district court, 
McCracken has not shown how he was prejudiced by trial coun- 
sel’s failure to object. See State v. Becerra, 253 Neb. 653, 573 
N.W.2d 397 (1998). Because McCracken has not shown that he 
was prejudiced by counsel’s failure to object to the mental 
health evaluations at either the hearing on his motion to transfer 
or at the subsequent trial, we conclude that his fourth assign- 
ment of error is without merit. 


(c) Failure to File Plea in Bar 
McCracken next contends, in his fifth assignment of error, 
that he received ineffective assistance of trial counsel because 
his trial attorney failed to file a plea in bar to preserve the 
issues raised by the State in the juvenile petition. The thrust of 
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McCracken’s claim is that he was placed in jeopardy before the 
juvenile court and then twice placed in jeopardy for the same 
offense when the State was allowed to dismiss the juvenile 
petition and immediately file an information in the district 
court. 

[34,35] The Fifth Amendment to the U.S. Constitution pro- 
vides in pertinent part: “[NJor shall any person be subject for the 
same offense to be twice put in jeopardy of life or limb.” The 
Nebraska Constitution provides similar protection in article I, 
§ 12, where it is stated, “No person shall . . . be twice put in 
jeopardy for the same offense.” The Double Jeopardy Clauses of 
both the U.S. Constitution and the Nebraska Constitution pro- 
tect against three distinct abuses: (1) a second prosecution for 
the same offense after acquittal, (2) a second prosecution for the 
same offense after conviction, and (3) multiple punishments for 
the same offense. State v. Spotts, 257 Neb. 44, 595 N.W.2d 259 
(1999); State v. Howell, 254 Neb. 247, 575 N.W.2d 861 (1998). 
When the Double Jeopardy Clause applies, it is the second pro- 
ceeding that is constitutionally endangered. State v. Franco, 257 
Neb. 15, 594 N.W.2d 633 (1999). Thus, we must examine the 
nature of the proceedings before the juvenile court, as the criti- 
cal inquiry in the instant case is whether McCracken had been 
placed in jeopardy before the juvenile court. 

[36] In Breed v. Jones, 421 U.S. 519, 95 S. Ct. 1779, 44 L. Ed. 
2d 346 (1975), the U.S. Supreme Court discussed the extent to 
which the Double Jeopardy Clause of the Fifth Amendment 
applied in juvenile proceedings. The Court explained that 

it is simply too late in the day to conclude . . . that a juve- 
nile is not put in jeopardy at a proceeding whose object is 
to determine whether he has committed acts that violate a 
criminal law and whose potential consequences include 
both the stigma inherent in such a determination and the 
deprivation of liberty for many years. 
(Emphasis supplied.) 421 U.S. at 529. The Court elaborated that 
there was little distinction between an adjudicatory hearing and 
a traditional criminal prosecution and held that “respondent was 
put in jeopardy at the adjudicatory hearing. Jeopardy attached 
when respondent was ‘put to trial before the trier of the facts’... 
that is, when the [jJuvenile [cJourt, as the trier of the facts, began 
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to hear evidence.” 421 U.S. at 531. See, also, U.S. v. Parker, 989 
F.2d 948 (8th Cir. 1993). 

On July 13, 1993, the juvenile court inquired into whether 
McCracken understood his constitutional rights. Prior to pro- 
ceeding to adjudication, the juvenile court ordered McCracken 
to undergo a preadjudication evaluation, which was requested 
by the State. On August 24, upon completion of the preadjudi- 
cation evaluation, the juvenile court ordered further evaluations 
to determine if McCracken was competent to stand trial. After 
the further evaluations were ordered by the juvenile court, the 
State made a motion on November 3, 1993, to dismiss the juve- 
nile petition. At the hearing on the State’s motion, the juvenile 
court again refused to accept McCracken’s proposed “no con- 
test” plea and granted the motion to dismiss. 

The record reflects that the only inquiries conducted by the 
juvenile court were into McCracken’s competency to stand trial 
and whether McCracken understood his constitutional rights. 
Under Breed v. Jones, supra, it is clear that McCracken was 
never “ ‘put to trial before the trier of the facts’” and that the 
“{jJuvenile [c]ourt, as the trier of the facts, [never] began to hear 
evidence.” 421 U.S. at 531. Thus, because McCracken’s juvenile 
case did not proceed to adjudication, we determine that jeopardy 
had not attached in the juvenile court when the State’s motion to 
dismiss was sustained. We therefore conclude that McCracken’s 
subsequent murder trial did not violate the Double Jeopardy 
Clause of either the U.S. Constitution or the Nebraska 
Constitution. 

Based upon the foregoing analysis, any plea in bar filed by 
McCracken’s trial counsel would have been properly overruled 
by the district court. Consequently, McCracken has failed to 
establish how he was prejudiced by trial counsel’s failure to file 
a plea in bar, and we determine that his fifth assignment of error 
is likewise without merit. 


VI. CONCLUSION 
The district court did not abuse its discretion in retaining 
jurisdiction over McCracken’s case and properly determined 
that the evidence adduced at trial did not warrant a jury instruc- 
tion on a lesser degree of homicide than murder in the first 
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degree. Furthermore, McCracken’s claims that he received inef- 
fective assistance of trial counsel are without merit. Having con- 
sidered all of McCracken’s assignments of error and finding 
them to be without merit, we affirm the judgment and the sen- 
tence imposed by the district court. 


10. 


AFFIRMED. 


PFIZER INC., APPELLANT, V. LANCASTER COUNTY 
BOARD OF EQUALIZATION, APPELLEE. 
616 N.W. 2d 326 


Filed August 25, 2000. Nos. S-99-908 through S-99-913. 


Taxation: Judgments: Appeal and Error. Decisions rendered by the Tax 
Equalization and Review Commission shall be reviewed by the court for errors 
appearing on the record. 

Judgments: Appeal and Error. When reviewing a judgment for errors appearing on 
the record, the inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable. 

__: __. In instances where an appellate court is required to review cases for error 
appearing on the record, questions of law are nonetheless reviewed de novo on the 
record. : 

Constitutional Law: Statutes. The constitutionality of statutes and statutory inter- 
pretation present questions of law. 

Constitutional Law: Statutes: Proof. The burden of establishing the unconstitu- 
tionality of a statute is on the one attacking its validity. 

Taxation: Valuation. Pursuant to I.R.C. § 1012 (1994), ataxpayer’s basis in an asset 
is equal to the cost to the taxpayer of acquiring the asset. 

Statutes: Appeal and Error. In the absence of anything to the contrary, statutory 
language is to be given its plain and ordinary meaning; an appellate court will not 
resort to interpretation to ascertain the meaning of statutory words which are plain, 
direct, and unambiguous. 

Statutes. The legal principle of expressio unius est exclusio alterius (the expression 
of one thing is the exclusion of the others) recognizes the general principle of statu- 
tory construction that an expressed object of a statute’s operation excludes the 
Statute’s operation on all other objects unmentioned by the statute. 

——. In construing a statute, a court must attempt to give effect to all of its parts, and 
if it can be avoided, no word, clause, or sentence will be rejected as superfluous or 
meaningless; it is not within the province of a court to read anything plain, direct, and 
unambiguous out of a statute. 

Constitutional Law: Equal Protection. The Equal Protection Clause of the U.S. 
Constitution does not forbid classifications; it simply keeps governmental decision- 
makers from treating differently persons who are in all relevant respects alike. 
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13. 


14, 


15. 


16. 


17. 


19. 


20. 


21. 


22. 
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___: __. In general, the Equal Protection Clause of the U.S. Constitution is satis- 
fied so long as there is a plausible policy reason for the classification, the legisla- 
tive facts on which the classification is apparently based may rationally have been 
considered to be true by the governmental decisionmaker, and the relationship of 
the classification to its goal is not so attenuated as to render the distinction arbitrary 
or irrational. 

Constitutional Law: Equal Protection: Taxation: States. The standard under the 
Equal Protection Clause of the U.S. Constitution is especially deferential in the con- 
text of classifications made by complex tax laws; in structuring internal taxation 
schemes, the states have large leeway in making classifications and drawing lines 
which, in their judgment, produce reasonable systems of taxation. 

Equal Protection. Classifications serving to protect legitimate expectation and 
reliance interests do not deny equal protection of the laws. 

Taxation. The State has a legitimate interest in establishing a tax scheme that is 
objective and easily administered. 

Constitutional Law: Equal Protection: Statutes. In the area of economics and 
social welfare, a state does not violate the Equal Protection Clause merely because the 
classifications made by its laws are imperfect. If the classification has some reason- 
able basis, it does not offend the U.S. Constitution simply because the classification 
is not made with mathematical nicety or because in practice it results in some 
inequality. 

Taxation: Legislature: Courts. As long as the classification scheme chosen by the 
Legislature rationally advances a reasonable and identifiable governmental objective, 
a court must disregard the existence of other methods of allocation that other individ- 
uals might have preferred. 

Constitutional Law: Taxation: States. The express grant to Congress of the power 
to regulate commerce among the several states contains a further, negative command, 
known as the dormant Commerce Clause, prohibiting certain state taxation even when 
Congress has failed to legislate on the subject. 

Constitutional Law: Taxation: States: Discrimination. A state tax will be sustained 
against a Commerce Clause challenge when the tax is applied to an activity with a 
substantial nexus with the taxing state, is fairly apportioned, does not discriminate 
against interstate commerce, and is fairly related to the services provided by the state. 
Constitutional Law: Taxation: States. Under the Commerce Clause, internal con- 
sistency is preserved when the imposition of a tax identical to the one in question by 
every other state would add no burden to interstate commerce that intrastate com- 
merce would not also bear. 

Constitutional Law: Taxation: States: Valuation. Under the Commerce Clause, 
extemal consistency looks to the economic justification for a state’s claim upon the 
value taxed to discover whether the state’s tax reaches beyond that portion of the 
value that is fairly attributable to economic activity within the taxing state. 
Constitutional Law: Taxation: States: Discrimination. Under the Commerce 
Clause, a state may not impose a tax which discriminates against interstate commerce 
by providing a direct commercial advantage to local business. 

___: __: __: ___. Under the Commerce Clause, states are barred from discriminat- 
ing against eas enterprises competing with local businesses and from discriminat- 
ing against commercial activity occurring outside the taxing state. 
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23. Constitutional Law: Taxation: States. Under the Commerce Clause, the measure of 
a state tax must be reasonably related to the taxpayer’s presence or activities in the 
taxing state. 

24, Constitutional Law: Statutes: Special Legislation. A legislative act constitutes spe- 
cial legislation, violative of Neb, Const. art. III, § 18, if (1) it creates an arbitrary and 
unreasonable method of classification or (2) it creates a permanently closed class. 

25. Constitutional Law: Special Legislation. The general test of constitutionality with 
respect to prohibitions against special legislation is reasonableness of classification 
and uniformity of operation. Classification is proper if the special class has some rea- 
sonable distinction from other subjects of a like general character, which distinction 
bears some reasonable relation to the legitimate objectives and purposes of the 
legislation. 

26. Words and Phrases. The word “or,” when used properly, is disjunctive. 


Appeal from the Nebraska Tax Equalization and Review 
Commission. Affirmed. 


Michael L. Schleich, of Fraser, Stryker, Meusey, Olson, 
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McCormack, J. 

FACTUAL AND PROCEDURAL BACKGROUND 

The following facts were stipulated by the parties: Pfizer Inc. 
is a multinational corporation authorized to do business in 
Nebraska, engaged in the development, manufacture, and sale of 
pharmaceuticals and other health care products. In 1994, Pfizer 
agreed to purchase the assets of SmithKline Beecham Animal 
Health (SBAH) from SmithKline Beecham PLC, a publicly 
owned British corporation. This transaction was completed in 
1995. As part of the acquisition, Pfizer purchased personal prop- 
erty, real property, and a range of tangible and intangible assets 
located in 26 different countries. 

In the United States, Pfizer purchased the assets of 
SmithKline Beecham Corporation, a subsidiary of the British 
parent corporation. These included assets located in Lancaster 
County referred to as the “Lincoln Plant,” the “Lincoln Farm,” 
and the “Agnew Farm.” On January 1, 1996, Pfizer owned these 


268 260 NEBRASKA REPORTS 


properties, including the personal property located therein. 
There is no material difference in the use made of the property 
or in the fair market value of the property between the time that 
the property was owned by SBAH and Pfizer. 

Pfizer filed tax returns for 1996, basing those returns on 
information provided to Pfizer by SBAH, classified by class of 
property and year first placed in service. The returns were pre- 
pared as if the property had still been owned by SBAH, without 
regard to the transfer of ownership from SBAH to Pfizer. 
Subsequently, the Lancaster County assessor issued tax 
increase notices to Pfizer with respect to the three properties 
listed above, increasing the value of the personal property 
described on the 1996 tax returns. Pfizer timely protested the 
tax increase notices to the Lancaster County Board of 
Equalization (the Board). The Board denied Pfizer’s protests, 
and Pfizer appealed to the Tax Equalization and Review 
Commission (the TERC). The appeal was subsequently consol- 
idated with similar issues posed by Pfizer’s 1997 and 1998 tax 
returns. 

The TERC affirmed the decision of the Board. The TERC 
found that the purchase of the tangible personal property of 
SBAH by Pfizer was a purchase as defined by Neb. Rev. Stat. 
§ 77-122 (Reissue 1996) and that the property must therefore be 
valued at its net book value as defined by Neb. Rev. Stat. 
§§ 77-118 and 77-120 (Reissue 1996). The TERC determined 
that pursuant to the relevant federal tax laws, the assessed value 
of the subject tangible personal property must be calculated 
based on the acquisition cost, or purchase price, of the property, 
as adjusted for depreciation pursuant to § 77-120. The TERC 
further determined that the relevant date for calculating that 
depreciation was the date of the purchase by Pfizer and, thus, 
affirmed the determination of the Board. 


ASSIGNMENTS OF ERROR 
Pfizer assigns, consolidated and restated, that the TERC erred 
in its interpretation of §§ 77-118 and 77-120 and Neb. Rev. Stat. 
§ 77-201 (Cum. Supp. 1998). Pfizer further argues that if the 
interpretation of those statutes reached by the TERC is correct, 
then those statutes violate the Equal Protection and Commerce 
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Clauses of the U.S. Constitution and the special legislation and 
uniformity clauses of the Nebraska Constitution. 


STANDARD OF REVIEW 

[1-5] Decisions rendered by the TERC shall be reviewed by 
the court for errors appearing on the record. Bartlett v. Dawes 
Cty. Bd. of Equal., 259 Neb. 954, 613 N.W.2d 810 (2000). When 
reviewing a judgment for errors appearing on the record, the 
inquiry is whether the decision conforms to the law, is supported 
by competent evidence, and is neither arbitrary, capricious, nor 
unreasonable. /d. However, in instances where an appellate 
court is required to review cases for error appearing on the 
record, questions of law are nonetheless reviewed de novo on 
the record. Jd. The constitutionality of statutes and statutory 
interpretation present questions of law. See, Hobza v. Seedorff 
Masonry, Inc., 259 Neb. 671, 611 N.W.2d 828 (2000); State ex 
rel. Stenberg v. Moore, 258 Neb. 738, 605 N.W.2d 440 (2000). 
The burden of establishing the unconstitutionality of a statute is 
on the one attacking its validity. Daily v. Board of Ed. of Morrill 
Cty., 256 Neb. 73, 588 N.W.2d 813 (1999); State ex rel. 
Shepherd v. Neb. Equal Opp. Comm., 251 Neb. 517, 557 N.W.2d 
684 (1997). 


ANALYSIS 


STATUTORY INTERPRETATION 
Section 77-201(3) provides in relevant part: 
Tangible personal property, not including motor vehicles 
registered for operation on the highways of this state, shall 
constitute a separate and distinct class of property for pur- 
poses of property taxation, shall be subject to taxation, 
unless expressly exempt from taxation, and shall be valued 
at its net book value. Tangible personal property trans- 
ferred as a gift or devise or as part of a transaction which 
is not a purchase shall be subject to taxation based upon 
the date the property was acquired by the previous owner 
and at the previous owner’s Nebraska adjusted basis. 
Tangible personal property acquired as replacement prop- 
erty for converted property shall be subject to taxation 
based upon the date the converted property was acquired 
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and at the Nebraska adjusted basis of the converted prop- 
erty unless insurance proceeds are payable by reason of the 
conversion. 

(Emphasis supplied.) 

We note that § 77-201(3) was amended in 1997. See 1997 
Neb. Laws, L.B. 270 and 271. Those amendments do not affect 
our disposition of this appeal, and we cite to the current statute 
for the sake of simplicity and convenience. See A & D Tech. 
Supply Co. v. Nebraska Dept. of Revenue, 259 Neb. 24, 607 
N.W.2d 857 (2000). 

Section 77-120(1) provides that “[n]et book value of property 
for taxation shall mean that portion of the Nebraska adjusted 
basis of the property as of the assessment date for the applicable 
recovery period in the table set forth in this subsection.” Section 
77-118 defines “Nebraska adjusted basis” as “the adjusted basis 
of property as determined under the Internal Revenue Code 
increased by the total amount allowed under the code for depre- 
ciation or amortization or pursuant to an election to expense 
depreciable property under section 179 of the code.’ The 
Internal Revenue Code states simply that “[t]he basis of prop- 
erty shall be the cost of such property, except as otherwise pro- 
vided in this subchapter... .” LR.C. § 1012 (1994). 

There is no dispute that the property at issue in the instant 
case is tangible personal property subject to taxation, nor is 
there a dispute that the transaction in which Pfizer acquired the 
property was a purchase within the meaning of § 77-122. That 
section defines “‘purchase” as follows: 

Purchase shall include taking by sale, discount, negotia- 
tion, or any other transaction for value creating an interest 
in property except liens. Purchase shall not include trans- 
fers for stock or other ownership interests upon creation, 
dissolution, or any other tax-free reorganization for 
income tax purposes of any corporation, partnership, lim- 
ited liability company, trust, or other entity. 

Pfizer argues that although it purchased the property at issue 
when it acquired SBAH, it was entitled to value the property 
based upon the net book value and the Nebraska adjusted basis 
established by SBAH as the original owner of the property. In 
other words, Pfizer claims that it should be allowed to value the 
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property as if it had been the original owner and no intervening 
purchase had taken place. Such an interpretation, however, con- 
flicts with the plain language of the relevant statutes. 

[6] Pursuant to I.R.C. § 1012, “[g]enerally, a taxpayer’s basis 
in an asset is equal to the cost to the taxpayer of acquiring the 
asset.” (Emphasis supplied.) Muserlian v. C.I.R., 932 F.2d 109, 
114 (2d Cir. 1991). In this regard, the U.S. Supreme Court has 
observed: 

[W]e think the statutory provision that the “basis of prop- 
erty shall be the cost of such property” . . . normally 
means, and that in this case the Commissioner was justi- 
fied in applying it to mean, cost to the taxpayer. A property 
may have a cost history quite different from its cost to the 
taxpayer. It may have been purchased for less or more than 
original cost, or built by contract which called for pay- 
ments on which the builder profited greatly or suffered 
heavy loss. But generally and in this case the 
Commissioner was in no error in ruling that the taxpayer’s 
outlay is the measure of his [or her] recoupment through 
depreciation accruals. 
(Citation omitted.) Detroit Edison Co. v. Comm’r., 319 U.S. 98, 
102, 63 S. Ct. 902, 87 L. Ed. 1286 (1943). Accord, Pounds v. 
United States, 372 F.2d 342 (Sth Cir. 1967); Reis v. 
Commissioner of Internal Revenue, 142 F.2d 900 (6th Cir. 
1944). See, also, Hinckley v. C. I. R., 410 F.2d 937 (8th Cir. 
1969) (stating that basis for property is cost, not replacement 
value); Parsons v. United States, 227 F.2d 437, 438 (3d Cir. 
1955) (“{t]he cost with which we are concerned is a concomitant 
of acquisition by a taxpayer”). 

[7] Under I.R.C. § 1012, the basis of property is its cost to 
the taxpayer—in this case, Pfizer. The basis as defined by 
§ 1012, in turn, composes the Nebraska adjusted basis under 
§ 77-118, which then composes the net book value under 
§ 77-120(1). The plain language of the statutes supports the 
determination of the TERC. In the absence of anything to the 
contrary, statutory language is to be given its plain and ordinary 
meaning; an appellate court will not resort to interpretation to 
ascertain the meaning of statutory words which are plain, 
direct, and unambiguous. Hobza v. Seedorff Masonry, Inc., 259 


272 260 NEBRASKA REPORTS 


Neb. 671, 611 N.W.2d 828 (2000); Sack v. State, 259 Neb. 463, 
610 N.W.2d 385 (2000). 

[8] We also note that § 77-201(3) provides specifically that a 
subsequent property owner may assume the adjusted basis of the 
previous owner where the transfer of ownership is by gift, 
devise, or another transaction “which is not a purchase” and that 
property purchased to replace converted property may assume 
the adjusted basis of the converted property being replaced. The 
legal principle of expressio unius est exclusio alterius (the 
expression of one thing is the exclusion of the others) recognizes 
the general principle of statutory construction that an expressed 
object of a statute’s operation excludes the statute’s operation on 
all other objects unmentioned by the statute. See, A & D Tech. 
Supply Co. v. Nebraska Dept. of Revenue, 259 Neb. 24, 607 
N.W.2d 857 (2000); In re Interest of Joshua M. et al., 256 Neb. 
596, 591 N.W.2d 557 (1999). Since the Legislature saw fit to 
define the circumstances under which a taxpayer may value 
property based upon the adjusted basis established by a previous 
owner, it stands to reason that the Legislature intended such a 
specification to foreclose the possibility that a subsequent owner 
could assume the benefit of that status under other circum- 
stances. See A & D Tech. Supply Co. v. Nebraska Dept. of 
Revenue, supra. 

[9] In construing a statute, a court must attempt to give effect 
to all of its parts, and if it can be avoided, no word, clause, or 
sentence will be rejected as superfluous or meaningless; it is not 
within the province of a court to read anything plain, direct, and 
unambiguous out of a statute. A & D Tech. Supply Co. v. 
Nebraska Dept. of Revenue, supra; In re Interest of Joshua M. et 
al., supra. Were we to conclude that the acquisition of used per- 
sonal property generally permits the subsequent property owner 
to assume the adjusted basis established by the previous owner, 
then the statute providing for such an assumption of status under 
circumstances of a gift, devise, or other nonpurchase transaction 
would be an unnecessary redundancy. Instead, basic principles 
of statutory interpretation require us to conclude that 
§ 77-201(3) delimits the circumstances under which a subse- 
quent property owner may assume the adjusted basis of the pre- 
vious owner. See A & D Tech. Supply Co. v. Nebraska Dept. of 
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Revenue, supra. As Pfizer’s acquisition of the property at issue 
in this case concededly does not fall within those circumstances, 
its assignment of error is without merit. 


EQUAL PROTECTION 

Pfizer argues that §§ 77-118, 77-120, and 77-201, as inter- 
preted by the TERC, violate the Equal Protection Clause of the 
U.S. Constitution. We note that the taxes which are the subject 
of this appeal were levied prior to the adoption of the equal pro- 
tection clause of the Nebraska Constitution in the 1998 amend- 
ment to Neb. Const. art. I, § 3, and that that clause is not impli- 
cated in this appeal. See Mach v. County of Douglas, 259 Neb. 
787, 612 N.W.2d 237 (2000). 

[10] The Equal Protection Clause of the 14th Amendment, 
§ 1, commands that no state shall “ ‘deny to any person within 
its jurisdiction the equal protection of the laws.’” This clause 
does not forbid classifications; it simply keeps governmental 
decisionmakers from treating differently persons who are in all 
relevant respects alike. Nordlinger v. Hahn, 505 U.S. 1, 10, 112 
S. Ct. 2326, 120 L. Ed. 2d 1 (1992). 

[11,12] In general, the Equal Protection Clause is satisfied so 
long as there is a plausible policy reason for the classification, 
the legislative facts on which the classification is apparently 
based may rationally have been considered to be true by the 
governmental decisionmaker, and the relationship of the classi- 
fication to its goal is not so attenuated as to render the distinc- 
tion arbitrary or irrational. Nordlinger v. Hahn, supra. This stan- 
dard is especially deferential in the context of classifications 
made by complex tax laws. /d. In structuring internal taxation 
schemes, the states have large leeway in making classifications 
and drawing lines which, in their judgment, produce reasonable 
systems of taxation. /d. 

In Nordlinger v. Hahn, supra, the U.S. Supreme Court ana- 
lyzed the California scheme for taxation of real property con- 
tained in Cal. Const. art. XIIIA. The assessment provisions of 
that article, similar to the scheme at issue in the instant case, 
essentially embody an “acquisition value” system of taxation, in 
which real property is assessed at values related to the value of 
the property at the time it is acquired by the taxpayer, rather than 
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to the value it has in the current real estate market. Nordlinger v. 
Hahn, supra. Over time, that acquisition value system created 
disparities in the taxes paid by persons owning similar pieces of 
property. Id. 

[13] The U.S. Supreme Court rejected an equal protection 
challenge to that system, finding two different rational consid- 
erations justifying the disparate assessments resulting from the 
California scheme. /d. The first of these, neighborhood preser- 
vation, relates specifically to real property and has no bearing on 
the instant case. The second, however, is relevant under the cir- 
cumstances. The Court stated: 

[T]he State legitimately can conclude that a new owner at 
the time of acquiring his [or her] property does not have 
the same reliance interest warranting protection against 
higher taxes as does an existing owner. The State may deny 
a new owner at the point of purchase the right to “lock in” 
to the same assessed value as is enjoyed by an existing 
owner of comparable property, because an existing owner 
rationally may be thought to have vested expectations in 
his [or her] property . . . that are more deserving of protec- 
tion than the anticipatory expectations of a new owner at 
the point of purchase. A new owner has full information 
about the scope of future tax liability before acquiring the 
property, and if he [or she] thinks the future tax burden is 
too demanding, he [or she] can decide not to complete the 
purchase at all. By contrast, the existing owner, already 
saddled with his [or her] purchase, does not have the 
option of deciding not to buy [the property] if taxes 
become prohibitively high. 
505 U.S. at 12-13. The Court concluded that “classifications 
serving to protect legitimate expectation and reliance interests 
do not deny equal protection of the laws.” 505 U.S. at 13. The 
Nebraska personal property tax scheme furthers the same legit- 
imate state interest as does the California real property taxation 
scheme. 

In evaluating the same California taxation scheme, the 
California Supreme Court concluded that another rational basis 
existed for the legislation. See Amador Val. Joint Union H. Sch. 
Dist., Etc., 22 Cal. 3d 208, 583 P.2d 1281, 149 Cal. Rptr. 239 
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(1978). The California Supreme Court concluded that the 
“ ‘acquisition value’” approach to taxation found “reasonable 
support” in the theory that “the annual taxes which a property 
owner must pay should bear some rational relationship to the 
original cost of the property, rather than relate to an unforeseen, 
perhaps unduly inflated, current value.” /d. at 235, 583 P.2d at 
1293, 149 Cal. Rptr. at 251. 

[14] The legislative history of the Nebraska statutes at issue 
reveals another rational basis underlying the Nebraska legisla- 
tion. The legislative history indicates that one of the specific rea- 
sons for adopting the net book value depreciation tax, as 
defined, was that it would provide an objective measure of valu- 
ing property and would be easily administered because it relies 
on information already available for federal income tax pur- 
poses. See, generally, Committee on Revenue, L.B. 1063, 92d 
Leg., 2d Sess. (January 31, 1992). The acquisition value 
scheme, unlike other assessments of current value, relies upon 
the objective, verifiable basis of cost. Moreover, because the 
Nebraska adjusted basis is tied to the Internal Revenue Code, 
the information necessary to verify the Nebraska adjusted basis 
has generally also been compiled for federal income tax pur- 
poses. The State has a legitimate interest in establishing a tax 
scheme that is objective and easily administered, and this inter- 
est provides a rational basis for any classifications established 
by the statutes at issue. 

Pfizer argues primarily that the Nebraska statutes violate 
equal protection because they can result in items that are pur- 
chased at different prices or times, but are otherwise identical, 
having different net book values. The flaw in Pfizer’s argument, 
however, is that the distinctions between such pieces of property 
are rational, being based on the time and cost associated with the 
purchase of the property. In addition, the California Supreme 
Court has stated: 

[T]he fact that two taxpayers may pay different taxes on 
substantially identical property is not wholly novel to our 
general taxation scheme. For example, the computation of 
a Sales tax on two identical items of personalty may vary 
substantially, depending upon the exact sales price and the 
availability of a discount. [Acquisition value taxation] 
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introduces a roughly comparable tax system . . . whereby 
the taxes one pays are closely related to the acquisition 
value of the property. 
Amador Val. Joint Union H. Sch. Dist., Etc.,22 Cal. 3d 208, 236, 
583 P.2d 1281, 1294, 149 Cal. Rptr. 239, 252 (1978). 

Pfizer further argues that the statutes impermissibly distin- 
guish between different types of transactions, such that an 
acquisition by one corporation of another through a stock sale is 
treated differently than an acquisition through an asset sale. For 
the reasons stated above, we also determine that this argument is 
without merit. Any distinction between acquisition of a com- 
pany’s assets through a stock sale and an asset sale is justified 
by the rational bases for the legislation analyzed above. 

Pfizer also relies on the U.S. Supreme Court’s decision in 
Allegheny Pittsburgh Coal v. Webster County, 488 U.S. 336, 109 
S. Ct. 633, 102 L. Ed. 2d 688 (1989), which struck down a tax 
scheme similar to that in Nordlinger v. Hahn, 505 U.S. 1, 112S. 
Ct. 2326, 120 L. Ed. 2d 1 (1992), and in the instant case. Pfizer’s 
argument is unavailing for two reasons. First, we note that 
Nordlinger is the more recent decision from the Court; thus, to 
the extent that it conflicts with a prior case, Nordlinger is con- 
trolling. Second, Allegheny Pittsburgh Coal is distinguishable 
from both Nordlinger and the instant case because the system at 
issue in Allegheny Pittsburgh Coal, while actually dependent 
upon acquisition value, was nonetheless at least nominally a 
current value assessment scheme. Thus, Allegheny Pittsburgh 
Coal does not prohibit the states from adopting an acquisition 
value assessment method, but merely prohibits the arbitrary 
enforcement of a current value assessment method. See 
Nordlinger v. Lynch, 225 Cal. App. 3d 1259, 275 Cal. Rptr. 684 
(1990), affirmed sub nom. Nordlinger v. Hahn, supra. 

[15,16] Pfizer also claims that the legitimate state interests 
served by the statutes can be served by other schemes that would 
not suffer from claimed constitutional infirmities. In the area of 
economics and social welfare, however, a state does not violate 
the Equal Protection Clause merely because the classifications 
made by its laws are imperfect. If the classification has some 
reasonable basis, it does not offend the U.S. Constitution simply 
because the classification is not made with mathematical nicety 
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or because in practice it results in some inequality. Botsch v. 
Reisdorff, 193 Neb. 165, 226 N.W.2d 121 (1975) (quoting 
Dandridge v. Williams, 397 U.S. 471, 90 S. Ct. 1153, 25 L. Ed. 
2d 491 (1970)). The fact that other schemes could have been 
selected does not mean that the scheme chosen is constitution- 
ally infirm. See Pick v. Nelson, 247 Neb. 487, 528 N.W.2d 309 
(1995). As long as the classification scheme chosen by the 
Legislature rationally advances a reasonable and identifiable 
governmental objective, a court must disregard the existence of 
other methods of allocation that other individuals might have 
preferred. See Schweiker v. Wilson, 450 U.S. 221, 101 S. Ct. 
1074, 67 L. Ed. 2d 186 (1981). 

In summary, we conclude that there is a rational basis for the 
acquisition value taxation scheme adopted by the Legislature 
and that the scheme does not violate the Equal Protection 
Clause. Pfizer’s assignment of error is without merit. 


COMMERCE CLAUSE 

Pfizer claims that the statutes at issue violate the Commerce 
Clause of the U.S. Constitution. Pfizer claims: 

Here, the greatest likelihood is that the impact of the clas- 
sification of types of sales, between asset sales and stock 
sales, will fall most significantly on large multi-national 
companies that cannot know, much less take into consider- 
ation, the impact of doing large asset sales transactions 
with impact in many jurisdictions. There will be no oppor- 
tunity to structure such transactions to minimize Nebraska 
property taxes, thereby shielding Nebraska businesses by 
forcing higher property taxes upon large companies who 
acquire Nebraska businesses in asset sales. 
Brief for appellant at 36. 

[17] The U.S. Supreme Court has long held that the express 
grant to Congress of the power to regulate commerce among the 
several states, see U.S. Const. art. I, § 8, contains a further, neg- 
ative command, known as the dormant Commerce Clause, pro- 
hibiting certain state taxation even when Congress has failed to 
legislate on the subject. See Oklahoma Tax Comm’n v. Jefferson 
Lines, Inc., 514 U.S. 175, 115 S. Ct. 1331, 131 L. Ed. 2d 261 
(1995). This construction serves the Commerce Clause’s pur- 
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pose of preventing a state from retreating into economic isola- 
tion or jeopardizing the welfare of the nation as a whole, as it 
would do if it were free to place burdens on the flow of com- 
merce across its borders that commerce wholly within those 
borders would not bear. Oklahoma Tax Comm’n v. Jefferson 
Lines, Inc., supra. 

The first flaw in Pfizer’s argument, however, is that the tax in 
question is not addressed to the flow of commerce across the 
borders of Nebraska. Instead, it is a property tax, “which has 
never been doubted as a legitimate means of raising revenue by 
the situs State.” See Commonwealth Edison Co. v. Montana, 453 
U.S. 609, 624, 101 S. Ct. 2946, 69 L. Ed. 2d 884 (1981). 

[18] Pfizer argues that the valuation method set forth in the 
statutes nonetheless has an adverse effect on interstate transac- 
tions. In that regard, the U.S. Supreme Court has set forth a four- 
part test, sustaining a tax against a Commerce Clause challenge 
when the tax is applied to an activity with a substantial nexus 
with the taxing state, is fairly apportioned, does not discriminate 
against interstate commerce, and is fairly related to the services 
provided by the state. See Oklahoma Tax Comm’n v. Jefferson 
Lines, Inc., supra, citing Complete Auto Transit, Inc. v. Brady, 
430 U.S. 274, 97 S. Ct. 1076, 51 L. Ed. 2d 326 (1977). 

[19,20] We have little difficulty in concluding that in the 
instant case, there is a substantial nexus between Nebraska and 
the subject of the tax, as the property at issue is located in the 
state. With regard to the second prong of the Complete Auto 
Transit, Inc. test, the Court has stated: 

For over a decade now, we have assessed any threat of 
malapportionment by asking whether the tax is “internally 
consistent” and, if so, whether it is “externally consistent” 
as well. . . . Internal consistency is preserved when the 
imposition of a tax identical to the one in question by every 
other State would add no burden to interstate commerce 
that intrastate commerce would not also bear. This test asks 
nothing about the degree of economic reality reflected by 
the tax, but simply looks to the structure of the tax at issue 
to see whether its identical application by every State in 
the Union would place interstate commerce at a disadvan- 
tage as compared with commerce intrastate. . . . 
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External consistency, on the other hand, looks not to the 
logical consequences of cloning, but to the economic justi- 
fication for the State’s claim upon the value taxed, to dis- 
cover whether a State’s tax reaches beyond that portion of 
value that is fairly attributable to economic activity within 
the taxing State. .. . Here, the threat of real multiple taxa- 
tion (though not by literally identical statutes) may indi- 
cate a State’s impermissible overreaching. 

Oklahoma Tax Comm’n v. Jefferson Lines, Inc., 514 U.S. at 185. 

It is clear that Nebraska’s personal property tax scheme is 
both internally and externally consistent. The adoption of iden- 
tical schemes in every state would not result in multiple taxation 
of the same property, nor does Nebraska’s tax present any real 
threat of multiple taxation by any other states. Nebraska’s tax 
reaches “only the activity taking place within the taxing State.” 
See 514 US. at 196. 

[21,22] The heart of Pfizer’s argument is based on the third 
prong of the Complete Auto Transit, Inc. test, that a state may 
not impose a tax which discriminates against interstate com- 
merce by providing a direct commercial advantage to local busi- 
ness. See Oklahoma Tax Comm’n v. Jefferson Lines, Inc., 514 
U.S. 175, 115 S. Ct. 1331, 131 L. Ed. 2d 261 (1995). Thus, 
States are barred from discriminating against foreign enterprises 
competing with local businesses and from discriminating 
against commercial activity occurring outside the taxing state. 
Id. 

With the Nebraska tax, however, the fact that the purchase 
was made in an interstate transaction has no bearing on the rea- 
son for the tax. See id. Only Nebraska can levy a property tax on 
property in use in this state, and that tax is imposed regardless 
of whether the property is purchased in an intrastate or interstate 
transaction. See id. 

Moreover, to accept Pfizer’s argument would be to conclude 
that any variation in the taxation schemes of the states would 
result in a Commerce Clause infirmity in all of those taxation 
statutes. This absurd result flows from Pfizer’s mistaken asser- 
tion that a multinational corporation “cannot know” the tax 
implications of a large, interstate asset purchase. Brief for appel- 
lant at 36. Of course, there is no impermeable barrier to know- 


280 260 NEBRASKA REPORTS 


ing the complete tax implications of such a transaction, and 
most multinational corporations presumably have experts dedi- 
cated to precisely that task. The fact that the statutes of different 
jurisdictions might result in a particular type of transaction 
being advantageous in one jurisdiction and disadvantageous in 
another does not mean that the Commerce Clause is violated; it 
simply means that the purchaser has to make a choice regarding 
its own best interests. A taxing state cannot be responsible for a 
taxpayer’s failure to be aware of, or properly ascertain, the tax- 
payer’s potential tax liability. 

[23] Finally, the fourth criterion of Complete Auto Transit, 
Inc. v. Brady, 430 U.S. 274, 97 S. Ct. 1076, 51 L. Ed. 2d 326 
(1977), asks only that the measure of the tax be reasonably 
related to the taxpayer’s presence or activities in the taxing state. 
See Oklahoma Tax Comm’n v. Jefferson Lines, Inc., supra. 
Clearly, this criterion is satisfied by the fact that the property 
being taxed is in use in Nebraska, and the amount of the tax is 
based on the depreciated cost of the property. 

Nebraska’s personal property tax valuation scheme does not 
impose a discriminatory burden on interstate commerce under 
the standards set forth by the U.S. Supreme Court. 
Consequently, Pfizer’s assignment of error to the contrary is 
without merit. 


SPECIAL LEGISLATION 

[24,25] Pfizer claims that the statutes in question are special 
legislation, in violation of Neb. Const. art. III, § 18. A legisla- 
tive act constitutes special legislation, violative of Neb. Const. 
art. III, § 18, if (1) it creates an arbitrary and unreasonable 
method of classification or (2) it creates a permanently closed 
class. Swanson v. State, 249 Neb. 466, 544 N.W.2d 333 (1996); 
City of Ralston v. Balka, 247 Neb. 773, 530 N.W.2d 594 (1995). 
The general test of constitutionality with respect to prohibitions 
against special legislation is reasonableness of classification and 
uniformity of operation. Classification is proper if the special 
class has some reasonable distinction from other subjects of a 
like general character, which distinction bears some reasonable 
relation to the legitimate objectives and purposes of the legisla- 
tion. Kuchar v. Krings, 248 Neb. 995, 540 N.W.2d 582 (1995). 
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Pfizer does not contend that the statutes create a permanently 
closed class. With reference to Pfizer’s argument that the 
statutes create an arbitrary and unreasonable method of classifi- 
cation, we concluded in our equal protection analysis above that 
any classifications drawn based on the time and cost of the pur- 
chase of property bear a reasonable relation to the legitimate 
objectives and purposes of the legislation. Our conclusions with 
regard to the Equal Protection Clause, set forth above, also sup- 
port our determination that the statutes at issue do not violate 
Neb. Const. art. III, § 18. Pfizer’s assignment of error is without 
merit. 


UNIFORMITY CLAUSE 

Pfizer argues that the statutes at issue violate Neb. Const. art. 
VIII, § 1. That section provides, in relevant part: 

The necessary revenue of the state and its governmental 
subdivisions shall be raised by taxation in such manner as 
the Legislature may direct. Notwithstanding Article I, sec- 
tion 16, Article III, section 18, or Article VIII, section 4, of 
this Constitution or any other provision of this Constitution 
to the contrary: . . . (2) tangible personal property, as 
defined by the Legislature, not exempted by this 
Constitution or by legislation, shall all be taxed at depreci- 
ated cost using the same depreciation method with reason- 
able class lives, as determined by the Legislature, or shall 
all be taxed by valuation uniformly and proportionately[.] 

[26] The word “or,” when used properly, is disjunctive. See, 
Baker’s Supermarkets v. State, 248 Neb. 984, 540 N.W.2d 574 
(1995); Hoiengs v. County of Adams, 245 Neb. 877, 516 N.W.2d 
223 (1994). Thus, the uniformity clause gives the Legislature 
two options with respect to tangible personal property: to tax the 
property on a depreciated cost basis using the same depreciation 
method with reasonable class lives, or to tax all such property 
uniformly and proportionately. 

The Legislature obviously chose the former option. The 
statutes at issue in this case clearly fall within the depreciated 
cost method contemplated by Neb. Const. art. VIII, § 1(2). 
Section 77-201 states that all such property shall be taxed using 
the same depreciation method unless exempted from taxation, 
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and Pfizer has offered little argument on why the class lives 
defined by § 77-120 are unreasonable. We have little difficulty 
concluding in any event that class lives based on the date of the 
taxpayer’s purchase of the taxable property are reasonable in the 
constitutional sense. As the Nebraska statutes at issue satisfy 
Neb. Const. art. VIII, § 1, Pfizer’s assignment of error is without 
merit. 


CONCLUSION 

The TERC correctly determined that the net book value of 
tangible personal property, when transferred by purchase, is 
based upon the cost of that property to the taxpayer. This 
scheme for the valuation of tangible personal property does not 
violate the Equal Protection or Commerce Clauses of the U.S. 
Constitution, or the special legislation or uniformity clauses of 
the Nebraska Constitution. Consequently, the judgment of the 
TERC is affirmed. 

AFFIRMED. 
CoNNOLLY and STEPHAN, JJ., not participating. 
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5. ___:__. The step transaction doctrine arose from the central tenet of tax law that tax 
liability depends upon the substance, not the form, of a transaction. 

6. Taxation. Three separate tests have been developed by the courts in applying the step 
transaction doctrine: the binding commitment test, the interdependence test, and the 


end result test. 
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STEPHAN, J. 

This is an appeal from a decision of the Nebraska Tax 
Equalization and Review Commission affirming a determination 
by the Douglas County Board of Equalization regarding the val- 
uation of certain items of tangible personal property acquired by 
Mid City Bank, Inc., through the purchase of stock of Western 
Security Bank of Omaha and the merger of the two banks. We 
find no error and affirm. 


FACTUAL AND PROCEDURAL BACKGROUND 
On April 18, 1996, Mid City Bank, Inc. (Mid City), and 
Western Security Holding Company, Ltd., entered into a pur- 
chase agreement whereby Mid City was to acquire at least 93.75 
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percent of the stock in Western Security Bank of Omaha 
(Western Security Bank), which stock was owned by Western 
Security Holding Company as of that date. The purchase price 
of the stock was $11.5 million. On or about May 14, 1996, Mid 
City submitted an application to the Nebraska Department of 
Banking and Finance to acquire Western Security Bank by 
merger. In an order dated August 16, 1996, the Department of 
Banking and Finance approved the merger with certain condi- 
tions which were subsequently met. The “Articles of Merger” 
entered into by Mid City and Western Security Bank designated 
December 1, 1996, as the effective date of the merger. 

Mid City elected under I.R.C. § 338 (1994) of the Internal 
Revenue Code to treat the purchase of Western Security Bank’s 
stock as an asset acquisition. Pursuant to this election, Mid City 
filed a federal form 4562, depreciation and amortization, with 
its 1996 federal tax return. Form 4562 reports the assets of 
Western Security Bank as being placed in service by Mid City 
during the year 1996. 

On March 17, 1998, the Douglas County assessor notified 
Mid City that changes in valuation had been made on its per- 
sonal property return for the year 1997. An attached description 
provided that the value of three items had been decreased, while 
the value of seven other items had been increased, for a net 
increase in value of $1,768,035. On April 13, Mid City filed a 
letter of protest with the Douglas County Board of Equalization, 
arguing that its election under I.R.C. § 338 was not controlling 
under Nebraska law and that the transaction at issue was not a 
purchase, so that the assets should be deemed acquired on the 
date originally acquired by Western Security Holding Company 
and should retain Western Security Holding Company’s original 
basis. The Douglas County Board of Equalization denied this 
protest on April 28. 

Mid City appealed the Board’s denial of its protest to the Tax 
Equalization and Review Commission (the TERC) pursuant to 
Neb. Rev. Stat. §§ 77-5015 to 77-5018 (Reissue 1996 & Cum. 
Supp. 1998). The parties waived their right to a hearing before 
the TERC and stipulated to the introduction of the seven 
exhibits in the record. The TERC determined that as a result of 
Mid City’s I.R.C. § 338 election, the adjusted basis of the per- 
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sonal property acquired as a result of its merger with Western 
Security Bank increased for federal tax purposes and that 
Nebraska personal property tax laws are based upon federal law. 
The TERC also found that the acquisition of stock and the sub- 
sequent merger was a purchase because “the ultimate purpose of 
the merger was the purchase of the target corporation’s assets.” 
The TERC therefore held that the increase in assessed value to 
reflect the Nebraska adjusted basis as that basis determined 
under I.R.C. § 338 was correct and affirmed the determination 
of the Douglas County Board of Equalization. Mid City then 
perfected this appeal, which we moved to our docket on our own 
motion pursuant to our authority to regulate the caseloads of the 
appellate courts. Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


ASSIGNMENTS OF ERROR 

Mid City assigns, restated, (1) that the evidence at the hear- 
ing was sufficient to require the TERC to reverse the decision of 
the Douglas County Board of Equalization, (2) that the TERC 
erred in concluding that the “Nebraska adjusted basis” for tan- 
gible personal property acquired as a result of a merger where 
an I.R.C. § 338 election is made is the adjusted basis as deter- 
mined under I.R.C. § 338, (3) that the TERC erred in conclud- 
ing that the transfer was a purchase of assets and liabilities and 
not simply a transfer of stock, and (4) that the TERC erred in its 
interpretation of Neb. Rev. Stat. §§ 77-118 and 77-120 (Reissue 
1996) and 77-201 (Cum. Supp. 1998) because such interpreta- 
tion violates the Equal Protection Clauses of the Nebraska and 
U.S. Constitutions, the interstate commerce provisions in the 
Nebraska and U.S. Constitutions, the special legislation provi- 
sion in the Nebraska Constitution, and the uniformity clause of 
the Nebraska Constitution. 


STANDARD OF REVIEW 

[1-3] Appellate review of a TERC decision shall be con- 
ducted for error on the record. Neb. Rev. Stat. § 77-5019(5) 
(Supp. 1999); Pfizer v. Lancaster Cty. Bd. of Equal., ante p. 265, 
616 N.W.2d 326 (2000); Bartlett v. Dawes Cty. Bd. of Equal., 
259 Neb. 954, 613 N.W.2d 810 (2000). When reviewing an 
order for errors appearing on the record, the inquiry is whether 
the decision conforms to the law, is supported by competent evi- 
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dence, and is neither arbitrary, capricious, nor unreasonable. /d. 
In instances where an appellate court is required to review cases 
for error appearing on the record, questions of law are nonethe- 
less reviewed de novo on the record. /d. 


ANALYSIS 

Resolution of the issues presented in this appeal requires an 
examination of certain state and federal statutory provisions. 
Section 77-201(3) provides in relevant part: 

Tangible personal property . . . shall constitute a sepa- 
rate and distinct class of property for purposes of property 
taxation, shall be subject to taxation, unless expressly 
exempt from taxation, and shall be valued at its net book 
value. Tangible personal property transferred as a gift or 
devise or as part of a transaction which is not a purchase 
shall be subject to taxation based upon the date the prop- 
erty was acquired by the previous owner and at the previ- 
ous owner’s Nebraska adjusted basis. 

(Emphasis supplied.) As we noted in Pfizer v. Lancaster Cty. Bd. 
of Equal., supra, § 77-201(3) was amended in 1997. See 1997 
Neb. Laws, L.B. 270 and 271. As was the case in Pfizer, those 
amendments do not affect our disposition of this appeal, and we 
cite to the current statute for the sake of simplicity and conve- 
nience. See A & D Tech. Supply Co. v. Nebraska Dept. of 
Revenue, 259 Neb. 24, 607 N.W.2d 857 (2000). 

Section 77-120(1) provides that “[nJet book value of property 
for taxation shall mean that portion of the Nebraska adjusted 
basis of the property as of the assessment date for the applicable 
recovery period in the table set forth in this subsection.” Section 
77-118 defines “Nebraska adjusted basis” as “the adjusted basis 
of property as determined under the Internal Revenue Code 
increased by the total amount allowed under the code for depre- 
ciation or amortization or pursuant to an election to expense 
depreciable property under section 179 of the code.” The Internal 
Revenue Code states simply that “{t]he basis of property shall be 
the cost of such property, except as otherwise provided in this 
subchapter... 2” LR.C. § 1012 (1994). The basis as defined by 
I.R.C. § 1012 in turn comprises the Nebraska adjusted basis 
under § 77-118, which then comprises the net book value under 
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§ 77-120(1). Pfizer v. Lancaster Cty. Bd. of Equal., supra. 
Section 338 of the Internal Revenue Code provides: 

(a) General rule 

For purposes of this subtitle, if a purchasing corporation 
makes an election under this section (or is treated under 
subsection (e€) as having made such an election), then, in 
the case of any qualified stock purchase, the target corpo- 
ration— 

(1) shall be treated as having sold all of its assets at the 
close of the acquisition date at fair market value in a single 
transaction, and 

(2) shall be treated as a new corporation which pur- 
chased all of the assets referred to in paragraph (1) as of 
the beginning of the day after the acquisition date. 

The critical question is whether Mid City acquired the subject 
property by “purchase,” which is defined by Neb. Rev. Stat. 
§ 77-122 (Reissue 1996) as follows: 

Purchase shall include taking by sale, discount, negotia- 
tion, or any other transaction for value creating an interest 
in property except liens. Purchase shall not include trans- 
fers for stock or other ownership interests upon creation, 
dissolution, or any other tax-free reorganization for 
income tax purposes of any corporation, partnership, lim- 
ited liability company, trust, or other entity. 

The position of Mid City is that the transaction in question fell 
within the scope of the second sentence of § 77-122 and was 
therefore not a “purchase,” so that the Nebraska adjusted basis 
in the tangible personal property which it acquired in the trans- 
action was the same as that of the previous owner pursuant to 
§ 77-201(3). The Douglas County Board of Equalization con- 
tends that under the “step transaction doctrine,” the transactions 
involving Mid City, Western Security Holding Company, and 
Western Security Bank must be viewed as a single transaction in 
which the tangible personal property of Western Security Bank 
was acquired by Mid City, requiring valuation as of the date of 
the purchase. See Pfizer v. Lancaster Cty. Bd. of Equal., ante p. 
265, 616 N.W.2d 326 (2000). 

In resolving this issue in favor of the taxing authority, the 
TERC reasoned that the stock purchase was not an isolated 
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transaction, but, rather, an integral portion of a multipart trans- 
action intended to achieve the acquisition of Western Security 
Bank’s assets by Mid City. The TERC concluded that Mid City’s 
argument that it purchased stock and not assets “would have the 
Commission ignore the substance of the underlying transaction, 
and base its decision solely on the form of part of the transac- 
tion, rather than substance. It is not the function of the law to 
exalt form over substance.” 

[4] This reasoning finds support in the step transaction doc- 
trine, which originated in the federal courts and has subse- 
quently been adopted by several state courts in assessing the tax 
consequences of multifaceted business transactions. See, 
Comm’r v. Court Holding Co., 324 U.S. 331, 65 S. Ct. 707, 89 
L. Ed. 981 (1945); Minnesota Tea Co. v. Helvering, 302 U.S. 
609, 58 S. Ct. 393, 82 L. Ed. 474 (1938); Kornfeld v. C.I.R., 137 
F.3d 1231 (10th Cir. 1998); Greene v. U.S., 13 F.3d 577 (2d Cir, 
1994); Associated Wholesale Grocers, Inc. v. U.S., 927 F.2d 
1517 (10th Cir. 1991); Brown v. United States, 782 F.2d 559 (6th 
Cir. 1986); McDonald’s Restaurants of Illinois v. C. I. R., 688 
F.2d 520 (7th Cir. 1982); Stephens, Inc. v. United States, 464 
F.2d 53 (8th Cir. 1972); King Enterprises, Inc. v. United States, 
418 F.2d 511 (Ct. Cl. 1969); Read v. Supervisor of Assessments, 
354 Md. 383, 731 A.2d 868 (1999); Hutton v. Johnson, 956 
S.W.2d 484 (Tenn. 1997); McMillin-BCED/Miramar Ranch vy. 
San Diego, 31 Cal. App. 4th 545, 37 Cal. Rptr. 2d 472 (1995); 
Noddings Inv. Group, Inc. v. Capstar Communications, Inc., No. 
CIV. A. 16538, 1999 WL 182568 (Del. Ch. March 24, 1999). A 
succinct articulation of the doctrine is found in Commissioner v. 
Clark, 489 U.S. 726, 109 S. Ct. 1455, 103 L. Ed. 2d 753 (1989), 
in which the Supreme Court was presented with the question of 
whether a cash payment made in connection with a “stock for 
stock” exchange was a dividend taxable as ordinary income or a 
capital gain. The Court stated: 

Our reading of the statute as requiring that the transac- 
tion be treated as a unified whole is reinforced by the well- 
established “step-transaction” doctrine, a doctrine that the 
Government has applied in related contexts, . . . and that 
we have expressly sanctioned .. . . Under this doctrine, 
interrelated yet formally distinct steps in an integrated 
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transaction may not be considered independently of the 
overall transaction. By thus “linking together all interde- 
pendent steps with legal or business significance, rather 
than taking them in isolation,” federal tax liability may be 
based “on a realistic view of the entire transaction.” 
(Citations omitted.) 489 U.S. at 738, quoting | B. Bittker, 
Federal Taxation of Income, Estates and Gifts J 4.3.5 (1981). 

[5] The step transaction doctrine arose from the “central tenet 
of tax law that tax liability depends upon the substance not the 
form of a transaction.” Greene v. U.S., 13 F.3d at 581, citing 
Comm’r v. Court Holding Co., supra. See, also, King 
Enterprises, Inc. v. United States, 418 F.2d at 517 (characteriz- 
ing “central purpose” of step transaction doctrine as assurance 
that “tax consequences turn on the substance of a transaction 
rather than on its form”). Although the doctrine was first applied 
in the context of federal income taxation, it has since been uti- 
lized by state courts in analyzing issues involving various forms 
of state taxation. See, e.g., Read v. Supervisor of Assessments, 
supra (applying doctrine to determine propriety of imposition of 
rollback tax on sale of real estate withdrawn from conservation 
agreement); Hutton v. Johnson, supra (utilizing doctrine to eval- 
uate whether two transactions involving purchase of jet aircraft 
should be considered stepped together for purposes of personal 
property taxation); McMillin-BCED/Miramar Ranch v. San 
Diego, supra (applying doctrine in action for refund of real 
property taxes). 

[6-9] Three separate tests have been developed by the courts 
in applying the step transaction doctrine: the “binding commit- 
ment test,” the “interdependence test,” and the “end result test.” 
See, Associated Wholesale Grocers, Inc. v. U.S., 927 F.2d 1517 
(10th Cir. 1991); Read v. Supervisor of Assessments, 354 Md. 
383, 731 A.2d 868 (1999). Under the binding commitment test, 
a transaction will be stepped together if, at the first step of the 
transaction, a binding commitment was entered into to under- 
take later steps. Read v. Supervisor of Assessments, supra. The 
Supreme Court’s application of this test in Commissioner v. 
Gordon, 391 U.S. 83, 88 S. Ct. 1517, 20 L. Ed. 2d 448 (1968), 
has been limited to the facts of that case, and federal courts gen- 
erally find it to be of limited applicability. See, McDonald’s 
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Restaurants of Illinois v. C. I. R., 688 F.2d 520 (7th Cir. 1982); 
King Enterprises, Inc. v. United States, 418 F.2d 511 (Ct. Cl. 
1969). The interdependence test focuses on whether the steps in 
a transaction are so interrelated that “‘ ‘the legal relations created 
by one transaction would have been fruitless without a comple- 
tion of the series.’” Greene v. U.S., 13 F.3d 577, 584 (2d Cir. 
1994). In applying this test, the courts look at whether each step 
had independent meaning or whether it had meaning only as part 
of a larger transaction. Jd. The end result test is based upon the 
initial intent of the parties. Read v. Supervisor of Assessments, 
supra. This test analyzes whether separate transactions are 
really part of “a single transaction intended from the outset to be 
taken for the purpose of reaching the ultimate result.” 
Associated Wholesale Grocers, Inc. v. U.S., 927 F.2d at 1523, 
quoting King Enterprises, Inc. v. U.S., supra. Courts have 
applied the step transaction doctrine “upon an adequate showing 
that one or more of the applicable tests is satisfied by the facts 
presented.” McMillin-BCED/Miramar Ranch v. San Diego, 31 
Cal. App. 4th 545, 556, 37 Cal. Rptr. 2d 472, 478 (1995). See, 
also, Read v. Supervisor of Assessments, supra; Associated 
Wholesale Grocers, Inc. v. U.S., supra. 

Although we have not previously invoked the step transaction 
doctrine, we conclude that it is appropriate to do so in this case 
in order to determine whether a series of transactions occurring 
over a period of less than 8 months are separate and distinct or 
are so interrelated as to constitute a single transaction for pur- 
poses of personal property taxation. The purchase agreement 
entered into by Mid City and Western Security Holding 
Company on April 18, 1996, identifies Mid City as “Purchaser” 
and Western Security Holding Company as “Seller,” and recites 
that “the Purchaser desires to purchase Western Security Bank 
of Omaha from the Seller.” Less than a month after entering into 
the purchase agreement, Mid City applied to the Nebraska 
Department of Banking and Finance for approval of the acquisi- 
tion by merger of the assets and liabilities of Western Security 
Bank. In its order entered on August 16, 1996, the department 
specifically stated that “the application of Mid City Bank, 
Inc. . . . to acquire by merger the assets and liabilities of Western 
Security Bank . . . and to operate WSB’s offices as detached 
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branch banks of Mid City Bank, Inc., under the name ‘Mid City 
Bank, Inc.’ be, and hereby is, approved.” The plan of merger was 
approved by Mid City’s board of directors on October 11. The 
merger occurred simultaneously with the stock purchase on 
December 1. Mid City elected under I.R.C. § 338 to treat its pur- 
chase of Western Security Bank’s stock as an asset acquisition. 
These uncontroverted facts support a reasonable inference that 
Mid City intended from the outset to reach the end result of 
acquiring both the stock and assets of Western Security Bank 
through an integrated series of transactions. Thus, applying the 
end result test component of the step transaction doctrine, the 
several transactions can be considered as one, and the determi- 
nation by the TERC that the substantive nature of the transaction 
amounted to a purchase of assets is therefore supported by com- 
petent evidence and is not arbitrary or capricious. 

[10] Mid City further argues that if the TERC’s interpretation 
of §§ 77-118, 77-120, and 77-201 is correct, such statutes would 
violate various provisions of the Nebraska and US. 
Constitutions. We regard this argument as a challenge to the 
constitutionality of these statutes which we do not reach because 
Mid City did not file and serve the written notice required by 
Neb. Ct. R. of Prac. 9E (rev. 2000). Strict compliance with this 
rule is required in order for an appellate court to consider a chal- 
lenge to the constitutionality of a statute. Zoucha v. Henn, 258 
Neb. 611, 604 N.W.2d 828 (2000). We note, however, that this 
court recently considered and rejected a constitutional challenge 
similar to that which Mid City failed to preserve in this case. See 
Pfizer v. Lancaster Cty. Bd. of Equal., ante p. 265, 616 N.W.2d 
326 (2000). 


CONCLUSION 
For the reasons stated, we conclude that the decision of the 
TERC affirming the denial of Mid City’s valuation protest by 
the Douglas County Board of Equalization conforms to the law, 
is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. It is therefore affirmed. 
AFFIRMED. 
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WRIGHT, J. 
NATURE OF CASE 

This opinion addresses eight appeals which we have consoli- 
dated for purposes of oral argument and opinion. In each case, the 
producer alleged that contracts entered into with Great Plains 
Cooperative, Inc. (Great Plains), violated the Commodity 
Exchange Act, 7 U.S.C. § 1 et seq. (1994 & Supp. IV 1998), in 
that they constituted futures commodities contracts and were illu- 
sory, while Great Plains alleged that each producer had breached 
its contracts by failing to perform the obligations required therein. 
The trial courts held in each case that the contracts were “forward 
contracts” excluded from the Commodity Exchange Act and 
Nebraska’s Commodity Code, Neb. Rev. Stat. § 8-1701 et seq. 
(Reissue 1997), and that the contracts were enforceable and were 
not illusory. The trial courts subsequently awarded damages in 
favor of Great Plains, and the producers appealed. 


SCOPE OF REVIEW 

[1] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. 
Sherrets, Smith v. MJ Optical, Inc., 259 Neb. 424, 610 N.W.2d 
413 (2000). 

[2] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Id. 
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[3] On a motion for summary judgment, the question is not 
how a factual issue is to be decided, but whether any real issue 
of material fact exists. Fossett v. Board of Regents, 258 Neb. 
703, 605 N.W.2d 465 (2000). 

[4] Whether a document is ambiguous is a question of law, 
and an appellate court considering such a question is obligated 
to reach a conclusion independent of the trial court’s decision. 
Callahan v. Washington Nat. Ins. Co., 259 Neb. 145, 608 
N.W.2d 592 (2000). 


FACTS 


GREAT PLAINS 

At all relevant times, Great Plains was a Nebraska agricultural 
cooperative located in Benedict. It was owned by producers who 
shared in the residual profits of the cooperative. Part of Great 
Plains’ business consisted of the purchase and resale of grain. Its 
facilities were located on a main railway line, which allowed it to 
handle large quantities of grain. It regularly took delivery of 
grain at its Benedict and Stromsburg terminals and then resold 
that grain to middlemen or end users. Purchases were made 
through a variety of contracts for deferred shipment and delivery. 


SACK BROTHERS 
Sack Brothers is a partnership engaged in a farming operation 
in Howard County. At all relevant times, it farmed 3,000 acres 
of ground and controlled an additional 3,000 acres of pasture- 
land. During the period from February to May 1995, Sack 
Brothers entered into 12 contracts with Great Plains for the sale 
of 470,000 bushels of corn and 10,000 bushels of soybeans. 


T-4 FARMS 
T-4 Farms is a partnership engaged in farming in Buffalo 
County, and at all relevant times, it farmed approximately 2,400 
acres. During the period from January to April 1995, it entered 
into 10 contracts with Great Plains for the sale of 215,000 
bushels of corn. 


DONALD HENDRICKSON 
Donald Hendrickson is engaged in farming in Buffalo 
County, and at all relevant times, he farmed over 900 acres. 
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During the period from February to April 1995, Hendrickson 
entered into five contracts with Great Plains for the sale of 
60,000 bushels of corn. 


PUTTERGILL LAND & CATTLE, INC. 

Puttergill Land & Cattle, Inc., is engaged in a farming opera- 
tion in Buffalo County. It is a Nebraska corporation with its 
principal place of business in Buffalo County, and at all relevant 
times, it farmed about 1,000 acres. During the period from 
February to May 1995, Puttergill Land & Cattle, Inc., entered 
into five contracts with Great Plains for the sale of 65,000 
bushels of corn. 


JOHN SANTIN 
John Santin resides near Fullerton, and at all relevant times, 
he farmed approximately 1,000 acres. During the period from 
February to May 1995, Santin entered into nine contracts with 
Great Plains for the sale of 85,000 bushels of corn. 


PG Farms, INC. 

PG Farms, Inc., is engaged in a farming operation in Polk 
County. It is a Nebraska corporation run by Pauli Gangwish, and 
at all relevant times, it farmed approximately 1,700 acres. From 
March to May 1995, PG Farms, Inc., entered into four contracts 
with Great Plains for the sale of 20,000 bushels of corn and 
2,000 bushels of soybeans. 


GANGWISH SEED FARMS, INC. 

Gangwish Seed Farms, Inc., is engaged in a farming opera- 
tion in Polk County. It is a Nebraska corporation run by Randall 
Gangwish, and at all relevant times, it farmed approximately 
2,500 acres. In June 1995, Gangwish Seed Farms, Inc., entered 
into one contract with Great Plains for the sale of 75,000 bushels 
of corn. 


BUMGARNER LAND AND CATTLE Co. 

Bumgarner Land and Cattle Co. is engaged in a farming oper- 
ation in Fillmore County. It is a Nebraska corporation run by 
Thomas Bumgarner, and at all relevant times, it farmed 1,300 
acres near Geneva. During the period from February to May 
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1995, Bumgarner Land and Cattle Co. entered into nine con- 
tracts with Great Plains for the sale of 190,000 bushels of corn. 


COMPETITIVE STRATEGIES FOR AGRICULTURE OF NEBRASKA 
Each of the producers retained Competitive Strategies for 
Agriculture of Nebraska (CSA), a grain marketing consultant 
business, to negotiate contracts with Great Plains. CSA offered 
its services on a per-acre fee basis. 


CONTRACTS 
All of the contracts at issue, which were prepared by Great 
Plains, bore the caption “Hedge to Arrive Contract.” Each of the 
contracts contained the following terms: 

This contract entered into between GREAT PLAINS 
COOP., Benedict, Ne. hereafter referred [to] as BUYER 
and hereafter referred to as SELLER. 
BUYER and SELLER confirm and agree to the following. 

Buyer confirms that the following futures transaction 
was made for Seller on the Chicago Board of Trade. Seller 
acknowledges that said grain is yet to have the “CASH 
PRICE” determined for arrival. 


Seller_warrants that the commodity represented under 
this contract are, will be, or are able to be in their posses- 


jon are therefore capable of being tangibly exchanged 

Seller states that he/she have an understanding of ‘“‘cash 
basis”. Cash basis is the difference between the futures and 
the posted cash price of the commodities designated period 
stated in this contract. 

Seller agrees to set the “cash basis” to determine the 
cash price of the commodity in this contract prior to the 
first delivery day stated in this contract. Unless other terms 
have been agreed upon by Buyer and Seller prior to deliv- 
ery, and the Seller has not set the price, Buyer will deter- 
mine the “‘cash basis” and fix the price of the commodity 
stated in this contract. Seller further understands that the 
Buyer is not obligated to give prior notice. 

Buyer is responsible for brokerage fees and margin 
requirements of this transaction. Seller agrees that this 
transaction is subject to the rules of the grain exchange that 
trades the commodity stated in this contract. 
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Seller agrees to a service fee of cents per bushel 
to be assessed against the cash price established in this 
contract. 


Non-performance by either party to this contract will 
cause the other party [to] initiate action to recover cost 
incurred due to non-performance. 

This contract is being enter[ed] into between BUYER 


and SELLER on 1994. 
BUYER: GREAT PLAINS COOPERATIVE 
BY: 

SELLER 

BY: 


On the right-hand side of the contract, the parties would 
insert in handwriting the type and grade of grain, delivery infor- 
mation, destination, number of bushels, futures contract, futures 
price, final pricing date, cash basis, and cash price. There was 
also an area for comments. These terms were privately negoti- 
ated between CSA, as the agent for the producer, and Great 
Plains. 

The price the producers would receive for the grain was 
determined by first establishing a futures price which utilized 
the price being offered for the same commodity on the Chicago 
Board of Trade for the delivery month requested by the pro- 
ducer. The futures price was equivalent to the price at which 
Great Plains hedged the producer contract with the Chicago 
Board of Trade. In addition to the futures price, the “cash basis” 
had to be set in order to establish the price the producer would 
receive upon delivery under the contract. The cash basis was the 
difference between the cash price Great Plains paid for grain on 
a given day and the futures price for the same grain on the same 
day. The cash basis generally reflected the cost of delivery to 
market of the commodity and fluctuated daily in response to 
such factors as local transportation costs, supply and demand, 
and costs of operation. The contract required that the producer 
set the cash basis for the contract prior to the first delivery day 
for the contract delivery or futures month in the contract. If the 
contract specified a futures price for December, the producer 
was required to set the basis price prior to November 25 and 
deliver the corn during December. 
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In the event that a producer could not meet the delivery 
schedule, the producer could solicit Great Plains to amend, or 
“roll,” the delivery date. If the producer did not set the cash basis 
or was not allowed to amend the delivery date, Great Plains 
could set the basis price after that date without further notice, 
thereby fixing the cash price due on arrival, and could require 
delivery of the commodity during the futures month the pro- 
ducer had selected. When the cash basis was set by either the 
producer or Great Plains, the price was fixed by the formula in 
the contract and was subject to any premiums or discounts 
applied upon the delivery and testing of the grain. 

In the event that the parties agreed that the original delivery 
date could be changed, the contract was modified accordingly, 
and there was a corresponding change in the futures price. The 
new contract futures price was calculated based on a formula 
which referenced to the original futures price and the current 
futures price for the amended delivery date. The pricing formula 
compared the difference between the Chicago Board of Trade 
price for the delivery month specified and the Chicago Board of 
Trade price for the month to which the producer sought to defer 
its delivery. If the difference between the price for the delivery 
month referenced in the contract and the new delivery date was 
a positive number, that amount was added to the original con- 
tract reference price. If the difference was negative, it was sub- 
tracted from the contract’s original reference price. In the event 
that the parties agreed to a modification, the producer agreed to 
pay Great Plains a per-bushel fee to cover its administrative 
costs incurred in agreeing to the modification. 

CSA was the marketing agent for each of the producers in 
contracting with Great Plains. The producers did not speak to or 
communicate with any employee or representative of Great 
Plains regarding the terms of the contracts. In general, Jeff 
Wichmann, as the marketing agent for CSA, would contact 
Great Plains with regard to selling grain. Wichmann would fill 
out the right side of the contract form with the type of grain, 
number of bushels, and the futures price requested and then con- 
vey that offer to Great Plains via telephone or fax. If the offer 
was accepted, Great Plains would then complete the contract 
and send it directly to the producer for signing. The destination 
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and delivery date terms were left open to allow the producer and 
Great Plains flexibility in marketing the grain. None of the grain 
which is the subject of these contracts was ever delivered to 
Great Plains. 


DECLARATORY JUDGMENT ACTIONS 

The producers initiated all but one of these actions, seeking to 
have the contracts declared void and unenforceable. The pro- 
ducers alleged, inter alia, that the contracts were unenforceable 
illusory contracts; were not supported by consideration; violated 
the Commodity Exchange Act in that they constituted futures 
commodities contracts, as opposed to “cash-forward contracts”; 
and violated state and federal securities law. Great Plains’ coun- 
terclaim alleged damages for breach of contract. 

Great Plains sued Santin (case No. S-99-658) in the district 
court for Nance County, seeking to enforce nine purchase con- 
tracts entered into between Great Plains and Santin. Santin 
counterclaimed, alleging that the hedge-to-arrive (HTA) con- 
tracts were unenforceable as a matter of law and were voidable 
as being illusory, not supported by adequate consideration, and 
in violation of the federal securities laws and the Securities Act 
of Nebraska. 


FINDINGS OF TRIAL CourTS 

In the cases involving Sack Brothers (case No. S-99-355), T-4 
Farms (case No. S-99-463), Hendrickson (case No. S-99-464), 
and Puttergill Land & Cattle, Inc. (case No. S-99-465), the 
Howard County District Court found that the contracts were for- 
ward contracts excluded from the Commodity Exchange Act 
and Nebraska’s Commodity Code. The court concluded that the 
contracts were between a seller engaged in the business of pro- 
ducing grain and a buyer engaged in the business of buying 
grain and that the contracts were not investment contracts sold 
in violation of Nebraska’s “Blue Sky” laws, the Securities Act of 
Nebraska, the Securities Act of 1933, or the Securities Exchange 
Act of 1934. The court also found that the contracts were writ- 
ten in clear and unambiguous language and that the producers 
had failed to deliver the grain to Great Plains as required and 
had anticipatorily breached the contracts. 
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The court granted summary judgment in favor of Great 
Plains, and on January 15, 1999, the court heard the motions for 
summary judgment on the issue of damages. The court con- 
cluded that Great Plains had elected to recover only its out-of- 
pocket losses and that such losses were as follows: Sack 
Brothers, $812,723; T-4 Farms, $368,370; Hendrickson, 
$99,005; and Puttergill Land & Cattle, Inc., $137,153. The court 
entered judgment for those amounts with interest at the rate of 
5.584 percent from March 10, 1999. 

The Nance County District Court granted summary judgment 
in favor of Great Plains and against Santin (case No. S-99-658), 
finding that the contracts were cash-forward contracts exempt 
from and not in violation of the Commodity Exchange Act or 
Nebraska’s Commodity Code. The court concluded that the con- 
tracts were not securities and did not violate the Securities Act 
of Nebraska, the Securities Act of 1933, or the Securities 
Exchange Act of 1934 and were legally binding, valid, and 
enforceable. Further, the court found that Santin had failed to 
deliver the grain to Great Plains as required under the contracts 
and had committed an anticipatory breach of each contract. The 
court also granted summary judgment in favor of Great Plains 
on the issue of damages. The court noted that Great Plains was 
seeking its out-of-pocket losses and awarded Great Plains 
$140,017.50 with interest at the rate of 5.732 percent from April 
15, 1999, 

In the Polk County District Court, PG Farms, Inc. (case No. 
S-99-703); Gangwish Seed Farms, Inc. (case No. S-99-705); 
and Bumgarner Land and Cattle Co. (case No. S-99-706) made 
similar allegations concerning the validity of the contracts. 
Great Plains made similar counterclaims as to breach of the con- 
tracts. The court determined as a matter of law that the contracts 
were cash-forward contracts, that Nebraska’s Commodity Code 
did not apply, that the contracts did not violate state or federal 
securities laws, and that the contracts were not illusory. The 
court concluded that the contracts were binding regardless of the 
absence of the producers’ signatures. On April 15, 1999, the 
court entered summary judgments in favor of Great Plains and 
awarded damages in favor of Great Plains for its out-of-pocket 
losses against PG Farms, Inc., in the amount of $32,810; against 
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Gangwish Seed Farms, Inc., in the amount of $114,600; and 
against Bumgarner Land and Cattle Co. in the amount of 
$324,207.50. Interest on each of these judgments accrued at the 
rate of 5.732 percent. 


ASSIGNMENTS OF ERROR 
The producers assign as error that the trial courts erred in (1) 
denying their motions for summary judgment, (2) sustaining 
Great Plains’ motions for summary judgment on the issue of lia- 
bility, (3) disregarding material evidence pursuant to the parol 
evidence rule, and (4) sustaining Great Plains’ motions for sum- 
mary judgment on the issue of damages. 


ANALYSIS 

[5] In each of the cases before us, both sides moved for sum- 
mary judgment, contending that there were no material issues of 
fact in dispute and that they were entitled to judgment as a mat- 
ter of law. When adverse parties have each moved for summary 
judgment and the trial court has sustained one of the motions, 
the reviewing court obtains jurisdiction over both motions and 
may determine the controversy which is the subject of those 
motions or make an order specifying the facts which appear 
without substantial controversy and direct further proceedings 
as it deems just. Callahan v. Washington Nat. Ins. Co., 259 Neb. 
145, 608 N.W.2d 592 (2000). In reviewing a summary judg- 
ment, an appellate court views the evidence in a light most 
favorable to the party against whom the judgment is granted and 
gives such party the benefit of all reasonable inferences 
deducible from the evidence. Sherrets, Smith v. MJ Optical, Inc., 
259 Neb. 424, 610 N.W.2d 413 (2000). 

In conjunction with their argument that the trial courts erred 
in granting summary judgment in favor of Great Plains, the pro- 
ducers assert that the trial courts erred in disregarding certain 
evidence based on the parol evidence rule. The trial courts held 
that the parol evidence rule precluded consideration of contem- 
poraneous oral agreements or negotiations between the produc- 
ers via their agent, CSA, and Great Plains regarding delivery of 
the commodity and whether the delivery dates could be post- 
poned indefinitely. The producers argue that distinguishing 
between a futures transaction and a cash-forward transaction 
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requires the examination of a variety of factors in order to deter- 
mine the nature of the contract. They assert that the trial courts 
erroneously concluded that evidence offered by the producers 
was an attempt to vary the terms of the contract rather than to 
show the intent of the parties. They claim that the contracts were 
ambiguous and that parol evidence was necessary to prove the 
intent of the parties with regard to delivery and the understand- 
ing of the parties regarding the intent of the producers to roll, or 
defer, the delivery dates, which would establish that the con- 
tracts were in fact futures contracts and not cash-forward 
contracts. 

We therefore begin our analysis by considering whether the 
trial courts erred in not allowing the producers to introduce cer- 
tain parol evidence relating to the contracts. The producers urge 
us to look beyond the four corners of the contracts and review 
all relevant circumstances in the underlying nature of the 
transactions. 

[6] The parol evidence rule renders ineffective proof of a 
prior or contemporaneous oral agreement which alters, varies, or 
contradicts the terms of a written agreement. Five Points Bank v. 
White, 231 Neb. 568, 437 N.W.2d 460 (1989). 

“If negotiations between the parties result in an agree- 
ment which is reduced to writing, the written agreement is 
the only competent evidence of the contract in the absence 
of fraud, mistake, or ambiguity. . . . Oral testimony is not 
admissible under the ambiguity exception to the parol evi- 
dence rule to establish an understanding at variance with 
the plain terms of the written instrument.” 

Id, at 571, 437 N.W.2d at 462, quoting Sederstrom v. Burge, 216 
Neb. 512, 343 N.W.2d 770 (1984). 

We conclude that the trial courts did not err in excluding parol 
evidence that varied the terms of the contracts. The statements 
made by CSA concerning the deferring of delivery are attempts 
to vary the unambiguous provisions of the contracts. 

The contracts required that the producer set the cash basis for 
the contracts prior to the first delivery day for the contract deliv- 
ery or futures month in the contracts. The cash basis was defined 
as “the difference between the futures and the posted cash price 
of the commodities designated period stated in this contract.” If, 
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for example, the contract specified a futures price for December, 
the producer was required to set the basis price prior to 
November 25 and deliver the corn during December. There was 
nothing in the contract that permitted the producer to roll the 
delivery date. The producer could solicit Great Plains to roll the 
delivery date, but this required the consent of Great Plains. If the 
parties agreed to roll the delivery date, the contract was modified 
accordingly and there was a corresponding change in the futures 
price. The new futures price was calculated based on a formula 
which referenced the original futures price and the current 
futures price for the amended delivery date. The fact that the 
delivery and destination terms were left “open” does not make 
the contract ambiguous. Therefore, the provisions of the con- 
tracts as to delivery or deferring the delivery dates could not be 
contradicted by parol evidence. Oral testimony is not admissible 
to vary the plain terms of the written contracts. Whether a docu- 
ment is ambiguous is a question of law, and an appellate court 
considering such a question is obligated to reach a conclusion 
independent of the trial court’s decision. Callahan v. Washington 
Nat. Ins. Co., 259 Neb. 145, 608 N.W.2d 592 (2000). 

We next address the issue of whether the contracts were 
futures contracts which would be regulated by the Commodity 
Exchange Act or whether the contracts were cash-forward con- 
tracts exempted from the act. 

Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Sherrets, Smith v. MJ Optical, Inc., 259 Neb. 424, 610 
N.W.2d 413 (2000). On a motion for summary judgment, the 
question is not how a factual issue is to be decided, but whether 
any real issue of material fact exists. Fossett v. Board of Regents, 
258 Neb. 703, 605 N.W.2d 465 (2000). We conclude that there 
are no material issues of fact in dispute, and our determination 
of whether the contracts are futures contracts or cash-forward 
contracts is a question of law. 

The Commodity Exchange Act requires that transactions in 
commodity futures contracts take place only under the rules of 
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a board of trade that has been designated by the Commodity 
Futures Trading Commission (CFTC). Excluded from 
Commodity Exchange Act regulation are contracts for “any sale 
of any cash commodity for deferred shipment or delivery,” 7 
U.S.C. § 1a(11), otherwise known as cash-forward contracts. 
The Commodity Exchange Act offers no further guidance in dis- 
tinguishing between an unregulated cash-forward contract and a 
CFTC-regulated futures contract. 

Because the issue has been considered in other jurisdictions, 
a review of cases which involved HTA contracts is helpful to our 
analysis. In Salomon Forex, Inc. v. Tauber, 8 F.3d 966, 971 (4th 
Cir. 1993), the court explained the difference between these two 
types of contracts: 

A “futures contract,” or “future,” never precisely defined 
by statute, nevertheless has an accepted meaning which 
brings it within the scope of transactions historically 
sought to be regulated by the [Commodity Exchange Act]. 

It is generally understood to be an executory, mutually 
binding agreement providing for the future delivery of a 
commodity on a date certain where the grade, quantity, and 
price at the time of delivery are fixed. To facilitate the 
development of a liquid market in these transactions, these 
contracts are standardized and transferrable. Trading in 
futures seldom results in physical delivery of the subject 
commodity, since the obligations are often extinguished by 
offsetting transactions that produce a net profit or loss. The 
main purpose realized by entering into futures transactions 
is to transfer price risks from suppliers, processors and dis- 
tributors (hedgers) to those more willing to take the risk 
(speculators). Since the prices of futures are contingent on 
the vagaries of both the production of the commodity and 
the economics of the marketplace, they are particularly 
susceptible to manipulation and excessive speculation. 

In contrast to the fungible quality of futures, cash for- 
wards are generally individually negotiated sales of com- 
modities between principals in which actual delivery of the 
commodity is anticipated, but is deferred for reasons of 
commercial convenience or necessity. These contracts are 
not readily transferable and therefore are usually entered 
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into between parties able to make and receive physical 
delivery of the subject goods. 

In Nagel v. ADM Investor Services Inc., 65 F. Supp. 2d 740, 
751 (N.D. Ill. 1999), the court also summarized the differences 
between futures and forward contracts: 

In futures markets, people buy and sell contracts, not 
commodities. Terms are standardized, and each party’s 
obligation runs to an intermediary, the clearing corpora- 
tion. Clearing houses eliminate counterparty credit risk. 
Standard terms and an absence of counterparty-specific 
risk make the contracts fungible, which in turn makes it 
possible to close a position by buying an offsetting con- 
tract. All contracts that expire in a given month are identi- 
cal; each calls for delivery of the same commodity in the 
same place on the same day. Forward contracts under 
§ 1a(11), by contrast, call for sale of the commodity; no 
one deals “in the contract”; it is not possible to close a 
position by buying an offsetting position, because there are 
no fungible promises; delivery is idiosyncratic rather than 
centralized. 

The general nature of HTA contracts was also discussed in 
Andersons, Inc. v. Horton Farms, Inc., 166 F.3d 308, 319 (6th 
Cir. 1998): 

[I]n a basic HTA contract, a farmer and grain elevator enter 
into a contract that contemplates delivery of a specified 
quantity of grain at a fixed point in time in the future. To 
eliminate the risk of change in the futures reference price, 
the elevator then “hedges” its contract with the farmer by 
establishing a “short” futures position, i.e., an equal and 
Opposite position, in the futures market. An HTA contract 
may be “flexible,” which allows the parties to “roll for- 
ward” the delivery date to sometime in the future. When an 
HTA is rolled forward, the elevator buys back the original 
futures hedge and rehedges by selling a new futures con- 
tract in the futures market. The spread between the bought 
back and sold futures is attached to the price per bushel of 
the original HTA contract with the farmer. This change 
may be either a debit or a credit, and the farmer runs the 
risk of having the spread run against him. 
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In Nagel v. ADM Investor Services, Inc., 217 F.3d 436, 
438-39 (7th Cir. 2000), the court discussed the terms and condi- 
tions of an HTA contract: 

The hedging feature that gives the HTA contract its name 
comes from the fact that the contract price is a price speci- 
fied in a futures contract that the merchant buys on a com- 
modity exchange and that expires in the month specified for 
delivery under the merchant’s contract with the farmer (the 
HTA contract). This arrangement hedges the merchant 
against price fluctuations between signing and delivery. 
The merchant is “long” in his contract with the farmer (the 
forward contract) in the sense that, if price rises, he’s to the 
good, because the price was fixed earlier, in the contract, 
and so he bought the farmer’s grain cheap. But if the price 
of grain falls, he’s hurt, because he’s stuck with a contract 
price that is higher than the current price. To offset this risk 
he goes “short” in the futures contract—that is, he agrees to 
sell an offsetting quantity of grain at the same price as fixed 
in the forward contract. If the price of grain falls during the 
interval between the signing of and delivery under the for- 
ward contract, though he loses on the forward contract, as 
we have seen, he makes up the loss in the futures contract, 
where he is the seller and therefore benefits when the mar- 
ket price falls below the contract price: The loss he would 
otherwise sustain as a result of having to resell the farmer’s 
grain at a lower price than the price fixed in his contract 
with the farmer is offset by his profit on the futures con- 
tract. In sum, the price in the contract between farmer and 
merchant fixed by reference to the futures contract made by 
the merchant protects the farmer against price fluctuations 
between the signing of the contract and the delivery of the 
grain (just because it is a fixed price and so is unaffected by 
any change in market price during this interval), while the 
futures contract itself protects the merchant from the risk of 
loss should the price plummet during that interval. 

That’s a simple HTA contract; the “flex” feature of the 
HTA contracts involved in this case comes from the fact 
that they allow the farmer to defer delivery of the grain. ... 
Such a contract specifies a delivery date but allows the 
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farmer, upon the payment of a fee and an appropriate 
adjustment in the price to reflect changed conditions, to 
defer delivery beyond that date. A farmer who exercises 
this deferral option is doing what is called “rolling the 
hedge.” The merchant, if he wants to hedge against price 
fluctuations during the extended period of the contract, 
will close out his existing futures contract by buying an 
offsetting contract and will then buy a new futures contract 
to expire at the new delivery date. . . . 

... If the market price rose between the signing of the 
original contract with the merchant and the delivery date 
specified in the contract, and the farmer expected it to fall 
later, he could, by rolling the hedge, sell his grain at the 
current market price (since he wouldn’t have to deliver it to 
the merchant), which by assumption is higher than the 
price fixed in the contract; and then, just before the new 
delivery date, he could buy at the then current price, 
expected to be lower, the amount of grain he was obligated 
to deliver and deliver it at the price fixed in the contract. 
The flex feature thus enables the farmer to speculate on 
fluctuations in the market price of his grain. 

The U.S. Court of Appeals for the Eighth Circuit recently 
dealt with similar contracts in Grain Land Coop v. Kar Kim 
Farms, Inc., 199 F.3d 983 (8th Cir. 1999). The court was called 
upon to consider the Commodity Exchange Act’s application to 
a particular arrangement for the sale of grain. 

In summary, the facts were similar to the cases before us. The 
contracts called for the delivery of a fixed quantity of grain at an 
unspecified time. The sale price was determined with reference 
to futures contract prices from the Chicago Board of Trade plus 
or minus a basis price, which was the difference between the 
cash price of the designated futures contract and the cash price 
for that same commodity. The basis price was deferred until the 
producer elected to fix it at a point prior to the 25th day of the 
month preceding the futures reference month. The purchaser 
_ was required to establish an offsetting position on the Chicago 
Board of Trade equal to its buy obligation under the contract. 
The contract also allowed the producer to defer delivery, which 
would result in a modification to the contract. 
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The trial court concluded that the contracts were cash-for- 
ward contracts and excluded from the Commodity Exchange 
Act. The Eighth Circuit affirmed on appeal. The court used an 
individualized multifactor approach which scrutinized each 
transaction for such characteristics as whether the parties were 
in the business of obtaining or producing the subject commod- 
ity, whether they were capable of delivering or receiving the 
commodity in the quantities provided for in the contract, 
whether there was a definite date of delivery, whether the agree- 
ment explicitly required actual delivery as opposed to allowing 
the delivery obligation to be rolled indefinitely, whether pay- 
ment took place only upon delivery, and whether the contract 
terms were individualized rather than standardized. 

This multifactor approach has been applied in Andersons, 
Inc. v. Horton Farms, Inc., 166 F.3d 308 (6th Cir. 1998); 
Commodity Futures Trading v. Noble Metals Intern., 67 F.3d 
766 (9th Cir. 1995); Oeltjenbrun v. CSA Investors, Inc., 3 F. 
Supp. 2d 1024 (N.D. Iowa 1998); and Top of Iowa Co-op. v. 
Sime Farms, Inc., 608 N.W.2d 454 (Iowa 2000). One variation 
of the multifactor approach was used in Nagel v. ADM Investor 
Services, Inc., 217 F.3d 436, 441 (7th Cir. 2000), where the 
Seventh Circuit adopted a “refinement” of the multifactor 
approach. The court analyzed three circumstances to determine 
whether the contract was a cash-forward contract: (1) the con- 
tract specifies idiosyncratic terms regarding place of delivery, 
quantity, or other terms; (2) the contract is between industry par- 
ticipants, such as farmers.and grain merchants; and (3) delivery 
cannot be deferred forever. The court determined that if these 
three features were present, it was reasonable to conclude that 
delivery was contemplated by the parties, and thus, the contract 
would be a cash-forward contract. 

Upon examination of the contracts in the cases at bar, we note 
the following factors: The contracts are expected to lead to 
delivery. The grain has inherent value to both the seller and the 
buyer. Payment will occur only upon delivery of the grain. The 
contracts are between a producer and a merchant (Great Plains), 
which merchant is capable of taking and delivering the com- 
modity described in the contract. The producer warrants that the 
commodity is capable of being tangibly exchanged. The terms 


SACK BROS. v. GREAT PLAINS CO-OP 309 
Cite as 260 Neb. 292 


of the contracts, including place of delivery, quantity, and price, 
are unique to each individual contract. 
The contracts are not fungible. They cannot be settled by buy- 
ing Offsetting positions. The trade is in the commodity described 
in the contract rather than in the contract itself. A nonfungible 
contract that cannot be traded on an exchange is not a security. 
See, Marine Bank v. Weaver, 455 U.S. 551, 102 S. Ct. 1220, 71 
L. Ed. 2d 409 (1982); Nagel v. ADM Investor Services Inc., 65 
F. Supp. 2d 740 (N.D. Ill. 1999). There is no provision in the 
contracts which states that delivery may be deferred indefinitely. 
In order to defer delivery, the parties must mutually agree. 
Thus, we conclude as a matter of law that the contracts in 
question are cash-forward contracts exempt from the 
Commodity Exchange Act and that the trial courts did not err in 
granting summary judgment as to this issue. 
The producers contend that the contracts are void as a matter 
of law because they are illusory. They assert that the contracts do 
not contain specific delivery destinations or dates, that delivery 
may be deferred indefinitely, and that therefore the contracts do 
not set forth the essential terms necessary in a contract for the 
sale of goods. They argue that the contracts lack the essential 
terms necessary to comply with the Nebraska Uniform 
Commercial Code (U.C.C.) and should be declared illusory in 
that they depend upon the wish and pleasure of one of the parties. 
The applicable provision of Neb. U.C.C. § 2-201 (Reissue 
1992) provides: 
Except as otherwise provided in this section a contract for 
the sale of goods for the price of five hundred dollars or 
more is not enforceable by way of action or defense unless 
there is some writing sufficient to indicate that a contract 
for sale has been made between the parties and signed by 
the party against whom enforcement is sought or by his or 
her authorized agent or broker. A writing is not insufficient 
because it omits or incorrectly states a term agreed upon 
but the contract is not enforceable under this paragraph 
beyond the quantity of goods shown in such writing. 

Each contract is evidenced in writing and states the quantity of 

the specific commodity in bushels. The contracts provide for the 

sale of goods, and the value of the goods in each contract 
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exceeds $500. However, the record shows that some of the pro- 
ducers did not sign all of the contracts or the amendments to the 
same. The trial court noted in its orders regarding PG Farms, 
Inc. (case No. S-99-703); Gangwish Seed Farms, Inc. (case No. 
S-99-705); and Bumgarner Land and Cattle Co. (case No. 
S-99-706) that § 2-201(2)(a) provides an exception to the general 
rule that a contract must be signed by the party to be charged: 
“Between merchants if within a reasonable time a writing 
in confirmation of the contract and sufficient against the 
sender is received and the party receiving it has reason to 
know its contents, it satisfies the requirements of subsec- 
tion (1) against such party unless written notice of objec- 
tion to its contents is given within ten days after it is 
received.” 
The trial court concluded that the parties were merchants within 
the meaning of the U.C.C. and that, therefore, upon receipt of 
the contracts and failure to object to the lack of signatures, the 
contracts were binding regardless of the absence of the produc- 
ers’ signature. 
[E}xperienced grain producers who regularly grow and 
market grain on the open market as the principal means of 
providing for their livelihood, and by reason of such occu- 
pation have acquired and possess knowledge or skill pecu- 
liar to the practices and operations of grain marketing, are 
merchants within the meaning of Neb. U.C.C. §§ 2-104 
and 2-201 (Reissue 19[92}). 
Agrex, Inc. v. Schrant, 221 Neb. 604, 608, 379 N.W.2d 751, 754 
(1986). Accordingly, the trial court correctly determined that 
even though some of the contracts were not signed, they were 
binding pursuant to § 2-201(2)(a). Thus, we conclude that the 
contracts contained all the necessary terms to be in compliance 
with the U.C.C. and were not illusory. 

Finally, the producers argue that the trial courts erred in sus- 
taining Great Plains’ motions for summary judgment on the 
issue of damages. They claim that the damages were based upon 
speculation and uncertainty. 

[7-9] In any damage action for breach of contract, the 
claimant must prove that the breach of contract was the proxi- 
mate cause of the damages. This requires a causal relationship 
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between the damages asserted and the breach relied upon. Union 
Ins. Co. v. Land and Sky, Inc., 253 Neb. 184, 568 N.W.2d 908 
(1997). Generally, while damages need not be proved with 
mathematical certainty, neither can they be established by evi- 
dence which is speculative and conjectural. Snyder v. 
Contemporary Obstetrics & Gyn., 258 Neb. 643, 605 N.W.2d 
782 (2000). Uncertainty as to the fact of whether damages were 
sustained at all is fatal to recovery, but uncertainty as to the 
amount is not if the evidence furnishes a reasonably certain fac- 
tual basis for computation of the probable loss. Union Ins. Co. 
v. Land and Sky, Inc., supra. 

In calculating the damages, the trial courts referred to the 
supplemental affidavit of Kent Allen, who was at all relevant 
times president of the board of directors of Great Plains. As the 
trial courts noted, Great Plains elected to recover only its out-of- 
pocket losses. Allen described these as “the costs to liquidate the 
Great Plains’ hedge of the [producers’] contracts together with 
the fees agreed to be paid by [the producers, which] does not 
include any brokerage fees or margin paid by Great Plains with 
respect to that hedge.” Based on these calculations, the trial 
courts found Great Plains’ damages to be as follows: Sack 
Brothers, $812,723; T-4 Farms, $368,370; Hendrickson, 
$99,005; Puttergill Land & Cattle, Inc., $137,153; Santin, 
$140,017.50; PG Farms, Inc., $32,810; Gangwish Seed Farms, 
Inc., $114,600; and Bumgarner Land and Cattle Co., 
$324,207.50. 

We conclude that the calculation of damages was not based 
upon speculation or uncertainty. Great Plains elected to recover 
the out-of-pocket losses it suffered as a result of the producers’ 
failing to deliver and thereby breaching the contracts at issue in 
these appeals. The trial courts did not err in granting summary 
judgment in favor of Great Plains on the issue of damages. 


CONCLUSION 
Summary judgment was properly granted in favor of Great 
Plains on the issue of liability. The contracts are cash-forward 
contracts, are exempt from the Commodity Exchange Act, and 
are not illusory. Summary judgment was also properly granted 
in favor of Great Plains on the issue of damages, and the dam- 
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ages were not based upon speculation or uncertainty. 
Accordingly, the judgments of the trial courts are affirmed. 
AFFIRMED. 
STEPHAN, J., not participating. 


SACK BROTHERS, A NEBRASKA GENERAL 
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1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

2. Contracts: Appeal and Error. Whether a document is ambiguous is a question of 
law, and an appellate court considering such a question is obligated to reach a con- 
clusion independent of the trial court’s decision. 

3. Parol Evidence: Contracts. The parol evidence rule renders ineffective proof of a 
prior or contemporaneous oral agreement which alters, varies, or contradicts the terms 
of a written agreement. 

4. ___:___. Unless a contract is ambiguous, parol evidence cannot be used to vary its 
terms. In interpreting a contract, a court must first determine, as a matter of law, 
whether the contract is ambiguous. 

5. Contracts, A determination as to whether ambiguity exists in a contract is to be made 
on an objective basis, not by the subjective contentions of the parties; thus, the fact 
that the parties have suggested opposite meanings of a disputed instrument does not 
necessarily compel the conclusion that the instrument is ambiguous. 

6. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 

7. Summary Judgment: Appeal and Error. On a motion for summary judgment, the 
question is not how a factual issue is to be decided, but whether any real issue of mate- 
rial fact exists. 

8. Breach of Contract: Damages: Proximate Cause: Proof. In any damage action for 
breach of contract, the claimant must prove that the breach of contract was the prox- 
imate cause of the damages. This requires a causal relationship between the damages 
asserted and the breach relied upon. 

9. Damages: Proof. Generally, while damages need not be proved with mathematical 
certainty, neither can they be established by evidence which is speculative and 
conjectural. 
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10. : ___. Uncertainty as to the fact of whether damages were sustained at all is fatal 


to recovery, but uncertainty as to the amount is not if the evidence furnishes a rea- 
sonably certain factual basis for computation of the probable loss. 

11. Breach of Contract. The anticipatory breach of a contract is one committed before 
the time has come when there is a present duty of performance and is the outcome of 
words or acts evidencing an intention to refuse performance in the future. 

12. Contracts: Summary Judgment. The question of whether there has been a repudia- 
tion or whether repudiation was justified is a question of fact which generally cannot 
be disposed of by summary judgment. 

13. Pleadings: Waiver. An admission made in a pleading on which trial is had is more 
than an ordinary admission; it is a judicial admission and constitutes a waiver of all 
controversies so far as an adverse party desires to take advantage of it, and therefore, 
it is a limitation of the issues. 


Appeal from the District Court for Howard County: RONALD 
D. OLBERDING, Judge. Affirmed. 


W. Craig Howell and James F. Cann, of Domina Law, P.C., 
for appellant. 


Rocky C. Weber, of Crosby, Guenzel, Davis, Kessner, and 
Kuester, for appellee. 


HENpry, C.J., WRIGHT, CONNOLLY, GERRARD, MCCORMACK, 
and MIiLLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Sack Brothers filed a declaratory judgment action against Tri- 
Valley Cooperative, Inc. (Tri-Valley), seeking to have certain 
contracts entered into between the parties declared void and 
unenforceable. Tri-Valley counterclaimed, alleging that Sack 
Brothers had breached the contracts. The trial court granted Tri- 
Valley’s motion for summary judgment and subsequently 
awarded damages in favor of Tri-Valley. Sack Brothers appeals. 


SCOPE OF REVIEW 
[1] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. 
Gering - Ft. Laramie Irr. Dist. v. Baker, 259 Neb. 840, 612 
N.W.2d 897 (2000). 
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* [2] Whether a document is ambiguous is a question of law, 

and an appellate court considering such a question is obligated 
to reach a conclusion independent of the trial court’s decision. 
Callahan v. Washington Nat. Ins. Co., 259 Neb. 145, 608 
N.W.2d 592 (2000). 


FACTS 

Tri-Valley is a farmer-owned cooperative that maintains 
offices in several Nebraska towns. It is in the business of buying 
and reselling grain. 

Sack Brothers is a Nebraska partnership engaged in farming. 
At all relevant times, it farmed approximately 3,600 acres of 
ground. At some point, Sack Brothers hired Competitive 
Strategies for Agriculture of Nebraska (CSA), a grain marketing 
consultant business, to negotiate its contracts with Tri-Valley and 
to act as its agent. Sack Brothers entered into four hedge-to- 
arrive (HTA) contracts with Tri-Valley in August and October 
1995. Three of these contracts were subsequently amended in 
order to change the delivery date and the destination for delivery. 

Each of the contracts contained the following relevant terms: 

SELLER warrants that the commodity represented 
under this contract are, will be, or are able to be in their 
possession and are therefore capable of being tangibly 
exchanged. 

SELLER states an understanding of cash basis. Cash 
Basis is the difference between the price of the futures con- 
tract and the cash bid posted by the BUYER, for the deliv- 
ery period of this contract, at the time the SELLER elects 
to set the “CASH BASIS”. SELLER understands that at 
this time the CASH BASIS has not been determined in 
establishing the CASH PRICE of said grain on arrival. 

SELLER agrees to set the Cash Basis and determine the 
CASH PRICE of said grain on or before the first physical 
delivery of said grain, or by the first notice day for the 
futures position, whichever comes first. If SELLER has not 
set the basis according to the terms stated above, BUYER 
is authorized to set the CASH BASIS and CASH PRICE of 
this contract. SELLER further understands that the 
BUYER is not obligated to give prior notice. 
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BUYER is responsible for commissions and margin 
requirements of this transaction. SELLER agrees that the 
transaction shall be subject to the rules of the Chicago 
Board of Trade and the marketing policies of the BUYER. 

Upon physical delivery of the said grain the BUYER has 
the night of first refusal. The BUYER also has the right to 
request the proceeds of the said grain be made payable to 
the BUYER and SELLER. The SELLER will then have the 
proceeds sent to the BUYER for reissuance of the proceeds 
with any losses on the futures position and service fees 
reduced from the proceeds. In this instance final payment 
of the said grain will hereby come from the BUYER. 

A service fee of 4 (four) cents per bushel will be 
assessed against the CASH PRICE of this contract upon 
final settlement. An additional service fee of 2 (two) cents 
per bushel will be assessed for each time the futures option 
month of the Hedge to Arrive is changed or rolled. If the 
said grain for this contract is physically delivered to the 
BUYERS elevator the BUYER agrees to rebate 2 (two) 
cents per bushel to the SELLER. 

SELLER agrees that he is financially responsible to the 
BUYER in the case of non-delivery of grain covered in 
this contract. It is further agreed by and between the 
BUYER and SELLER that this contract shall be binding 
upon the heirs, administrators, executors and successors 
of the respective parties and that this contract cannot be 
assigned. 

In addition, the contracts set forth the grade and type of grain, 
the arrival period, the quantity, the futures option, and the 
futures option price. If a contract was amended by agreement of 
the parties, the price of the commodity was adjusted according 
to the contract. 

In January 1996, Tri-Valley learned that many of CSA’s 
clients, including Sack Brothers, had sold large volumes of grain 
to other elevators. Tri-Valley requested that CSA prepare and 
mail a memorandum of understanding to the producers confirm- 
ing their understanding of the risk of rolling a contract forward 
in an inverted market. Thereafter, Sack Brothers sought declara- 
tory relief in the district court for Howard County, alleging that 
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the HTA contracts were unenforceable and without legal effect. 
Tri-Valley counterclaimed, asserting that Sack Brothers had 
breached its contracts. 

Both parties moved for summary judgment. Sack Brothers 
alleged that it was entitled to summary judgment because the 
contracts were void and unenforceable as a matter of law. Tri- 
Valley alleged that the contracts were exempt from and did not 
violate the Commodity Exchange Act, 7 U.S.C. § | et seq. (1994 
& Supp. IV 1998); Nebraska’s Commodity Code, Neb. Rev. 
Stat. § 8-1701 et seq. (Reissue 1997); the Securities Act of 
Nebraska; the Securities Act of 1933; or the Securities 
Exchange Act of 1934. 

The trial court concluded that the contracts were “forward 
contracts” excluded from the Commodity Exchange Act and 
Nebraska’s Commodity Code and were not investment contracts 
sold in violation of Nebraska’s “Blue Sky” laws, the Securities 
Act of Nebraska, the Securities Act of 1933, or the Securities 
Exchange Act of 1934. The court found that the contracts were 
between a seller engaged in the business of producing grain and 
a buyer engaged in the business of buying grain. The court 
determined that the contracts were written in clear and unam- 
biguous language and that the parol evidence rule prevented the 
admission of contemporaneous oral agreements or negotiations 
which contradicted or varied the terms of the contracts. The 
court concluded that Sack Brothers’ evidence as to “ ‘no deliv- 
ery contemplated’ ” and “ ‘unlimited rolls of the contracts’ ” fell 
clearly within the parol evidence rule and was therefore inad- 
missible. The court further found that Sack Brothers had failed 
to deliver the grain to Tri-Valley as required and had anticipato- 
rily breached the contracts. 

The trial court granted summary judgment in favor of Tri- 
Valley and subsequently awarded damages in the amount of 
$288,450. Costs were taxed to Sack Brothers, and the judgment 
was to draw interest at the rate of 5.584 percent from February 
24, 1999. 


ASSIGNMENTS OF ERROR 
Sack Brothers claims that the trial court erred in denying its 
motion for summary judgment, in granting Tri-Valley’s motions 
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for summary judgment on liability and damages, and in disre- 
garding material evidence pursuant to the parol evidence rule. 


ANALYSIS 

In their respective motions for summary judgment, Sack 
Brothers and Tri-Valley each contended that there were no mate- 
rial issues of fact in dispute and that they were entitled to judg- 
ment as a matter of law. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to 
the party against whom the judgment is granted and gives such 
party the benefit of all reasonable inferences deducible from the 
evidence. Gering - Ft. Laramie Irr. Dist. v. Baker, 259 Neb. 840, 
612 N.W.2d 897 (2000). 

In conjunction with its argument that the trial court erred in 
granting summary judgment in favor of Tri-Valley, Sack 
Brothers asserts that the court erred in disregarding certain evi- 
dence based on the parol evidence rule. We will first consider 
whether the court erred in refusing to admit parol evidence 
offered by Sack Brothers regarding the contracts. 

[3-5] The parol evidence rule renders ineffective proof of a 
prior or contemporaneous oral agreement which alters, varies, or 
contradicts the terms of a written agreement. Five Points Bank v. 
White, 231 Neb. 568, 437 N.W.2d 460 (1989). Unless a contract 
is ambiguous, parol evidence cannot be used to vary its terms. In 
interpreting a contract, a court must first determine, as a matter 
of law, whether the contract is ambiguous. Fraternal Order of 
Police v. County of Douglas, 259 Neb. 822, 612 N.W.2d 483 
(2000). Whether a document is ambiguous is a question of law, 
and an appellate court considering such a question is obligated to 
reach a conclusion independent of the trial court’s decision. 
Callahan v. Washington Nat. Ins. Co., 259 Neb. 145, 608 N.W.2d 
592 (2000). A determination as to whether ambiguity exists in a 
contract is to be made on an objective basis, not by the subjective 
contentions of the parties; thus, the fact that the parties have sug- 
gested opposite meanings of a disputed instrument does not nec- 
essarily compel the conclusion that the instrument is ambiguous. 
Fraternal Order of Police v. County of Douglas, supra. 

Sack Brothers argues that certain admissions against interest 
by Tri-Valley representatives prove that Tri-Valley’s intent was 
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to conduct an off-exchange futures transaction. Sack Brothers 
claims the testimony of certain witnesses regarding preagree- 
ment negotiations between the parties was admissible to explain 
the intent of the parties. It asserts that only by reviewing evi- 
dence outside the four corners of the contract could the trial 
court have determined the intent of the parties and that, there- 
fore, the court erred in not admitting such evidence. 

The trial court properly excluded evidence that the parties did 
not contemplate delivery of the corn. Although the contracts did 
not limit the number of times they could be rolled, the plain lan- 
guage of the contracts provided that the corn was to be physi- 
cally delivered. With regard to deferring delivery, the contracts 
provided: “An additional service fee of 2 (two) cents per bushel 
will be assessed for each time the futures option month of the 
Hedge to Arrive is changed or rolled.” Thus, the court correctly 
determined that parol evidence could not be used to contradict 
the written terms of the contracts regarding whether delivery 
was required. 

We next consider whether the contracts are illusory. Sack 
Brothers asserts that it was entitled to summary judgment 
because the contracts are void as a matter of law in that they do 
not state specific delivery destinations. It also claims that 
because the contracts do not state a specific delivery date and 
may be rolled indefinitely, the contracts are illusory. 

Sack Brothers also argues that the contracts lack the essential 
terms necessary to comply with the provisions of the Nebraska 
Uniform Commercial Code (U.C.C.) and should, therefore, be 
declared illusory in that they depend upon the will, wish, or 
pleasure of one of the parties. See, Johnson Lakes Dev. v. 
Central Neb. Pub. Power, 254 Neb. 418, 576 N.W.2d 806 
(1998); Pantano v. McGowan, 247 Neb. 894, 530 N.W.2d 912 
(1995). 

The contracts are for the sale of goods in excess of $500 and 
are, therefore, governed by the U.C.C. The applicable portion of 
Neb. U.C.C. § 2-201 (Reissue 1992) states: 

(1) Except as otherwise provided in this section a con- 
tract for the sale of goods for the price of five hundred dol- 
lars or more is not enforceable by way of action or defense 
unless there is some writing sufficient to indicate that a 
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contract for sale has been made between the parties and 
signed by the party against whom enforcement is sought or 
by his or her authorized agent or broker. A writing is not 
insufficient because it omits or incorrectly states a term 
agreed upon but the contract is not enforceable under this 
paragraph beyond the quantity of goods shown in such 
writing. 

The contracts are in writing and were signed by the parties. 
The contracts state the quantity of grain in bushels, indicate the 
grade of corn, and set forth the arrival period. The price is to be 
determined according to the terms of each contract. The 
“(djestination” was not filled in on any of the four contracts. 
However, at the top of each contract, there is a list of the loca- 
tions of Tri-Valley’s grain elevators—St. Edward, Fullerton, 
Genoa, and Monroe, Nebraska. It can reasonably be inferred 
that one of these four elevators was the delivery destination. 
When two of the contracts were amended, St. Edward was writ- 
ten in as the delivery destination. We therefore conclude that the 
contracts are not illusory. 

[6,7] We next consider whether the contracts are cash- 
forward or futures contracts. Summary judgment is proper only 
when the pleadings, depositions, admissions, stipulations, and 
affidavits in the record disclose that there is no genuine issue as 
to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to 
judgment as a matter of law. Gering - Ft. Laramie Irr. Dist. v. 
Baker, 259 Neb. 840, 612 N.W.2d 897 (2000). On a motion for 
summary judgment, the question is not how a factual issue is to 
be decided, but whether any real issue of material fact exists. 
Wait v. Cornette, 259 Neb. 850, 612 N.W.2d 905 (2000). 

The Commodity Exchange Act requires that transactions in 
commodity futures contracts take place only under the rules of 
a board of trade that has been designated by the Commodity 
Futures Trading Commission (CFTC). Excluded from regula- 
tion under the Commodity Exchange Act are contracts for “any 
sale of any cash commodity for deferred shipment or delivery,” 
7 U.S.C. § 1a(11), otherwise known as cash-forward contracts. 
However, the Commodity Exchange Act does not give any fur- 
ther guidance in distinguishing between an unregulated cash- 
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forward contract and a CFTC-regulated futures contract. As sev- 
eral courts have noted, it is the contemplation of physical deliv- 
ery of the subject commodity that is the basic distinction 
between a futures contract and a cash-forward contract. Grain 
Land Coop v. Kar Kim Farms, Inc., 199 F.3d 983 (8th Cir. 
1999). If there is a legitimate expectation that actual delivery of 
a commodity between the seller and the original contracting 
buyer will occur, then the courts have determined that the con- 
tract is an exempt cash-forward contract. Id.; Andersons, Inc. v. 
Horton Farms, Inc., 166 F.3d 308 (6th Cir. 1998). 

As stated in Nagel v. ADM Investor Services Inc., 65 F. Supp. 
2d 740 (N.D. Ill. 1999), cash-forward contracts contemplate the 
delivery of the commodity, while futures contracts do not. With 
a cash-forward contract, the producer agrees to deliver an 
amount of corn or other grain at a specified time for an agreed 
price. The elevator spreads its risk of price change by purchas- 
ing a futures contract for the grain it has purchased from the 
farmer. The HTA contract is a cash-forward contract with a part 
of the price referred to as a “basis” left open. The basis price is 
the difference between the local cash price which is paid by the 
elevator and the futures price for the same commodity. Only the 
futures price is fixed at the time of the contract. The basis price 
is determined at the time the commodity is to be delivered. 

Sack Brothers argues that the contracts were futures contracts 
because delivery was not required or the contractual obligation 
could be offset by delivery to third parties. In support of its argu- 
ment, Sack Brothers notes that the contracts could be rolled, 
thus deferring delivery. 

A similar argument was made in Grain Land Coop. There, 
the producer contended that the contracts permitted him to 
defer delivery indefinitely and therefore imposed no real obli- 
gation to deliver the grain. The court found that such features 
did not transform the HTA contracts into futures contracts. The 
ability to roll the contracts merely allowed the producer to 
delay the delivery obligation rather than to avoid it altogether. 
This issue was also addressed in Nagel, where the plaintiffs 
were farmers who had entered into HTA contracts with grain 
merchants. The contracts were referred to as “flexible or 
enhanced HTA agreements,” 65 F. Supp. 2d at 743, because the 
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farmers were permitted to defer delivery to any month in which 
the futures contract expired. When a farmer deferred delivery, 
the grain merchant would buy in its existing “short position,” 
id., and take a new position in the new delivery month. This was 
referred to as “rolling the hedge.” Jd. The price payable on 
delivery of the grain was adjusted to reflect the difference 
between the cost of these positions plus a small fee (often 2 
cents per bushel). Although the farmer never transacted on a 
futures exchange, the right to postpone delivery and obtain a 
new price afforded the farmer the economic attributes of 
options to establish short positions in the futures market. When 
the “spot price” dropped before the original delivery date, the 
farmer with such a contract would deliver and take his profit. 
Id. If the price of the cash commodity rose, the farmer was 
tempted to defer delivery, sell the crop for cash (obtaining a 
price higher than the one the grain merchant was required to 
pay), and hope that the price fell again before the new delivery 
date so that the farmer could cover his short position. If the 
price remained high, the farmer might again defer delivery, 
hoping for the price to drop. 

The plaintiffs in Nagel v. ADM Investor Services Inc., 65 F. 
Supp. 2d 740 (N.D. Ill. 1999), contended that the flexed HTA 
contracts were futures contracts and, therefore, unlawful. The 
U.S. District Court noted that the farmers’ arguments in this 
respect have been uniformly unsuccessful in court and that no 
federal court has decided such a suit in favor of any farmer. The 
district court concluded that the farmers’ ability to defer deliv- 
ery under the HTA contracts was nothing more than simply a 
power to defer delivery under the terms of the contracts. The 
district court concluded that such contracts were cash-forward 
contracts and not futures contracts. 

On appeal, the U.S. Court of Appeals for the Seventh Circuit 
affirmed. See Nagel v. ADM Investor Services, Inc., 217 F.3d 
436 (7th Cir. 2000). With respect to the fact that the contracts 
did not limit the number of times that they could be rolled, the 
Seventh Circuit pointed out that delivery could not be deferred 
forever, because the contracts required the farmer to pay an 
additional charge every time he rolled the hedge, and that there 
was a practical limit on how long delivery could be deferred. 
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In Sack Bros. v. Great Plains Co-op, ante p. 292, 616 N.W.2d 
796 (2000), we noted the following factors in determining 
whether the contracts were futures contracts or cash-forward 
contracts: The contracts were expected to lead to delivery. The 
grain had inherent value to both the seller and the buyer. 
Payment would occur only upon delivery of the grain. The con- 
tracts were between a producer who was capable of delivering 
the commodity described in the contract and a merchant that 
was capable of taking delivery. The producer warranted that the 
commodity was capable of being tangibly exchanged. The terms 
of the contracts, including place of delivery, quantity, and price, 
were unique to each individual contract. The contracts were not 
fungible and could not be settled by buying offsetting positions. 
The trade was in the commodity described in the contract rather 
than in the contract itself. In order to defer delivery, the parties 
to the contracts had to mutually agree. 

Here, Sack Brothers warranted that the grain was in its pos- 
session and was capable of being tangibly exchanged. Sack 
Brothers agreed to set a cash basis and to determine the cash 
price of the grain on or before the physical delivery of the grain 
or by the first notice day for the futures position, whichever 
came first. If Sack Brothers did not set the basis price according 
to the terms of the contract, Tri- Valley was authorized to set the 
cash basis and the cash price of the contract. An additional ser- 
vice fee of 2 cents per bushel was assessed each time the futures 
option month of the HTA contract was changed or rolled. If the 
grain was physically delivered to Tri-Valley’s elevator, it agreed 
to rebate 2 cents per bushel. Tri-Valley was responsible for com- 
missions and margin requirements with respect to the transac- 
tions, and Tri-Valley agreed that the transactions would be sub- 
ject to the rules of the Chicago Board of Trade. Sack Brothers 
agreed to be financially responsible to Tri-Valley in the case of 
nondelivery of the grain covered by the contracts. 

Tri-Valley is in the business of obtaining grain for resale. It 
relies on actual delivery to carry on its business and is capable 
of receiving delivery. Sack Brothers is a general partnership 
engaged in farming that produces the type of commodity named 
in the contracts. The terms of the contracts were individually 
negotiated. Each contract set forth the specific grade of grain, 
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arrival period, quantity, futures option, and futures option price. 
The contracts were not offered to the general public, but, 
instead, Tri-Valley entered into these contracts only with farm- 
ers who had the capacity to deliver the grain. Although the con- 
tracts allowed Sack Brothers to roll the delivery date, it was not 
practical for Sack Brothers to roll the delivery date indefinitely 
because each time it elected to defer, it was required to pay an 
additional charge. As noted in Nagel v. ADM Investor Services, 
Inc., 217 F.3d 436 (7th Cir. 2000), this places a practical limit on 
how long delivery can be deferred. Sack Brothers was never 
relieved of its obligation to deliver. Therefore, we conclude that 
the contracts in question are cash-forward contracts exempt 
from the Commodity Exchange Act and that the trial court did 
not err in granting summary judgment as to this issue. 

[8-10] Sack Brothers’ final argument is that the trial court 
erred in granting Tri-Valley’s motion for summary judgment on 
the issue of damages. It claims that the damages were based on 
speculation and uncertainty. In any damage action for breach of 
contract, the claimant must prove that the breach of contract was 
the proximate cause of the damages. This requires a causal rela- 
tionship between the damages asserted and the breach relied 
upon. Sack Bros. v. Great Plains Co-op, ante p. 292, 616 
N.W.2d 796 (2000). Generally, while damages need not be 
proved with mathematical certainty, neither can they be estab- 
lished by evidence which is speculative and conjectural. Jd. 
Uncertainty as to the fact of whether damages were sustained at 
all is fatal to recovery, but uncertainty as to the amount is not if 
the evidence furnishes a reasonably certain factual basis for 
computation of the probable loss. Id. 

The trial court concluded that Tri-Valley learned of Sack 
Brothers’ anticipatory breach of the contracts when Sack Brothers 
commenced this action on May 10, 1996, alleging that the con- 
tracts were unenforceable and that it had no intention of deliver- 
ing under the contracts. The court found that Sack Brothers’ evi- 
dence had not disputed the material facts of the market price and 
the contract price of each of the HTA contracts on May 10, nor the 
difference between the market price and the contract price. 

[11-13] The anticipatory breach of a contract is one commit- 
ted before the time has come when there is a present duty of per- 
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formance and is the outcome of words or acts evidencing an 
intention to refuse performance in the future. Chadd v. Midwest 
Franchise Corp., 226 Neb. 502, 412 N.W.2d 453 (1987). The 
question of whether there has been a repudiation or whether 
repudiation was justified is a question of fact which generally 
cannot be disposed of by summary judgment. See id. However, 
in the case at bar, the facts are not in dispute. Sack Brothers’ sec- 
ond amended petition states: “[E]ach HTA agreement purport- 
ing to bind each Plaintiff and Defendant is unenforceable, and 
without legal effect... 2” An admission made in a pleading on 
which trial is had is more than an ordinary admission; it is a 
judicial admission and constitutes a waiver of all controversies 
so far as an adverse party desires to take advantage of it, and 
therefore, it is a limitation of the issues. Schweitzer v. American 
Nat. Red Cross, 256 Neb. 350, 591 N.W.2d 524 (1999). 
Therefore, we conclude that Sack Brothers’ intention to refuse 
performance on the HTA contracts was undisputed. 

The filing of this declaratory judgment action was an unequiv- 
ocal communication by Sack Brothers that it did not intend to 
perform, and Sack Brothers does not contend that it performed 
any of these contracts. In January 1996, Sack Brothers sold large 
volumes of corn to other elevators. After Tri-Valley requested 
that CSA mail a memorandum of understanding to the producers 
it represented, Sack Brothers filed this action, alleging the con- 
tracts were unenforceable. Thus, we conclude that calculation of 
the damages was not based on speculation or uncertainty and that 
the trial court did not err in granting summary judgment in favor 
of Tri-Valley on the issue of damages. 


CONCLUSION 

Summary judgment was properly granted in favor of Tri- 
Valley on the issues of liability and damages. The contracts in 
question are cash-forward contracts, exempt from the 
Commodity Exchange Act, and are not illusory. In addition, the 
trial court did not err in excluding the parol evidence offered by 
Sack Brothers. Accordingly, the judgment of the trial court is 
affirmed. 

AFFIRMED. 
STEPHAN, J., not participating. 
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JEREMY C. SHEETS, APPELLANT. 
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Filed September 15, 2000. No. S-97-1069. 


Constitutional Law: Rules of Evidence: Hearsay. Whether statements fall within 
a firmly rooted hearsay exception for Confrontation Clause purposes is a question of 
law. 

Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 
Constitutional Law: Rules of Evidence: Hearsay: Appeal and Error. When 
determining whether the admission of a declarant’s out-of-court statements violates 
the Confrontation Clause, an appellate court independently reviews whether the gov- 
emment’s peters guarantees of trustworthiness satisfy the demands of the clause. 
__: __: __: __. When determining whether the admission of a declarant’s out- 
of-court statements violates the Confrontation Clause, historical facts are reviewed 
for clear error. 

Appeal and Error. Errors that are assigned but not argued will not be addressed by 
an appellate court. 

Constitutional Law: Criminal Law: Trial: Witnesses. The Confrontation Clause, 
U.S. Const. amend. VI, and article I, § 11, of the Nebraska Constitution provide that 
in all criminal prosecutions, the accused shall enjoy the right to be confronted with 
the witnesses against him or her. 

Confessions: Rules of Evidence: Hearsay. A confession of an accomplice that 
incriminates a criminal defendant is deemed to be inherently unreliable. 
Confessions: Rules of Evidence: Presumptions: Proof. The burden is on the State 
to overcome the strong presumption of unreliability that attaches to an accomplice’s 
confession that incriminates a criminal defendant. 

Rules of Evidence: Witnesses: Hearsay. When a witness is unavailable for cross- 
examination, his or her statements are admissible only if they bear adequate indicia 
of reliability. 

—_: __: __. When a witness is unavailable for cross-examination, reliability can 
be inferred, without more, in a case in which the evidence falls within a firmly rooted 
hearsay exception. 

__:__: ___. When a witness is unavailable for cross-examination, in cases where 
reliability cannot be inferred, the evidence must be excluded, absent a showing by the 
State of particularized guarantees of trustworthiness. 

Rules of Evidence: Hearsay. The analysis under Ohio v. Roberts, 448 U.S. 56, 100 
S. Ct. 2531, 65 L. Ed. 2d 597 (1980), requires the application of a two-part test: (1) 
a determination of whether the statements fall within a firmly rooted hearsay excep- 
tion and (2) if they do not, whether they have particularized guarantees of 
trustworthiness. 

Constitutional Law: Rules of Evidence: Hearsay: Presumptions. Hearsay that 
falls within a firmly rooted hearsay exception is presumptively reliable and trustwor- 
thy; therefore, inferring reliability of such statements will not violate a defendant's 
confrontation rights. 
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Constitutional Law: Rules of Evidence: Hearsay. Neb. Rev. Stat. § 27-804(2)(e) 
(Reissue 1995) is not a firmly rooted hearsay exception for Confrontation Clause 
purposes. 

Confessions: Rules of Evidence: Words and Phrases. Neb. Rev. Stat. 
§ 27-804(2)(c) (Reissue 1995) uses the term “statement” in a narrow sense to refer to 
a specific declaration or remark incriminating the speaker and not more broadly to 
refer to the entire narrative portion of the speaker’s confession. 

Rules of Evidence: Hearsay: Proof. Reliability of statements that fall within the 
hearsay exception for statements against penal interests may not be inferred, and the 
proponent of such evidence must carry the burden of demonstrating the trustworthi- 
ness and reliability of the statement. 

Constitutional Law: Rules of Evidence: Hearsay. To the extent Neb. Rev. Stat. 
§ 27-804(2)(c) (Reissue 1995) encompasses inherently unreliable statements, it is 
not a firmly rooted hearsay exception for purposes of Confrontation Clause 
analysis. 

Rules of Evidence: Hearsay. To determine whether a statement against penal inter- 
ests meets the second prong of the test under Ohio v. Roberts, 448 U.S. 56, 100 S. Ct. 
2531, 65 L. Ed. 2d 597 (1980), a court must examine the totality of the circumstances 
surrounding the making of the statement to determine whether the statement has par- 
ticularized guarantees of trustworthiness such that adversarial testing would be 
expected to add little, if anything, to its reliability. 

Constitutional Law: Rules of Evidence: Hearsay. Hearsay admitted under the 
Confrontation Clause must be so trustworthy that cross-examination of the declarant 
would be of marginal utility. 

___:___: ___. There is no mechanical test for determining whether a statement bears 
particularized guarantees of trustworthiness under the Confrontation Clause. 

Rules of Evidence: Hearsay. Particularly relevant to the determination of trustwor- 
thiness is whether the declarant was in police custody when the statement was made, 
whether the declarant had motive to mitigate his or her own criminal liability, and 
whether the declarant made the statement in response to leading questions. 

—_: __. Evidence tending to corroborate the content of a hearsay statement cannot 
support a finding that the statement bears particularized guarantees of 
trustworthiness. 

——: __. The analysis of whether the second prong of the test under Ohio v. Roberts, 
448 U.S. 56, 100 S. Ct. 2531, 65 L. Ed. 2d 597 (1980), has been met is the same when 
reviewing statements admitted under either Neb. Rev. Stat. § 27-804(2)(c) or (e) 
(Reissue 1995), 

Confessions: Rules of Evidence. The fact that an accomplice made a broadly self- 
inculpatory confession does not make more reliable the confession’s nonself-inculpa- 
tory parts. 

Constitutional Law: Confessions: Rules of Evidence. Whether a statement is vol- 
untary for Fifth Amendment purposes does not bear on the question of whether the 
confession was also free from any desire, motive, or impulse of the declarant to mit- 
igate his or her own culpability by spreading or shifting blame to the defendant. 
Presumptions: Rebuttal Evidence. The presumption of unreliability under Ohio v. 
Roberts, 448 U.S. 56, 100 S. Ct. 2531, 65 L. Ed. 2d 597 (1980), was not rebutted when 
the govemment was involved in the production of the statements, the statements were 
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not subjected to adversarial testing, and the statements were made under circumstances 
in which the declarant had a motive to exaggerate or fabricate the defendant’s role. 

27. Constitutional Law: Rules of Evidence: Hearsay: Appeal and Error. The admis- 
sion into evidence of statements in violation of the Confrontation Clause is subject to 
a harmless error analysis. 

28. Criminal Law: Evidence: Appeal and Error. An erroneous admission of evidence 
is considered prejudicial to a criminal defendant unless the State demonstrates that the 
error was harmless beyond a reasonable doubt. 

29. Trial: Juries: Evidence: Appeal and Error. An error is harmless when the improper 
admission did not materially influence the jury to reach a verdict adverse to the sub- 
stantial rights of the defendant. 

30. Double Jeopardy: Evidence: New Trial: Appeal and Error. The Double Jeopardy 
Clause does not forbid retrial so long as the sum of the evidence offered by the State 
and admitted by the trial court, whether erroneously or not, would have been suffi- 
cient to sustain a guilty verdict. 


Appeal from the District Court for Douglas County: JAMEs A. 
BUCKLEY, Judge. Reversed and remanded for a new trial. 


J. William Gallup, of Gallup & Schaefer, for appellant. 


Don Stenberg, Attorney General, and J. Kirk Brown for 
appellee. 


HENpDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMAck, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

The appellant, Jeremy C. Sheets, was convicted on one count 
of murder in the first degree and one count of using a knife to 
commit a felony, and was sentenced to death on the murder 
charge. The crucial portion of the State’s case, which was admit- 
ted into evidence, was the taped confession of Adam Barnett, an 
alleged accomplice to the crime. The confession was made pur- 
suant to a plea agreement while Barnett was in custody. 
Statements in the confession implicated Sheets in the crimes. 
Barnett was not available to testify, as he committed suicide 
before trial. Sheets appealed, contending that the district court 
erred in admitting Barnett’s taped confession. While this case 
was pending appeal, the U.S. Supreme Court, in June 1999, 
decided Lilly v. Virginia, 527 U.S. 116, 119 S. Ct. 1887, 144 L. 
Ed. 2d 117 (1999). We then sustained the State’s motion to sub- 
mit supplemental briefs to discuss the impact of Lilly. These 
briefs were filed at the end of July 1999. 
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We determine that statements made in Barnett’s confession 
do not fall within a firmly rooted hearsay exception or possess 
particularized guarantees of trustworthiness which would make 
cross-examination of marginal utility. Thus, we conclude that 
the admission into evidence of Barnett’s taped confession vio- 
lated Sheets’ constitutional right to confrontation. Because the 
taped confession was the primary evidence against Sheets at 
trial, we conclude that the error was not harmless. Accordingly, 
we reverse, and remand for a new trial. 


BACKGROUND 

On September 23, 1992, Kenyatta Bush, a 17-year-old senior 
at North High School in Omaha, Nebraska, disappeared from 
the school campus. Bush’s body was found 10 days later in a 
ditch in Washington County, Nebraska. A pathologist deter- 
mined that Bush had suffered three to four stab wounds to her 
throat and that she died of the incised lacerations to her neck, 
which severed the trachea, larynx, and all major blood vessels. 
Bruises found on her body were consistent with sexual assault. 
Investigating officers determined that the murder had been com- 
mitted at another location and that Bush’s body had been moved 
to the place where it was found. 

The murder was still under investigation when, on September 
17, 1996, Omaha police received a report from Barb Olson that 
Barnett had told her son-in-law, Jason LaNoue, that Barnett and 
Sheets were involved in the murder. The police then obtained 
Statements from Olson; her daughter, Richelle LaNoue; and 
Jason LaNoue. As part of the investigation, Richelle LaNoue 
agreed to wear a concealed radio wire in order to secretly tape a 
conversation between herself and Barnett regarding the murder. 

During the conversation between Richelle LaNoue and 
Barnett, Barnett implicated Sheets in the murder. Barnett stated 
that he had not actively participated in the crime, but had just 
driven the car. When Richelle LaNoue asked how Barnett could 
remain friends with Sheets, Barnett stated that “its not even you 
know, a (unclear) friendship anymore. He’s had sex with my old 
lady and I don’t know . . . .” Richelle then replied, “Yeah, 
[Barnett’s girl friend] told me about that,” and Barnett stated, 
“It’s not even really a friendship really, it’s sort of like (sighs).” 
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Barnett was taken into custody on September 27, 1996. Upon 
arrest, Barnett was taken to police headquarters and placed in an 
interview room. Two police officers informed Barnett of his 
Miranda rights, and Barnett agreed to speak with the officers. 
Barnett spoke with the officers for about 1 hour. During this 
time, he denied any involvement in Bush’s murder and stated 
that Sheets had killed Bush. The interview terminated when 
Barnett asked to speak with an attorney. 

A presiding judge appointed an attorney, who consulted with 
Barnett for several hours before Barnett was formally booked on 
a charge of homicide. On September 28, 1996, Barnett made an 
early morning request to detention personnel that he be allowed 
to contact his attorney. Barnett’s attorney arrived at the police 
station around noon, after which he consulted with Barnett for 
several hours. Barnett’s attorney then contacted police detec- 
tives and informed them that Barnett wished to make a state- 
ment regarding his involvement in the murder. 

During this second statement to police, Barnett maintained 
that on the day Bush disappeared, she willingly entered the car 
and agreed to drive around and smoke marijuana with Sheets 
and Barnett. Barnett stated that when the three arrived at Dodge 
Park, Barnett stopped to urinate and was separated from Sheets 
and Bush. Barnett stated that when he rejoined them, Sheets had 
pinned Bush to the ground and was stabbing her. Shortly after 
providing police with this information, Barnett began to cry, and 
his attorney terminated the interview. 

Following the second interview, Barnett’s attorney negoti- 
ated a plea agreement with the county attorney on Barnett’s 
behalf. According to a letter setting out the terms of the 
agreement: ; 

Mr. Barnett agreed to the following terms and 
conditions: 

1. To make a full and truthful statement to law enforce- 
ment regarding the events and participation of individuals 
involved in the homicide of Kenyatta Bush; 

2. To cooperate with reasonable requests of law enforce- 
ment, to include a tour of the various crime scenes and to 
make a telephone call to Mr. Jeremy Sheets in Maine for 
law enforcement purposes; and, 
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3. To testify truthfully at any trial involving Mr. Sheets 
in this matter. 

In consideration for his performance of the above con- 
ditions, it was stated to Mr. Barnett personally, with 
Detective Bill Jadlowski and [Barnett’s attorney] present, 
that [the Douglas County Attorney] agree[d] to the 
following: 

1. Mr. Barnett will be allowed to plead to the reduced 
charge of Murder in the Second Degree; 

2. [The Douglas County Attorney] would make arrange- 
ments for [Barnett’s] safety and well-being during the time 
of incarceration prior to disposition of his case in the 
District Court, and would make a recommendation to the 
Department of Corrections to benefit Mr. Barnett in terms 
of placement for his safety and well-being after his sen- 
tencing in his case. 

It was also agreed that a use of a weapon charge would not be 
filed against Barnett. At trial, Barnett’s attorney testified that the 
sentence Barnett would receive for second degree murder had 
never really been discussed. However, Barnett’s attorney also 
stated that a minimum sentence was something that could be 
hoped for. Barnett’s attorney also testified that he had been told 
prior to making the agreement that Barnett was going to be 
charged with first degree murder. After Barnett’s attorney con- 
sulted with Barnett about the plea agreement, a deputy county 
attorney and an Omaha police detective advised Barnett of the 
plea agreement and what was expected of him in return. At around 
10:40 p.m. on September 28, 1996, Barnett gave a tape-recorded 
confession to the police. The statement provided in part: 

[Barnett]: We were cruising around Omaha. It was ear- 
lier in the morning. We had been up tripping acid all night, 
piggybacking them. Um, we decided to go out and find a 
girl that we could have sex with. We drove up through 
North High about 10 o’clock in the morning. There she 
was out there, there was nobody else out there, it was the 
middle of school. Jeremy said ‘There’s the one, we can 
grab her’. So we pulled the car over and we both got out of 
the car and we grabbed her. . . . I was driving, Jeremy was 
in the back seat with her, he had a handkerchief, he stuck 
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it in her mouth, he sat back there and he held her. We pro- 
ceeded to leave the school and we went down to Dodge 
Park. We parked, right by where I told you before. 

[Officer]: Why don’t you describe that location to me 
again as best you can will you? 

[Barnett]: [Describes location in detail and sighs]. We 
got her out of the car, we walked about a half mile up the 
trail and we decided we were going to rape her right there. 
And we took off her clothes and he proceeded to have sex 
{with] her for like ten minutes. And then he started beating 
her, he had his knife in his hand, wasn’t open - it was just 
- it was folded shut. Using it sort of like to make his hand 
more like a rock you know. 

[Officer]: Uh huh (affirmative). 

[Barnett]: (Sighs) And I was holding her down and he 
was beating her, he didn’t stop, he kept beating her. Finally 
I stood up and I took about three steps back. (Lets out a 
breath) That’s when he took out - that’s when he took the 
open blade of the knife out, stabbed her in the upper torso. 
I just stood there and did nothing. The reason I didn’t do 
nothing is (lets out a breath) is ‘cause she was black. If it 
would have been a white girl I probably would have 
stopped him, but I didn’t. I just seen faces of other people 
and I thought she deserved it. Then we went - after it was 
over we went back to the car, we got the garbage bag, we 
put it over her head, he picked up the top of her, I picked 
up the bottom of her and we took her back to the car and 
we put her in the trunk and then we drove out of Dodge 
Park, took a right, I’m not exactly sure how far we drove, 
all I know is [we] drove not even two minutes (lets out a 
breath). Jeremy said this - this is the place right here, we 
can dump her right here. We got out of the car, we looked 
around to see if there was any other cars coming, and when 
there wasn’t we opened up the trunk of the car, we took her 
off into the woods, I’m not exactly sure how far we went 
into the woods or how (pause) 

[Officer]: You’re doing fine. Just relax, if you’re not 
exactly sure, you’re not exactly sure. Just take a breath and 
relax. 
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[Barnett]: I’m not exactly sure how far. We dropped her 
body. We took the bag off her - we went back to the car. We 
got back to my house, we cleaned out the trunk the best we 
could, burned the bag, burned the clothes Jeremy had on. 
(pause) We sat down and we talked about what we had just 
done and how that we’d never talk about it again and we 
haven’t. 

At other points in the interview, when asked specifically 
about the removal of Bush’s clothes, Barnett stated that Sheets 
removed them. Barnett also stated that Sheets, and not Barnett, 
had raped, beaten, and stabbed Bush. In the taped confession, 
Barnett provided statements that the murder was racially moti- 
vated and expressed concern about his safety in prison when 
inmates found out he did not stop Sheets from killing Bush 
because she was black. One of the interviewing officers testified 
that Barnett had expressed similar concerns prior to the start of 
the interview and that Barnett had stated he did not want to go 
to the Douglas County Correctional Center. 

After making his statements to the police, Barnett was placed 
in the Washington County jail. Around October 31, 1996, he 
made statements to other inmates at the jail indicating that he 
was concerned about his potential sentencing. The record also 
contains evidence that while in jail, Barnett recanted his state- 
ments on several occasions to a family member, his girl friend, 
a cellmate, and Sheets’ wife. Pursuant to the plea agreement, 
Barnett made a telephone call to Sheets, which the record indi- 
cates did not produce any clearly incriminating statements from 
Sheets. Barnett refused to accompany police to the crime scene. 
The record is not clear if this was because Barnett was seeking 
a new attorney or because he was not intending to comply with 
the agreement. 

On November 13, 1996, Barnett committed suicide in his jail 
cell. On February 25, 1997, a hearing was held in Douglas 
County District Court on the State’s notice of intent to offer 
statements of unavailable witness at trial. Following the hearing, 
the district court issued an order determining that the State had 
met its burden of proof to demonstrate that Barnett’s statements 
were trustworthy, finding the statements admissible under either 
Neb. Rev. Stat. § 27-804(2)(c) (Reissue 1995), the hearsay 
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exception for statements against penal interest, or 
§ 27-804(2)(e), the residual hearsay exception. Section 
27-804(2) provides: 
Subject to the provisions of section 27-403, the following 
are not excluded by the hearsay rule if the declarant is 
unavailable as a witness: 


(c) A statement which was at the time of its making so 
far contrary to the declarant’s pecuniary or proprietary 
interest, or so far tended to subject him to civil or criminal 
liability or to render invalid a claim by him against another, 
that a reasonable man in his position would not have made 
the statement unless he believed it to be true. A statement 
tending to expose the declarant to criminal liability and 
offered to exculpate the accused is not admissible unless 
corroborating circumstances clearly indicate the trustwor- 
thiness of the statement. 

At trial, the jury was allowed to hear Barnett’s confession in 
its entirety, over Sheets’ Confrontation Clause and hearsay 
objections. Other evidence was adduced at trial concerning the 
nature of the friendship between Sheets and Barnett at the time 
the confession was made. Some evidence indicated that the two 
were as close as ever. Other evidence indicated that the relation- 
ship had become strained. Evidence was also provided about the 
sexual encounter between Sheets and Barnett’s girl friend and 
Barnett’s later recantations in which he stated that neither he nor 
Sheets was involved in the crime and that he had made up the 
story to impress people at a party. 

Sheets was convicted of first degree murder and use of a knife 
to commit a felony. On June 27, 1997, a hearing was conducted 
before a three-judge sentencing panel to determine whether 
Sheets would be sentenced to life imprisonment or death. After 
consideration of the aggravating and mitigating circumstances 
set forth in Neb. Rev. Stat. § 29-2523 (Reissue 1995) and the 
nonstatutory mitigating circumstances offered by Sheets, the 
panel conducted a comparative review pursuant to Neb. Rev. 
Stat. § 29-2522(3) (Reissue 1995). Two of the three judges ulti- 
mately determined that the death penalty should be imposed. 
The third judge, however, dissented, based upon his finding that 
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the State had not proved beyond a reasonable doubt that the 
murder was “especially heinous, atrocious, [or] cruel,” within 
the meaning of § 29-2523(1)(d). That same member of the panel 
therefore concluded that the proper punishment should be a life 
sentence, rather than the imposition of a sentence of death. A 
death sentence was imposed on the charge of murder in the first 
degree based upon the 2-to-1 vote of the sentencing panel. 
Sheets’ mandatory direct appeal was docketed in this court pur- 
suant to Neb. Rev. Stat. § 29-2525 (Reissue 1995). 


ASSIGNMENTS OF ERROR 

Rephrased, Sheets assigns that the district court erred in (1) 
admitting the tapes of Barnett’s confession in violation of Neb. 
Rev. Stat. § 27-802 (Reissue 1995), § 27-804, and Sheets’ right 
to confront witnesses against him, pursuant to Neb. Const. art. 
I, § 11, and the 6th and 14th Amendments to the U.S. 
Constitution; (2) admitting a memorandum regarding Sheets’ 
service in the U.S. Navy; and (3) not allowing him to treat 
Officer Bill Jadlowski as a hostile witness. Sheets assigns that 
the sentencing panel erred in its application of aggravating and 
mitigating circumstances, in the performance of its comparative 
review, and in the imposition of the death penalty on a vote of 
2 to 1. 


STANDARD OF REVIEW 

[1,2] Whether statements fall within a firmly rooted hearsay 
exception for Confrontation Clause purposes is a question of 
law. Lilly v. Virginia, 527 U.S. 116, 119 S. Ct. 1887, 144 L. Ed. 
2d 117 (1999). On a question of law, an appellate court is obli- 
gated to reach a conclusion independent of the determination 
reached by the court below. State v. Bottolfson, 259 Neb. 470, 
610 N.W.2d 378 (2000). 

[3,4] When determining whether the admission of a 
declarant’s out-of-court statements violates the Confrontation 
Clause, an appellate court independently reviews whether the 
government’s proffered guarantees of trustworthiness satisfy the 
demands of the clause. Lilly, supra; U.S. v. Castelan, 219 F.3d 
690 (7th Cir. 2000). Historical facts are reviewed for clear error. 
Lilly, supra. 
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ANALYSIS 

[5] The primary issue in this case is whether the admission 
into evidence of Barnett’s confession, consisting of hearsay 
statements made to investigating authorities pursuant to a plea 
agreement, violated Sheets’ right to confrontation. Although 
Sheets also assigned as error the admission into evidence of the 
hearsay statements under §§ 27-802 and 27-804, he does not 
argue this in his brief. Errors that are assigned but not argued 
will not be addressed by an appellate court. State v. Dixon, 259 
Neb. 976, 614 N.W.2d 288 (2000); State v. Baue, 258 Neb. 968, 
607 N.W.2d 191 (2000). Accordingly, we do not address 
whether the district court erred in admitting the confession into 
evidence under §§ 27-802 and 27-804 and only address the issue 
of whether Sheets’ confrontation rights were violated. 

[6] The Confrontation Clause, U.S. Const. amend. VI, pro- 
vides, “In all criminal prosecutions, the accused shall enjoy the 
right . . . to be confronted with the witnesses against him.” 
Accord Neb. Const. art. I, § 11. 

[T]he Clause envisions “a personal examination and cross- 
examination of the witness in which the accused has an 
opportunity, not only of testing the recollection and sifting 
the conscience of the witness, but of compelling him to 
stand face to face with the jury in order that they may look 
at him, and judge by his demeanor upon the stand and the 
manner in which he gives his testimony whether he is wor- 
thy of belief.” 
Ohio v. Roberts, 448 U.S. 56, 63-64, 100 S. Ct. 2531, 65 L. Ed. 
2d 597 (1980). “The Confrontation Clause reflects ‘the ancient 
faith of the common law, incorporated by the founders in the 
Bill of Rights, that live confrontation and cross-examination of 
witnesses in the courtroom is the key to finding truth in a crim- 
inal trial.” U.S. v. Flores, 985 F.2d 770, 780 (Sth Cir. 1993). 
Thus, the U.S. Supreme Court has stated that the Confrontation 
Clause forces all witnesses “‘‘to submit to cross-examination, 
the “greatest legal engine ever invented for the discovery of 
truth.”’” Lilly, 527 U.S. at 124, quoting California v. Green, 
399 U.S. 149, 90S. Ct. 1930, 26 L. Ed. 2d 489 (1970). See, also, 
State v. Hughes, 244 Neb. 810, 510 N.W.2d 33 (1993). “The 
Confrontation Clause should be abrogated only when the evi- 
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dence is sufficiently reliable and trustworthy that it obviates the 
need to explore the state of mind of the declarant.” Hughes, 244 
Neb. at 816, 510 N.W.2d at 38, citing White v. Illinois, 502 U.S. 
346, 112 S. Ct. 736, 116 L. Ed. 2d 848 (1992), and Roberts, 
supra. 

[7,8] A confession of an accomplice that incriminates a crim- 
inal defendant is deemed to be inherently unreliable. Lilly v. 
Virginia, 527 U.S. 116, 119 S. Ct. 1887, 144 L. Ed. 2d 117 
(1999); Lee v. Illinois, 476 U.S. 530, 106 S. Ct. 2056, 90 L. Ed. 
2d 514 (1986); Hughes, supra. Thus, over the years, the U.S. 
Supreme Court has “ ‘spoken with one voice in declaring pre- 
sumptively unreliable accomplices’ confessions that incriminate 
defendants.’” Lilly, 527 U.S. at 131, quoting Lee, supra. See, 
also, Hughes, supra (statements made while in police custody 
and in which another party is implicated are highly suspect and 
presumptively unreliable). The burden is on the State to over- 
come this strong presumption of unreliability. See Hughes, 
supra. 

[9-12] In Roberts, supra, the U.S. Supreme Court determined 
that when a witness is unavailable for cross-examination, his or 
her statements are admissible only if they bear adequate indicia 
of reliability. Reliability can be inferred, without more, in a case 
in which the evidence falls within a firmly rooted hearsay 
exception. In other cases, the evidence must be excluded, absent 
a showing by the State of particularized guarantees of trustwor- 
thiness. Jd.; Hughes, supra. Thus, the Roberts analysis requires 
the application of a two-part test: (1) a determination of whether 
the statements fall within a firmly rooted hearsay exception and 
(2) if they do not, whether they have particularized guarantees 
of trustworthiness. Hughes, supra. Accordingly, we next con- 
sider whether Barnett’s confession was admissible under either 
part of the Roberts test. 


FIRMLY ROOTED ANALYSIS 
[13,14] The first question is whether an alleged accomplice’s 
custodial statements that inculpate a criminal defendant fall 
under a firmly rooted hearsay exception. Hearsay that falls 
within a firmly rooted hearsay exception is presumptively reli- 
able and trustworthy; therefore, inferring reliability of such 
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statements will not violate a defendant’s confrontation rights. 
Hughes, supra, citing Roberts, supra, and Flores, supra. In 
Idaho v. Wright, 497 U.S. 805, 110 S. Ct. 3139, 111 L. Ed. 2d 
638 (1990), the Court determined that a residual exception iden- 
tical to § 27-804(2)(e) was not a firmly rooted exception for 
Confrontation Clause purposes. Accordingly, we focus only on 
whether statements against penal interest admitted pursuant to 
§ 27-804(2)(c) fall under a firmly rooted exception. 

[15] We note that § 27-804(2)(c) uses the term “statement” in 
a Narrow sense to refer to a specific declaration or remark 
incriminating the speaker and not more broadly to refer to the 
entire narrative portion of the speaker’s confession. See, 
Williamson y. United States, 512 U.S. 594, 114 S. Ct. 2431, 129 
L. Ed. 2d 476 (1994); U.S. v. Mendoza, 85 F.3d 1347 (8th Cir. 
1996). In this case, however, the entire confession, consisting of 
multiple statements, was introduced into evidence. The record is 
silent on whether the district court considered the separate 
admissibility of each of the statements contained in Barnett’s 
confession, and the State did not ask the district court to parse 
Barnett’s individual statements for Confrontation Clause analy- 
sis. Compare U.S. v. Castelan, 219 F.3d 690 (7th Cir. 2000). ~ 

During the time this appeal was pending, the U.S. Supreme 
Court decided Lilly v. Virginia, 527 U.S. 116, 119 S. Ct. 1887, 
144 L. Ed. 2d 117 (1999). In Lilly, an accomplice of the defend- 
ant made statements to the police after he was taken into custody 
that inculpated the defendant in the crime. At trial, the accom- 
plice invoked his Fifth Amendment privilege against self- 
incrimination. The trial court then admitted the accomplice’s 
statements to the police as statements against interest. All nine 
justices of the Court agreed that the admission into evidence of 
the accomplice’s statements violated the defendant’s right to 
confrontation. A plurality of the Court concluded that a confes- 
sion by an accomplice which incriminates a criminal defendant 
does not fall under a firmly rooted hearsay exception. Jd. 

In determining that the accomplice’s statements in Lilly did 
not fall under a firmly rooted exception, the plurality defined a 
hearsay exception as firmly rooted “if, in light of ‘longstanding 
judicial and legislative experience,’ .. . it ‘rest{s] [on] such [a] 
solid foundatio[n] that admission of virtually any evidence 
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within [it] comports with the “substance of the constitutional 
protection.”’” 527 U.S. at 126, quoting Wright, supra, and Ohio 
v. Roberts, 448 U.S. 56, 100 S. Ct. 2531, 65 L. Ed. 2d 597 
(1980). 
This standard is designed to allow the introduction of state- 
ments falling within a category of hearsay whose condi- 
tions have proved over time “to remove all temptation to 
falsehood, and to enforce as strict an adherence to the truth 
as would the obligation of an oath” and cross-examination 
at a trial. 
Lilly, 527 U.S. at 126. The plurality noted the Court’s prior 
determination that “due to the sweeping scope of the label, the 
simple categorization of a statement as a ‘ “ ‘declaration against 
penal interest’” . . . defines too large a class for meaningful 
Confrontation Clause analysis.’ ” Lilly, 527 U.S. at 127, quoting 
Lee v. Illinois, 476 U.S. 530, 106 S. Ct. 2056, 90 L. Ed. 2d 514 
(1986). See, also, State v. Hughes, 244 Neb. 810, 510 N.W.2d 33 
(1993). The plurality determined that the practice of admitting 
statements of an accomplice that incriminate a criminal defend- 
ant are of quite recent vintage. Most importantly, such state- 
ments are deemed to be inherently unreliable. Following an 
analysis of previous decisions affecting the issue, the plurality 
concluded that ‘accomplices’ confessions that inculpate a crim- 
inal defendant are not within a firmly rooted exception to the 
hearsay rule as that concept has been defined in our 
Confrontation Clause jurisprudence.” Lilly, 527 U.S. at 134. 
Three concurring justices in Lilly reserved the possibility that 
“a genuinely self-inculpatory statement that also inculpates a 
codefendant” might nevertheless satisfy a firmly rooted hearsay 
exception. 527 U.S. at 146 (Rehnquist, C.J., concurring). 
However, the concurring justices distinguished bétween such a 
statement and statements given as “part of a custodial confes- 
sion of the sort that this Court has viewed with ‘special suspi- 
cion.”” Id. Accord U.S. v. Gomez, 191 F.3d 1214 (10th Cir. 
1999). See, generally, Williamson v. United States, 512 U.S. 
594, 114 S. Ct. 2431, 129 L. Ed. 2d 476 (1994). Thus, some 
courts, prior to Lilly, have determined that statements made 
» under circumstances not present in this case, such as statements 
to people unconnected with law enforcement, were genuinely 
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self-inculpatory and, thus, fell under a firmly rooted hearsay 
exception. See, e.g., Richardson v. Bowersox, 188 F.3d 973 (8th 
Cir. 1999), cert. denied 529 U.S. 1113, 120 S. Ct. 1971, 146 L. 
Ed. 2d 801 (2000); U.S. v. York, 933 F.2d 1343 (7th Cir. 1991), 
overruled on other grounds, Wilson v. Williams, 182 F.3d 562 
(7th Cir. 1999); U.S. v. Seeley, 892 F.2d 1 (1st Cir. 1989). See, 
also, Neuman v. Rivers, 125 F.3d 315 (6th Cir. 1997) (statement 
did not implicate defendant at all). 

Other courts have specifically addressed the difference 
between statements made outside of police custody and state- 
ments made while in custody, noting that the latter is presumed 
to be unreliable. See, e.g., U.S. v. Moses, 148 F.3d 277 (3d Cir. 
1998), cert. denied 525 U.S. 1148, 119 S. Ct. 1047, 143 L. Ed. 
2d 53 (1999); U.S. v. Barone, 114 F.3d 1284 (1st Cir. 1997); U.S. 
v. Costa, 31 F.3d 1073 (11th Cir. 1994); U.S. v. Matthews, 20 
F.3d 538 (2d Cir. 1994); Olson v. Green, 668 F.2d 421 (8th Cir. 
1982); Barrow v. State, 749 A.2d 1230 (Del. 1999); Smith v. 
State, 746 So. 2d 1162 (Fla. App. 1999); State v. Nieto, 186 Ariz. 
449, 924 P.2d 453 (Ariz. App. 1996); State v. Kimble, 688 So. 2d 
552 (La. App. 1996). 

Courts that have considered the issue after Lilly v. Virginia, 
527 U.S. 116, 119 S. Ct. 1887, 144 L. Ed. 2d 117 (1999), have 
overwhelmingly found that confessions of an accomplice that 
inculpate a criminal defendant are not within a firmly rooted 
hearsay exception, especially when such statements are made to 
law enforcement authorities. See, e.g., U.S. v. Robbins, 197 F.3d 
829 (7th Cir. 1999); U.S. v. Gomez, supra; U.S. v. 
Lopez-Caceres, 89 F. Supp. 2d 168 (D. Puerto Rico 1999); U.S. 
v. Gibson, 84 F. Supp. 2d 784 (S.D.W. Va. 2000); U.S. »v. 
Valenzuela, 53 F. Supp. 2d 992 (N.D. Ill. 1999); State v. 
Madrigal, 87 Ohio St. 3d 378, 721 N.E.2d 52 (2000), reconsid- 
eration denied 88 Ohio St. 3d 1428, 723 N.E.2d 1115 (2000); 
Shinn v. lowa Mut. Ins. Co., 610 N.W.2d 538 (Iowa App. 2000); 
Rankins v. Com., 31 Va. App. 352, 523 S.E.2d 524 (2000); 
Barrow, supra; Smith, supra; People v. Quick, 308 Ill. App. 3d 
474, 720 N.E.2d 1137, 242 Ill. Dec. 182 (1999), appeal denied 
188 Ill. 2d 578, 729 N.E.2d 502, 246 Ill. Dec. 129 (2000). See, 
generally, U.S. v. Egan, 53 M.J. 570 (A. Crim. App. 2000); Com. 
v. Young, 561 Pa. 34, 748 A.2d 166 (2000); State v. Tangie, No. 
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98-0896, 2000 WL 142096 (Iowa App. Feb. 9, 2000), vacated 
on other grounds 616 N.W.2d 564 (Iowa 2000); State v. Dinkins, 
339 S.C. 597, 529 S.E.2d 557 (S.C. App. 2000). See, also, 
Richardson v. Bowersox, supra (recognizing that use of state- 
ments of codefendants that inculpate different criminal defend- 
ant would be prohibited, but allowing statements that only incul- 
pated declarant). See, generally, Dearing v. Com., 259 Va. 117, 
524 S.E.2d 121 (2000). 

[16] Applying an analysis similar to that of the plurality in 
Lilly, we have previously held that statements against interest 
pursuant to § 27-804(2)(c) do not fall under a firmly rooted 
hearsay exception. In particular, we stated: 

[S]tatements made while the declarant is in police custody 
and in which the declarant implicates another party are 
highly suspect and presumptively unreliable. . . . 
Generally, the circumstances surrounding the making of 
these statements necessitate an exploration of the 
declarant’s state of mind. It cannot be said, without a spe- 
cific showing of trustworthiness, that such a statement 
should be admitted without an opportunity for 
cross-examination. 
State v. Hughes, 244 Neb. 810, 817, 510 N.W.2d 33, 38 (1993), 
citing Lee v. Illinois, 476 U.S. 530, 106 S. Ct. 2056, 90 L. Ed. 
2d 514 (1986), and Olson v. Green, 668 F.2d 421 (8th Cir. 1982). 
We noted that statements made in response to police interroga- 
tion generally do not have inherent guarantees of reliability and 
trustworthiness. “‘A statement made by a person subject to crim- 
inal liability, in which the declarant incriminates a third party, 
may be the result of the declarant’s motivation and opportunity 
to curry favor with the authorities.” Hughes, 244 Neb. at 818, 
510 N.W.2d at 38-39. Thus, we held in Hughes that “reliability 
of statements that fall within the hearsay exception for state- 
ments against penal interests may not be inferred, and the pro- 
ponent of such evidence must carry the burden of demonstrating 
the trustworthiness and reliability of the statement.” 244 Neb. at 
818, 510 N.W.2d at 39, citing U.S. v. Flores, 985 F.2d 770 (5th 
Cir. 1993). 

[17] We conclude that to the extent § 27-804(2)(c) encom- 

passes inherently unreliable statements, it is not a firmly rooted 


STATE v. SHEETS 341 
Cite as 260 Neb. 325 


hearsay exception for purposes of Confrontation Clause analysis. 
In this case, the statements in Barnett’s confession inculpating 
Sheets were made while Barnett was in police custody. Such 
statements are presumptively unreliable. Thus, the statements did 
not fall within a firmly rooted hearsay exception. See, Lilly v. 
Virginia, 527 U.S. 116, 119 S. Ct. 1887, 144 L. Ed. 2d 117 
(1999); U.S. v. Gomez, 191 F.3d 1214 (10th Cir. 1999); Flores, 
supra; Hughes, supra. Accordingly, we next address whether the 
State has shown that the statements had particularized guarantees 
of trustworthiness under the second portion of the Roberts test. 


GUARANTEES OF TRUSTWORTHINESS 

Sheets contends that the State did not meet its burden to prove 
that Barnett’s statements had particularized guarantees of trust- 
worthiness. Sheets points to the fact that Barnett’s statements 
were given while he was in custody and pursuant to a plea agree- 
ment. The confession inculpated Sheets in the crime and por- 
trayed Sheets as the person who physically raped, beat, and 
killed Bush. Sheets further notes that Barnett made previous 
inconsistent statements about the crime and that Barnett later 
recanted his own and Sheets’ involvement. The State, however, 
argues that statements in Barnett’s confession were not made in 
response to leading questions and that the police did not provide 
Barnett with details of the crime. The State contends that 
because Barnett was counseled by an attorney, incriminated 
himself substantially in the commission of the crime, and 
promised to be truthful, the presumption of unreliability has 
been rebutted. 

We independently review the State’s proffered guarantees of 
trustworthiness. The Court stated in Lilly: 

Nothing in our prior opinions, however, suggests that 
appellate courts should defer to lower courts’ determina- 
tions regarding whether a hearsay statement has particular- 

- ized guarantees of trustworthiness. To the contrary, those 
opinions indicate that we have assumed, as with other fact- 
intensive, mixed questions of constitutional law, that 
“[{i]ndependent review is ... necessary . . . to maintain con- 
trol of, and to clarify, the legal principles” governing the 
factual circumstances .... 
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Lilly, 527 U.S. at 136, quoting Ornelas v. United States, 517 US. 
690, 116 S. Ct. 1657, 134 L. Ed. 2d 911 (1996). The presence or 
absence of historical facts are reviewed for clear error. /d. 

(18-21] To determine whether a statement against penal inter- 
ests meets the second prong of the Roberts test, a court must 
examine the totality of the circumstances surrounding the mak- 
ing of the statement to determine whether the statement has par- 
ticularized guarantees of trustworthiness such that adversarial 
testing would be expected to add little, if anything, to its relia- 
bility. State v. Hughes, 244 Neb. 810, 510 N.W.2d 33 (1993), cit- 
ing Idaho v. Wright, 497 U.S. 805, 110 S. Ct. 3139, 111 L. Ed. 
2d 638 (1990). See, also, State v. Palser, 238 Neb. 193, 469 
N.W.2d 753 (1991). Thus, hearsay admitted under the 
Confrontation Clause must be so trustworthy that cross-exami- 
nation of the declarant would be of marginal utility. Wright, 
supra. See Hughes, supra. There is no mechanical test for deter- 
mining whether a statement bears particularized guarantees of 
trustworthiness under the clause. Wright, supra. However, we 
stated in Hughes that particularly relevant to the determination 
of trustworthiness is whether the declarant was in police custody 
when the statement was made, whether the declarant had motive 
to mitigate his or her own criminal liability, and whether the 
declarant made the statement in response to leading questions. 
See, also, Lee v. Illinois, 476 U.S. 530, 106 S. Ct. 2056, 90 L. 
Ed. 2d 514 (1986). 

(22,23] When a court examines the totality of the circum- 
stances, it is important to note that evidence tending to corrobo- 
rate the content of a hearsay statement cannot support a finding 
that the statement bears particularized guarantees of trustwor- 
thiness. Lilly v. Virginia, 527 U.S. 116, 119 S. Ct. 1887, 144 L. 
Ed. 2d 117 (1999); U.S. v. Flores, 985 F.2d 770 (Sth Cir. 1993); 
Hughes, supra, citing Wright, supra. If the circumstances indi- 
cate a likelihood that the declarant had a motive to lie, there is a 
greater need to cross-examine the declarant, and corroborating 
evidence is not a substitute for that need to explore the 
declarant’s motivation. Jd. The analysis of whether the second 
prong of the Roberts test has been met is the same when review- 
ing Statements admitted under either § 27-804(2)(c) or (e). See, 
Wright, supra; Hughes, supra. 
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In this case, statements in Barnett’s confession are of the kind 
that historically have caused the greatest concern. The state- 
ments were made while Barnett was in custody, and the confes- 
sion acted to inculpate Sheets in the crime. In statements made 
to nonundercover law-enforcement personnel after the commis- 
sion of the offense, “there always exists the strong possibility 
that the declarant has the ‘desire to shift or spread blame, curry 
favor, avenge himself, or divert attention to another.” Flores, 
985 F.2d at 780. ° 
In Lilly v. Virginia, 527 U.S. 116, 137, 119 S. Ct. 1887, 144 
L. Ed. 2d 117 (1999), the Court stated: 
It is highly unlikely that the presumptive unreliability that 
attaches to accomplices’ confessions that shift or spread 
blame can be effectively rebutted when the statements are 
given under conditions that implicate the core concerns of 
the old ex parte affidavit practice—that is, when the gov- 
ernment is involved in the statements’ production, and 
when the statements describe past events and have not 
been subjected to adversarial testing. 

See, also, Flores, supra. The Seventh Circuit Court of Appeals 

recently stated: 
Since Lilly was decided, no circuit has yet determined if— 
and under what circumstances—an accomplice’s custodial 
confession implicating a defendant can ever be deemed to 
possess sufficient inherent indicia of trustworthiness to sat- 
isfy the Confrontation Clause. Thus, the full scope of Lilly 
remains undefined. At least one treatise has explained that 
in Lilly “all nine justices of the Supreme Court indicated, 
more or less explicitly, that the admission of custodial 
statements to law enforcement personnel against penal 
interest . .. whether or not constituting a confession, that 
incriminate another person violates the confrontation 
clause when admitted against such other person in a crim- 
inal case.” 

U.S. v. Castelan, 219 F.3d 690, 695 (7th Cir. 2000), quoting 31 

Michael H. Graham, Federal Practice and Procedure § 6742 (2d 

ed. 2000). 

The suggestion that Barnett had a motive to curry favor with 
authorities is especially strong in this case. Of most importance, 
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Barnett made his statements pursuant to a plea bargain, thereby 
avoiding a charge of first degree murder. Although the maxi- 
mum sentence Barnett might have received for either first or 
second degree murder was a life sentence because he was 17 
years of age at the time the crime was committed, the minimum 
would be dramatically different. Under the relevant statutes, 
Barnett would have been subject to a 10-year minimum sentence 
of imprisonment for second degree murder. See Neb. Rev. Stat. 
§§ 28-304 and 28-105 (Reissue 1995). Further, as part of the 
agreement, the State agreed not to bring a weapons charge 
against Barnett. The sentence for such a charge would have been 
a maximum of 20 years’ imprisonment, a $25,000 fine, or both, 
and the minimum would have been 1 year’s imprisonment. See 
Neb. Rev. Stat. §§ 28-1205 and 28-105 (Reissue 1995). The sen- 
tence would have run consecutively to the murder sentence. See 
§ 28-1205. Barnett’s attorney testified that although the matter 
was not really discussed, one could hope to serve the minimum 
amount of time when time off for good behavior was consid- 
ered, which in this case would be 5 years’ imprisonment. 

The record shows that Barnett stated to investigating officers 
his fear that he would be harmed in jail because he was impli- 
cated in the killing of a black woman due to racial animus. Thus, 
the plea bargain specifically included promises on the part of the 
State to provide for Barnett’s protection. Following his confes- 
sion, Barnett was housed in the Washington County jail instead 
of in the Douglas County jail. This indicates a strong motive for 
Barnett to seek to curry favor with the authorities. See U.S. v. 
Flores, 985 F.2d 770 (Sth Cir. 1993). Additionally, Barnett 
expressed concerns about the length of time he might spend in 
jail under the plea bargain, asking others in the Washington 
County jail about what sentence they thought he might receive 
for second degree murder and how much time he might actually 
serve. 

The absence of any specific agreement regarding the maxi- 
mum sentence does not lessen the possibility that Barnett was 
seeking favorable treatment. See, generally, Garrison v. State, 
726 So. 2d 1144 (Miss. 1998) (although declarant was never 
offered, nor did he receive, favorable treatment, it could be per- 
ceived that in declarant’s mind, guilty plea might engender 
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favorable treatment when declarant held out hope for alternative 
sentencing as minor). As the 10th Circuit Court of Appeals has 
stated: 
[T]he presence of a plea agreement, even after the defend- 
ant has been convicted, also would not serve as an indicia 
of trustworthiness because the declarant would have a 
strong desire to curry favor with the government and divert 
attention to another in the “hopes that the government will 
make favorable recommendations to the sentencing judge.” 
... Even after sentencing, these motives may exist because 
“the government still possesses influence regarding the 
security level and location of the prison where the 
[declarant] is to be incarcerated.” 
Flores, 985 F.2d at 782 n.25, quoting U.S. v. Gomez-Lemos, 939 
F.2d 326 (6th Cir. 1991). See, generally, U.S. v. Hazelett, 32 F.3d 
1313 (8th Cir. 1994). Thus, courts generally find that custodial 
Statements made pursuant to an express or implied offer of 
leniency do not have the particularized guarantees of trustwor- 
thiness necessary to satisfy the Confrontation Clause. See, e.g., 
U.S. v. Castelan, 219 F.3d 690 (7th Cir. 2000); U.S. v. Gomez, 
191 F.3d 1214 (10th Cir. 1999); State v. Lopez, 128 N.M. 410, 
993 P.2d 727 (1999); State v. Nieto, 186 Ariz. 449, 924 P.2d 453 
(Ariz. App. 1996); Wilson v. State, 334 Md. 313, 639 A.2d 125 
(1994). See, generally, Flores, supra; Garrison, supra; Brown.y. 
State, 953 P.2d 1170 (Wyo. 1998). 

In essence, Barnett implicated Sheets as the mastermind and 
primary actor and himself as subjectively, if not actually, a less 
culpable accomplice. Meanwhile, in exchange for Barnett’s tes- 
timony against Sheets, he arranged a plea bargain in which he 
received a reduced charge, an agreement not to file a weapons 
charge, and a commitment for his safety while incarcerated. 
Barnett then made his statements pursuant to that agreement. A 
circumstance in which a declarant admits his or her presence 
and participation in a crime, but indicates that another was the 
“mastermind” or primary actor, is one of the more common fact 
patterns in which courts hold that a declarant’s statements incul- 
pating the defendant may not be admitted at trial. See, e.g., Lilly 
v. Virginia, 527 U.S. 116, 119 S. Ct. 1887, 144 L. Ed. 2d 117 
(1999); Williamson v. U.S., 512 U.S. 594, 114 S. Ct. 2431, 129 


346 260 NEBRASKA REPORTS 


L. Ed. 2d 476 (1994) (Ginsberg, J., concurring); Hazelett, supra; 
U.S. v. Magana-Olvera, 917 F.2d 401 (9th Cir. 1990); U.S. v. 
Valenzuela, 53 F. Supp. 2d 992 (N.D. Ill. 1999). See, also, State 
v. Kimble, 688 So. 2d 552 (La. App. 1996) (finding that state- 
ment was not truly self-inculpatory under these circumstances); 
People v. Farrell, 10 P.3d 672 (Colo. App. 2000) (declarant 
pointed to defendant as leader). 

Also of concern is the possible motive Barnett may have had 
to seek revenge against Sheets because of the sexual encounter 
that occurred between Sheets and Barnett’s girl friend. The 
record could support two different conclusions: (1) that Sheets 
and Barnett were best friends and were very close at the time 
Barnett made his statements to the police or (2) that the friend- 
ship was no longer very close and had become strained. With the 
burden placed on the State to prove guarantees of trustworthi- 
ness, the possibility, supported by the record, that Sheets and 
Barnett had a falling out leads to the conclusion that Barnett had’ 
a potential motive to shift or spread blame to Sheets and to focus 
on Sheets in attempting to curry favor with authorities. Given 
this potential motive to shift or spread blame to Sheets, cross- 
examination of Barnett on this issue would certainly have been 
of more than marginal utility. See Idaho v. Wright, 497 U.S. 805, 
110 S. Ct. 3139, 111 L. Ed. 2d 638 (1990). 

The State contends that Barnett’s statements have particular- 
ized guarantees of trustworthiness for several reasons. First, the 
State contends that the plea bargain is of little significance and 
offers as a guarantee of trustworthiness the fact that Barnett, in his 
confession, did not exonerate himself or mitigate his criminal lia- 
bility. However, Barnett’s confession inculpated Sheets as the per- 
son who physically carried out the crimes. According to Barnett, 
it was Sheets who removed Bush’s clothes, Sheets who raped her, 
Sheets who beat her, and Sheets who stabbed and killed her. 

[24] The fact that Barnett made a broadly self-inculpatory 
confession does not make more reliable the confession’s non- 
self-inculpatory parts. U.S. v. Gomez, 191 F.3d 1214 (10th Cir. 
1999), citing Williamson, supra. See, Lilly, supra; Farrell, 
supra. See, also, U.S. v. Flores, 985 F.2d 770 (Sth Cir. 1993). 
“One of the most effective ways to lie is to mix falsehood with 
truth, especially truth that seems particularly persuasive because 
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of its self-inculpatory nature.” Williamson, 512 U.S. at 599-600. 
Further, 
it is no longer clear whether considering the degree to which 
a Statement is against penal interest is even permissible: this 
factor “merely restates the fact that portions of his state- 
ments were technically against penal interest.” . . . “[S]Juch 
statements [against penal interest] are suspect insofar as they 
inculpate other persons. ‘[T]hat a person is making a 
broadly self-inculpatory confession does not make more 
credible the confession’s non-self-inculpatory parts.’ ” 
Gomez, 191 F.3d at 1223, quoting Williamson, supra. Accord, 
Lilly v. Virginia, 527 U.S. 116, 119 S. Ct. 1887, 144 L. Ed. 2d 
117 (1999); Farrell, supra. See, also, Flores, supra (noting that 
declarant must make incriminating statement in order to fit 
within exception in first place). In addition, a clear distinction 
cannot be drawn between cases in which a declarant shifts the 
entire blame to the defendant and those in which the declarant 
spreads the blame both to himself or herself and to the defend- 
ant. Thus, it has been held that a statement does not have suffi- 
cient indicia of reliability even when the declarant placed a large 
portion of the blame on himself or herself but also inculpated 
others. Crespin v. State, 144 F.3d 641 (10th Cir. 1998), cert. 
denied 525 U.S. 950, 119 S. Ct. 378, 142 L. Ed. 2d 313. 

The State next points to the fact that Barnett was represented 
by counsel as an indication of trustworthiness. The fact that 
Barnett was represented by counsel has little bearing on whether 
the statement was free from any desire, motive, or impulse 
Barnett may have had either to mitigate the appearance of his 
own involvement or to overstate Sheets’ involvement. See Lilly, 
supra, and Lee vy. Illinois, 476 U.S. 530, 106 S. Ct. 2056, 90 L. 
Ed. 2d 514 (1986) (making this statement in regard to voluntary 
nature of statement). In statements made to nonundercover law 
enforcement personnel after the commission of the offense, 
“there always exists the strong possibility that the declarant has 
the ‘desire to shift or spread blame, curry favor, avenge himself, 
or divert attention to another.” Flores, 985 F.2d at 780. The 
presence of an attorney does not provide an indication that such 
motives are absent. Rather, the fact that Barnett made the taped 
statement after using counsel to obtain a plea agreement equally 
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indicates that the statement was made to obtain leniency. 
Further, after he retained and consulted at length with his attor- 
ney, Barnett made two different and conflicting statements to 
authorities. The presence of an attorney did not prevent Barnett 
from providing authorities with inconsistent and, thus, less trust- 
worthy statements. Accordingly, we find the presence of an 
attorney under the circumstances of this case to be irrelevant as 
a factor showing that Barnett’s statements had particularized 
guarantees of trustworthiness. 

[25] The State also points to the fact that Barnett’s statements 
were not made as the result of police coercion and that Barnett 
agreed to be truthful when giving his statements. The U.S. 
Supreme Court has said that whether a statement is voluntary for 
Fifth Amendment purposes does not bear on the question of 
whether the confession was also free from any desire, motive, or 
impulse of the declarant to mitigate his or her own culpability by 
spreading or shifting blame to the defendant. Lee, supra. See, 
also, U.S. v. Valenzuela, 53 F. Supp. 2d 992 (N.D. Ill. 1999). 
Thus, a lack of coercion is irrelevant. 

That Barnett promised to be truthful as part of the plea agree- 
ment is also of little help. Before making the agreement, Barnett 
was already facing a charge of first degree murder. He gained a 
reduced charge by entering into the plea agreement and agree- 
ing to make statements to the police and to testify against 
Sheets. Had he not carried through with the terms of the agree- 
ment, Barnett would have been no worse off than he was origi- 
nally when he was facing a charge of first degree murder. Thus, 
Barnett had nothing to lose and everything to gain by making a 
confession in which he inculpated Sheets. See, U.S. v. Mendoza, 
85 F.3d 1347 (8th Cir. 1996); U.S. v. Hazelett, 32 F.3d 1313, 
1318 (8th Cir. 1994) (stating that for all practical purposes, 
declarant’s conviction was assured and that “‘she had nothing to 
lose by confessing, and she certainly had nothing to lose by 
implicating another person, particularly someone more culpa- 
ble”); U.S. v. Costa, 31 F.3d 1073 (11th Cir. 1994). As the U.S. 
Supreme Court has stated, a reality of the criminal process is 
that “once partners in a crime recognize that the ‘jig is up,’ they 
tend to lose any identity of interest and immediately become 
antagonists, rather than accomplices.” Lee, 476 U.S. at 544-45. 
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Even statements made under oath have at times been considered 
not to exhibit particularized guarantees of trustworthiness. See, 
eg., U.S. v. Flores, 985 F.2d 770 (Sth Cir. 1993); U.S. v. 
Lopez-Caceres, 89 F. Supp. 2d 168 (D. Puerto Rico 1999). 

The State points out that Barnett’s statements were not made 
in response to leading questions. We stated in State v. Hughes, 
244 Neb. 810, 510 N.W.2d 33 (1993), that whether a statement 
was made in response to leading questions was one of the fac- 
tors particularly relevant to the determination of trustworthiness. 
The State also points to the level of detail provided by Barnett 
and argues that the police did not provide him with information 
or details about the crime. Although we agree that these factors 
do provide some basis for determining trustworthiness, we con- 
clude that such factors cannot overcome the strong presumption 
of unreliability present in a case such as this where Barnett 
made the statements while in police custody and where a motive 
to curry favor with the authorities existed. As the Fifth Circuit 
Court of Appeals stated in Flores, “While the presence of [vari- 
ous] factors . . . doubtless renders a given confession more reli- 
able than it would otherwise be, we are not persuaded that it 
substantially eliminates any reasonable possibility that the third 
party inculpatory portions of a confession to law enforcement 
personnel are unreliable.” 985 F.2d at 782. See United States v. 
Sarmiento-Perez, 633 F.2d 1092 (Sth Cir. 1981). See, generally, 
People v. Quick, 308 Ill. App. 3d 474, 720 N.E.2d 1137, 242 Ill. 
Dec. 182 (1999) (listing factors similar to those offered by State 
as not sufficient to overcome presumption of unreliability). The 
court in Flores further stated: 

The Supreme Court has never allowed the admission 
against a defendant of a codefendant’s hearsay inculpatory 
statements to law enforcement authorities, although it has 
suggested that theoretically such hearsay could be admit- 
ted in appropriate circumstances. . . . But that suggestion 
should not drive us to allow a codefendant’s confession to 
law enforcement authorities to be admitted against the 
defendant merely because the district court is able to fairly 
recite a litany of factors and conclude that the particular 
confession has “sufficient indicia of reliability.” 

985 F.2d at 782. 
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[26] In order to satisfy principles of confrontation, there must 
be enough indication of reliability and trustworthiness that cross- 
examination would be of marginal utility. Idaho v. Wright, 497 
U.S. 805, 110 S. Ct. 3139, 111 L. Ed. 2d 638 (1990). See Hughes, 
supra. “ ‘The [particularized guarantees of] “trustworthiness” test 
credits the axiom that a rigid application of the [Confrontation] 
Clause’s standard for admissibility might in the exceptional case 
exclude a statement of an unavailable witness that is incontestably 
probative, competent, and reliable, yet nonetheless outside of any 
firmly rooted exception.’” U.S. v. Castelan, 219 F.3d 690, 695 
(7th Cir. 2000), quoting Lilly v. Virginia, 527 U.S. 116, 119 S. Ct. 
1887, 144 L. Ed. 2d 117 (1999). This, however, is not the excep- 
tional case where the statements are incontestably probative, com- 
petent, and reliable. In this case, the government was involved in 
the production of the statements, the statements were not sub- 
jected to adversarial testing, and the statements were made under 
circumstances in which Barnett had a motive to exaggerate or fab- 
ricate Sheets’ role. In this case, the presumption of unreliability 
has not been rebutted. See, e.g., Vincent v. Seabold, 226 F.3d 681 
(6th Cir. 2000); U.S. v. Flores, 985 F.2d 770 (Sth Cir. 1993); 
United States v. Sarmiento-Perez, supra; U.S. v. Valenzuela, 53 F. 
Supp. 2d 992 (N.D. Ill. 1999); U.S. v. Egan, 53 M.J.570 (A. Crim. 
App. 2000); State v. Hughes, 244 Neb. 810, 510 N.W.2d 33 
(1993); People v. Quick, supra; People v. Farrell, 10 P.3d 672 
(Colo. App. 2000). Although Sheets also raised the fact that 
Barnett recanted his confession on several occasions, we do not 
find it necessary to determine whether recantation is a circum- 
stance “‘exist[ing] at the time the statement was made” and thus a 
factor to be considered when addressing whether statements have 
particularized guarantees of trustworthiness. See Idaho v. Wright, 
supra. : 

The circumstances surrounding the making of the statements 
in this case suggest three possibilities: (1) It is possible that the 
murder was committed as described; (2) it is possible that 
Barnett reversed the roles between Sheets and himself; and (3) 
it is possible that Sheets had no involvement in the murder what- 
soever. Given the circumstances surrounding the making of the 
statements and Barnett’s subsequent death, we cannot say that 
cross-examination would be of marginal utility. 
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The Confrontation Clause is not a mere technicality. It is a 
right of citizens which provides a protection that “responds to 
‘“something deep in human nature that regards face-to-face 
confrontation between accused and accuser as ‘essential to a fair 
trial in a criminal prosecution.’ ”’” Flores, 985 F.2d at 781. Any 
motive Barnett would have had to lie when incriminating Sheets 
could be truly explored only by cross-examination. Sheets was 
denied that right. We conclude that Barnett’s statements lack 
inherent particularized guarantees of trustworthiness. 
Accordingly, we determine that the district court erred in admit- 
ting Barnett’s taped confession in its entirety into evidence. 


HARMLESS ERROR 

[27-29] The admission into evidence of statements in viola- 
tion of the Confrontation Clause is subject to a harmless error 
analysis. See Hughes, supra. An erroneous admission of evi- 
dence is considered prejudicial to a criminal defendant unless 
the State demonstrates that the error was harmless beyond a rea- 
sonable doubt. Jd. An error is harmless when the improper 
admission did not materially influence the jury to reach a verdict 
adverse to the substantial rights of the defendant. Jd. In this 
case, Barnett’s taped statements were the primary evidence 
against Sheets. Accordingly, the admission into evidence of 
those statements was not harmless beyond a reasonable doubt. 

(30] Having found error, we now determine whether the evi- 
dence presented by the State was sufficient to sustain the con- 
viction before the cause is remanded for a new trial. In Lockhart 
v. Nelson, 488 U.S. 33, 109 S. Ct. 285, 102 L. Ed. 2d 265 (1988), 
the Court held that the Double Jeopardy Clause does not forbid 
retrial so long as the sum of the evidence offered by the State 
and admitted by the trial court, whether erroneously or not, 
would have been sufficient to sustain a guilty verdict. See State 
v. Anderson, 258 Neb. 627, 605 N.W.2d 124 (2000). Thus, 
although we have concluded that Barnett’s confession was erro- 
neously admitted, we include such evidence in our analysis of 
sufficiency of the evidence. See Lockhart, supra. We conclude 
that Barnett’s confession was sufficient to sustain Sheets’ con- 
victions. Because the erroneously admitted confession was not 
harmless, we reverse, and remand for a new trial. 
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CONCLUSION 

We determine that to the extent § 27-804(2)(c) encompasses 
inherently unreliable statements, it is not a firmly rooted hearsay 
exception for purposes of Confrontation Clause analysis. We 
further determine that the State did not meet its burden to prove 
that statements in Barnett’s taped confession had the particular- 
ized guarantees of trustworthiness necessary to overcome 
Sheets’ right to confrontation. Finally, we conclude that the 
admission into evidence of the statements was not harmless. 
Accordingly, we reverse, and remand for a new trial. Because 
we reverse on the basis that Sheets’ confrontation rights were 
violated, we do not reach his other assignments of error. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

WRIGHT, J., concurring. 

I join in the majority opinion, but I write separately because 
I would also consider the fact that Barnett recanted his 
statement. 

We must evaluate whether Barnett’s statement contains par- 
ticularized guarantees of trustworthiness such that adversarial 
testing would be expected to add little if anything to its relia- 
bility. See Idaho v. Wright, 497 U.S. 805, 110 S. Ct. 3139, 111 
L. Ed. 2d 638 (1990). In Wright, the Court declined to endorse 
a mechanical test determining particularized guarantees of 
trustworthiness but did state that evidence corroborating the 
truth of a hearsay statement cannot be used to support a finding 
that the statement bears the requisite particularized guarantees 
of trustworthiness. Thus, the proponent of the statement’s reli- 
ability is not permitted to bootstrap the statement’s admissibil- 
ity by use of corroborating evidence. “[T]he presence of cor- 
roborating evidence more appropriately indicates that any error 
in admitting the statement might be harmless . .. .” Wright, 497 
USS. at 823. 

While it is clear that corroborating evidence cannot be used 
to enhance the reliability of a statement, it is not clear whether 
such a rule prevents consideration of a recantation of the state- 
ment by the declarant. In my opinion, courts can and should 
consider whether the declarant has recanted a statement. The 
right to cross-examine is abrogated only when adversarial test- 
ing would be expected to add little if anything to its reliability. 
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What would be of greater significance than the fact that the 
declarant had recanted the statement? The Confrontation Clause 
should be abrogated only when the evidence is so sufficiently 
reliable and trustworthy that it obviates the need to explore the 
state of mind of the declarant. White v. Illinois, 502 U.S. 346, 
112 S. Ct. 736, 116 L. Ed. 2d 848 (1992); State v. Hughes, 244 . 
Neb. 810, 510 N.W.2d 33 (1993). 

Barnett recanted the statement at least four times. He told his 
mother that he was not present when Bush was murdered, that 
he would tell the truth at Sheets’ preliminary hearing, that he 
and Sheets were not involved in the murder, and that he could 
not “send anybody else down for some drunken, stupid thing” he 
had started and could not get out of. Barnett was referring to an 
episode where he was drinking with Jason LaNoue and talked 
about the killing. 

Barnett’s girl friend spoke with Barnett while he was in jail. 
She testified that Barnett said he and Sheets had not killed Bush. 
When she asked Barnett why he had not told the police that it 
was all a lie, he stated that he had tried to tell the police “it was 
just a bunch of drunken bull, and they wouldn’t believe him.” He 
told her that when he got to trial, “he was going to tell the truth 
that they didn’t do it.” 

A cellmate of Barnett’s in the Washington County jail testi- 
fied that Barnett told him that neither Barnett nor Sheets had any 
involvement in the murder of Bush. The cellmate stated that 
Barnett had made up the story to impress some people at a party. 

Sheets’ wife testified that she had received a telephone call 
from Barnett while he was in the Washington County jail and 
that Barnett told her he had just been “bullshitting” and nothing 
he had said was true. 

In my opinion, Barnett’s recantation is of enormous signifi- 
cance in our evaluation of the statement’s trustworthiness. The 
fact that Barnett made prior inconsistent statements and subse- 
quently recanted his confession goes to the very heart of Sheets’ 
right to cross-examine his accuser. 

This issue was addressed in Ryan v. State, 899 P.2d 1371 
(Alaska App. 1995). There, the victim of a sexual assault com- 
mitted suicide a few hours before she was scheduled to testify 
before a grand jury. The state secured indictments against the 
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two defendants, John Ryan and Jerome Trigg, through testimony 
of a police officer who had interviewed the victim. 

During the first interview by police, the victim denied that 
she had been socializing with the two men who had assaulted 
her. She claimed that the men had stolen her vehicle and driven 
away and that her uncle had driven her to a cabin and left. She 
then entered the cabin, and the men, who appeared to be drunk, 
ordered her to take off her clothes and assaulted her. 

The next day, in a second statement, the victim altered her 
previous account of how she had arrived at the cabin and how 
the assault had occurred. She admitted socializing with Ryan 
and Trigg and driving to the cabin, where the three of them con- 
tinued to drink. At some point, things got out of hand, and she 
was assaulted by both men. 

Before trial, Ryan and Trigg challenged the admissibility of 
the victim’s statements, but the trial court found that the state- 
ments to police were admissible under Alaska Evid. R. 
804(b)(5), one of Alaska’s two residual hearsay exceptions. The 
court concluded that the residual hearsay exceptions were not 
firmly rooted exceptions and, therefore, examined the state- 
ments for particularized guarantees of trustworthiness. 

The appellate court reversed, stating that its task was to deter- 
mine whether the statements were so inherently trustworthy, so 
free from possible doubt, that cross-examination of the victim 
would yield negligible benefit to Ryan and Trigg as they stood 
trial for sexual assault. The state claimed that Idaho v. Wright, 
497 U.S. 805, 110 S. Ct. 3139, 111 L. Ed. 2d 638 (1990), pro- 
hibited consideration of the fact that the victim had made incon- 
sistent statements in evaluating the trustworthiness of the 
hearsay statement. The court concluded: 

The State’s argument, while perhaps ingenious, is 
inconsistent with both the law and common sense. In judg- 
ing the reliability of an absent person’s assertion, reason- 
able people would want to know, and would take into 
account, the fact that the same person had made an incon- 
sistent assertion on another occasion. The case law recog- 
nizes and employs this rule of common sense. 

Ryan, 899 P.2d at 1377 n.3. 
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I conclude that Barnett’s recantation is a circumstance that 
should be considered. 

MILLER-LERMAN, J., concurring. 

INTRODUCTION 

I concur in the result reached by the majority; however, I do 
so based on different reasoning. With respect to the majority’s 
conclusion that the Barnett custodial statement of September 28, 
1996, should be excluded because it does not fall within a firmly 
rooted hearsay exception, I agree. With respect to the majority’s 
analysis that the statement should be excluded as inadmissible 
hearsay because it lacks particularized guarantees of trustwor- 
thiness under the second prong of the test as articulated in Ohio 
v. Roberts, 448 U.S. 56, 100 S. Ct. 2531, 65 L. Ed. 2d 597 
(1980), I conclude that the Confrontation Clause, rather than the 
general rule against the admission of hearsay, requires the exclu- 
sion of the custodial statement as a constitutional, rather than an 
evidential, matter. 

Under the Sixth Amendment to the U.S. Constitution, a 
defendant in a criminal prosecution has the right “to be con- 
fronted with the witnesses against him.” See, also, Neb. Const. 
art. I, § 11. The U.S. Supreme Court has directed that for 
“hearsay evidence [to be] admitted under the Confrontation 
Clause [it must] be so trustworthy that cross-examination of the 
declarant would be of marginal utility,” Idaho v. Wright, 497 
U.S. 805, 823, 110 S. Ct. 3139, 111 L. Ed. 2d 638 (1990), and 
has further stated that the prohibitions of the Confrontation 
Clause do not “equate .. . with the general rule prohibiting the 
admission of hearsay statements,” 497 U.S. at 814. In this case, 
I conclude that the cross-examination of Barnett would be of 
greater than marginal utility and that adversarial testing would 
add to an assessment of the custodial statement’s reliability, and, 
therefore, the admission of the Barnett statement, which is 
hearsay, violated the Confrontation Clause. Such admission was 
not harmless in this case, particularly in light of the fact that 
Barnett’s statement tied the defendant to the crimes. I, therefore, 
concur in the result reached by the majority that the admission 
of the custodial statement was reversible error and that the cause 
should be remanded for a new trial. 
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ANALYSIS 


Development of Roberts in Wright and Lilly. 

As stated by the majority, the U.S. Supreme Court initially 
developed a two-part test for the admissibility of statements of 
unavailable witnesses in Roberts, supra. The Court held that 
when a hearsay declarant is not present for cross-examination at 
trial and it is determined that the declarant is unavailable, the 
Confrontation Clause allows admission of the declarant’s state- 
ment only if the statement is shown to bear adequate “ ‘indicia 
of reliability.’ Roberts, 448 U.S. at 66. Such reliability must be 
demonstrated by showing that (1) the statement falls within a 
“firmly rooted hearsay exception” or (2) if the statement does 
not fall within a firmly rooted hearsay exception, it contains 
“particularized guarantees of trustworthiness.” /d. 

The two parts of the Roberts test were intended to be func- 
tional equivalents. The Court has stated: 

In Roberts, we recognized that even if certain hearsay 
evidence does not fall within “a firmly rooted hearsay 
exception” and is thus presumptively unreliable and inad- 
missible for Confrontation Clause purposes, it may 
nonetheless meet Confrontation Clause reliability stan- 
dards if it is supported by a “showing of particularized 
guarantees of trustworthiness.” . . . However, we also 
emphasized that “([rjeflecting its underlying purpose to 
augment accuracy in the factfinding process by ensuring 
the defendant an effective means to test adverse evidence, 
the Clause countenances only hearsay marked with such 
trustworthiness that ‘there is no material departure from 
the reason of the general rule.’” 

(Citations omitted.) Lee v. Illinois, 476 U.S. 530, 543, 106 S. Ct. 
2056, 90 L. Ed. 2d 514 (1986) (quoting Roberts, supra). 
Evidence possessing “particularized guarantees of trustworthi- 
ness” must therefore be at least as reliable as evidence admitted 
under a firmly rooted hearsay exception. Ohio v. Roberts, 448 
U.S. 56, 66, 100 S. Ct. 2531, 65 L. Ed. 2d 597 (1980). See, also, 
Idaho v. Wright, 497 U.S. 805, 110 S. Ct. 3139, 111 L. Ed. 2d 
638 (1990). 

Under the Roberts test, the reliability of evidence which falls 
within a firmly rooted hearsay exception “can be inferred with- 
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out more.” Roberts, 448 U.S. at 66. Statements within a firmly 
rooted hearsay exception are therefore admissible without an 
additional explicit Confrontation Clause analysis. 

The U.S. Supreme Court developed the Roberts test in 
Wright, supra. The Court in Wright stated that “[b]ecause evi- 
dence possessing ‘particularized guarantees of trustworthiness’ 
must be at least as reliable as evidence admitted under a firmly 
rooted hearsay exception,” evidence admitted under the second 
part of the Roberts test must be “so trustworthy that adversarial 
testing would add little to its reliability.” 497 U.S. at 821. The 
Court in Wright further stated that “hearsay evidence admitted 
under the Confrontation Clause [must] be so trustworthy that 
cross-examination of the declarant would be of marginal utility.” 
497 US. at 823. See, also, Wright, 497 U.S. at 820 (“declarant’s 
truthfulness is so clear from the surrounding circumstances that 
the test of cross-examination would be of marginal utility”). 

The Court in Wright noted that the Confrontation Clause 
“bars admission of some evidence that would otherwise be 
admissible under an exception to the hearsay rule.” 497 U.S. at 
814. However, the Court also recognized that “statements admit- 
ted under a ‘firmly rooted’ hearsay exception are so trustworthy 
that adversarial testing would add little to their reliability.” 
Wright, 497 U.S. at 821. Following the development of the 
Roberts test in Wright, it is clear that if a statement can be cate- 
gorized as falling within a firmly rooted hearsay exception, it is 
admissible under the Confrontation Clause without further 
examination; if, however, a statement is not within a firmly 
rooted hearsay exception but does contain “particularized guar- 
antees of trustworthiness,” such statement is nevertheless sub- 
ject to further Confrontation Clause analysis as to whether the 
Statement is so trustworthy that adversarial testing would add 
little to its reliability, and cross-examination would be of 
marginal utility. 

In Lilly v. Virginia, 527 U.S. 116, 119 S. Ct. 1887, 144 L. Ed. 
2d 117 (1999), a case which involved a custodial statement, the 
U.S. Supreme Court’s plurality opinion states that the Court is 
adhering to the general framework for Confrontation Clause 
analysis of hearsay statements set forth in Roberts. However, the 
Lilly plurality opinion recites the second part of the Roberts test 
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as requiring that to be admissible, the statement must contain 
“‘particularized guarantees of trustworthiness’ such that adver- 
sarial testing would be expected to add little, if anything, to the 
statements’ reliability.’ (Emphasis supplied.) Lilly, 527 U.S. at 
125. Although the text of Lilly refers to Roberts as the source of 
the foregoing statement, Roberts says only that the statement 
must have “particularized guarantees of trustworthiness.” 448 
U.S. at 66. The remainder of the test as recited in Lilly is a para- 
phrase of the Wright development of the Roberts test. 


Roberts Test as Developed by Wright 
and Lilly as Applied to Custodial Statement. 

Synthesizing the cases recited above, I respectfully suggest 
that the test and method in practice for analyzing the admissi- 
bility of a custodial hearsay statement which inculpates a crim- 
inal defendant are not entirely clear. I believe that the two-part 
Roberts test has been developed by Wright and Lilly. Following 
Roberts, Wright, and Lilly, if a custodial statement falls within a 
firmly rooted hearsay exception, the statement continues to be 
admissible without further Confrontation Clause analysis. If, 
however, the custodial statement does not fall within a firmly 
rooted hearsay exception, I view the second part of the test, as a 
practical matter, as now requiring two inquiries: first, an evi- 
dential hearsay inquiry as to whether the custodial statement 
contains particularized guarantees of trustworthiness and, sec- 
ond, a constitutional inquiry driven by the Confrontation Clause 
as to whether the custodial statement is so trustworthy that 
adversarial testing would add little to its reliability, and cross- 
examination would be of marginal utility. 

I believe that these two inquiries are separate and distinct. I 
do not believe that the second inquiry pertaining to adversarial 
testing and the utility of cross-examination is merely a descrip- 
tor of the conclusion reached as a result of the first inquiry per- 
taining to the examination for particularized guarantees of trust- 
worthiness. I believe a constitutional inquiry is qualitatively 
different from other inquiries. Thus, I also do not view the con- 
stitutional inquiry as just another item of reliability to be evalu- 
ated equally along with other garden-variety indicia of reliabil- 
ity in reaching a conclusion as to whether a statement bears 
particularized guarantees of trustworthiness. 
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Following Idaho v. Wright, 497 U.S. 805, 110 S. Ct. 3139, 
111 L. Ed. 2d 638 (1990), and Lilly, supra, and notwithstanding 
the fact that the Court has not tied the inquiries together with the 
word “and,” I respectfully view the two inquiries of the second 
prong of the developed Roberts test as being conjunctive, and if 
a custodial statement fails either inquiry, its admission is barred. 
In particular, I would conclude that if, on an objective basis, 
adversarial testing would add to an assessment of the custodial 
statement’s reliability and cross-examination would be of 
greater than marginal utility, the custodial statement’s admission 
is barred as a constitutional matter under the Confrontation 
Clause, regardless of the outcome of the first inquiry under the 
second prong of the developed Roberts test. 


Application of Developed Roberts Test to Instant Case. 

In the instant case, I agree with the majority’s conclusion that 
the statement does not fall within a firmly rooted hearsay excep- 
tion. Therefore, I am required to analyze the custodial statement 
under the second prong of the Roberts test as developed by 
Wright, supra, and Lilly v. Virginia, 527 U.S. 116, 119 S. Ct. 
1887, 144 L. Ed. 2d 117 (1999). Because, as discussed below, I 
conclude that adversarial testing would add to an assessment of 
the custodial statement’s reliability and that cross-examination 
would be of greater than marginal utility, I also conclude that the 
Confrontation Clause bars admission of the custodial statement, 
and I need not address the first inquiry under the second prong 
of the developed Roberts test by evaluating at length purported 
guarantees of trustworthiness. 

The evidence in the instant case is such that there are numer- 
ous matters for which adversarial testing would be useful for 
assessing the custodial statement’s reliability, and cross- 
examination would be of more than marginal utility in the jury’s 
assessment of Barnett’s credibility. Among the matters which 
objectively ought to be the subject of cross-examination for 
Confrontation Clause purposes are (1) the nature of Barnett’s 
plea bargain and consequent exposure at sentencing; (2) 
Barnett’s motives to curry favor with the authorities and to exag- 
gerate the defendant’s involvement in the crimes while mini- 
mizing his own role; (3) the nature of the relationship between 
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Barnett and the defendant due to their separate sexual relation- 
ships with Barnett’s girl friend and Barnett’s possible motive to 
seek revenge against the defendant; (4) the nature, motive, and 
substance of the two statements Barnett gave to the authorities 
prior to giving the September 28, 1996, statement, which prior 
statements differed considerably from the statement at issue in 
this case; and (5) the nature, motive, and substance of several 
statements Barnett made to various persons recanting his 
involvement in the crimes after making the statement of 
September 28. 

Each of the above matters would have made cross-examina- 
tion of Barnett of more than marginal utility, and adversarial 
testing by cross-examination on these matters would have added 
significantly to the jury’s assessment of Barnett’s credibility and 
the reliability of Barnett’s custodial statement in which the 
defendant is inculpated. The defendant’s right of confrontation 
was particularly implicated in the instant case by the fact that 
Barnett’s custodial statement tied the defendant to the crimes, 
and it was, therefore, particularly vital that the defendant have 
the opportunity to subject such evidence to adversarial testing. 
Admission of the Barnett statement violated the defendant’s 
right to confrontation, and therefore, the admission of the 
Barnett custodial statement was reversible error, without regard 
to an assessment of the factors proffered by the State in its sup- 
plemental brief filed on July 27, 1999, as evincing guarantees of 
trustworthiness, and the cause should be remanded for a new 
trial. 


Relationship Between Hearsay and Confrontation Clause. 

In reaching the foregoing conclusion, I am aware that jurists 
and scholars have expressed their unease with the jurisprudence 
surrounding the relationship between the rule against hearsay 
and the Confrontation Clause as it relates to the admissibility of, 
out-of-court statements by unavailable declarants that inculpate 
the defendant. See, e.g., Lilly, supra (Breyer, J., concurring); 
White v. Illinois, 502 U.S. 346, 112 S. Ct. 736, 116 L. Ed. 2d 848 
(1992) (Thomas, J., concurring in part, and concurring in judg- 
ment; Scalia, J., joins); Akhil Reed Amar, Confrontation Clause 
First Principles: A Reply to Professor Friedman, 86 Geo. L.J. 
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1045 (1998); Margaret A. Berger, The Deconstitutionalization 
of the Confrontation Clause: A Proposal for a Prosecutorial 
Restraint Model, 76 Minn. L. Rev. 557 (1992); Joshua C. 
Dickinson, The Confrontation Clause and the Hearsay Rule: 
The Current State of a Failed Marriage in Need of a Quick 
Divorce, 33 Creighton L. Rev. 763 (2000); Richard D. 
Friedman, Confrontation: The Search for Basic Principles, 86 
Geo. L.J. 1011 (1998); Benjamin E. Rosenberg, The Future of 
Codefendant Confessions, 30 Seton Hall L. Rev. 516 (2000); 
The Supreme Court, 1998 Term—Leading Cases: I. 
Constitutional Law, B. Criminal Law and Procedure, 1. 
Confrontation Clause—“Firmly Rooted” Hearsay Exceptions, 
113 Harv. L. Rev. 233 (1999). Much of the commentary is ded- 
icated to the Roberts doctrine and its subsequent development 
by the Court. 

As outlined above, initially under Roberts, it appeared that 
hearsay which fell under a firmly rooted exception and hearsay 
which was found to bear particularized guarantees of trustwor- 
thiness were functional equivalents for purposes of admissibil- 
ity. However, case law subsequent to Roberts subjected the non- 
firmly rooted hearsay to explicit Confrontation Clause scrutiny 
by asking whether cross-examination of the declarant of a cus- 
todial statement would be of marginal utility and whether adver- 
sarial testing would add little, while the firmly rooted hearsay 
exception remained admissible and free of explicit 
Confrontation Clause analysis. Observers have commented on 
this discordance between once equally admissible statements by 
which, currently, statements admitted under a firmly rooted 
hearsay exception are not subject to explicit Confrontation 
Clause review, whereas custodial statements sought to be admit- 
ted as bearing particularized guarantees of trustworthiness are 
nevertheless subject to explicit Confrontation Clause scrutiny. 

I am aware of the judicial and scholarly discussion regarding 
the purposes of the Confrontation Clause in general and, in par- 
ticular, whether the purpose of the Confrontation Clause is to 
ensure trustworthiness, confrontation, or both. For purposes of 
this concurrence, I note that Barnett was unavailable. I conclude 
that the Barnett statement was offered as “witness” testimony 
against the defendant for Confrontation Clause purposes, White 
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v. Illinois, 502 U.S. 346, 112 S. Ct. 736, 116 L. Ed. 2d 848 
(1992) (Thomas, J., concurring in part, and concurring in judg- 
ment; Scalia, J., joins), and I understand that the trustworthiness 
of the statement is the focus of the admissibility analysis of the 
majority. I further note that the Barnett statement at issue was a 
custodial statement and that a different analysis might apply to 
noncustodial statements. 

As noted above, if a statement fits within a firmly rooted 
exception to the hearsay rule, its “[rJeliability can be inferred,” 
Ohio v. Roberts, 448 U.S. 56, 66, 100 S. Ct. 2531, 65 L. Ed. 2d 
597 (1980), and it is admitted without further constitutional 
analysis under the Confrontation Clause. Jd. The Court has held 
that firmly rooted exceptions include the following: excited 
utterances and statements made for purposes of medical diagno- 
sis and treatment, White v. Illinois, 502 U.S. 346, 112 S. Ct. 736, 
116 L. Ed. 2d 848 (1992); coconspirators’ statements, Bourjaily 
v. United States, 483 U.S. 171, 107 S. Ct. 2775, 97 L. Ed. 2d 144 
(1987); and dying declarations, Mattox v. United States, 156 
US. 237, 15 S. Ct. 337, 39 L. Ed. 2d 409 (1895) (as described 
in Lilly v. Virginia, 527 U.S. 116, 12S Ct. 1887, 144 L. Ed. 2d 
117 (1999)). 

As suggested by the concurrence filed by Justice Breyer in 
Lilly, a criminal defendant would in some cases find cross- 
examination of the declarant of a firmly rooted hearsay statement 
which inculpates the defendant of greater than marginal utility, 
but because of the per se admissibility of the firmly rooted state- 
ment, the defendant is not absolutely entitled under the devel- 
oped Roberts test to confront such a witness against him or her. 
See, also, The Supreme Court, 1998 Term—Leading Cases: I. 
Constitutional Law, B. Criminal Law and Procedure, 1. 
Confrontation Clause—“Firmly Rooted” Hearsay Exceptions, 
113 Harv. L. Rev. 233 (1999). But see, Richard D. Friedman, 
Confrontation: The Search for Basic Principles, 86 Geo. L.J. 
1011, 1019 (1998), in which the author states that Lee v. Illinois, 
476 U.S. 530, 106 S. Ct. 2056, 90 L. Ed. 2d 514 (1986), 

is particularly interesting because it reflects unwillingness 
on the part of the majority to accept the full implications of 
the per se aspects of the Roberts reliability requirement, as 
well as implicit recognition that, even if a statement by an 
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unavailable declarant fits within a firmly rooted hearsay 

exception, its admission may violate the confrontation 

right. 
Thus, for example, where a coconspirator inculpates the defend- 
ant in an out-of-court statement, without regard to whether the 
statement was elicited with the aid of undercover law enforce- 
ment, the criminal defendant has no absolute right to cross- 
examine the declarant of such firmly rooted hearsay, notwith- 
standing that by an objective standard, adversarial testing would 
add to the fact finder’s assessment of the statement’s trustwor- 
thiness and that cross-examination of the declarant would be of 
greater than marginal utility. See Bourjaily, supra. 

As further noted above, if a custodial statement does not fit 
within a firmly rooted exception to the hearsay rule but it does 
bear particularized guarantees of trustworthiness, it is neverthe- 
less subject to the additional constitutional inquiry of whether 
cross-examination of the declarant would be of greater than 
marginal utility and whether adversarial testing would add to its 
reliability. Thus, such statements sought to be admitted as bear- 
ing particularized guarantees of trustworthiness are required to 
undergo a constitutional as well as evidential analysis. The con- 
frontation inquiry regarding adversarial testing and whether 
cross-examination would be of greater than marginal utility, 
being of a constitutional dimension, is outcome determinative. 
Such inquiry is qualitatively unlike the evidential inquiry 
regarding the particularized guarantees of trustworthiness which 
considers discrete factual matters surrounding the making of the 
custodial statement, such as whether the declarant was intoxi- 
cated, whether the declarant was asked leading questions, 
whether the declarant had counsel, et cetera, which, in the 
aggregate, lead to a conclusion regarding trustworthiness. 

Given the controlling nature of the constitutional 
Confrontation Clause inquiry under the second prong of the 
developed Roberts test as applied to a custodial statement, in my 
view, if cross-examination would be of greater than marginal 
utility in assessing the credibility of the declarant and adversar- 
ial testing regarding the statement would be of benefit, the 
Confrontation Clause requires exclusion of the custodial state- 
ment, regardless of the assessment of the other factors sur- 


364 260 NEBRASKA REPORTS 


rounding the making of the custodial statement. To the extent 
that the purpose of the Confrontation Clause is to determine 
“trustworthiness,” the Confrontation Clause inquiry is neither 
just another trustworthiness inquiry nor a descriptor of the result 
of the trustworthiness inquiry; if the answer to the Confrontation 
Clause inquiry is that adversarial testing would be of benefit to 
assess the reliability of the custodial statement and cross- 
examination would be of greater than marginal utility, the state- 
ment must be excluded. 

Whether statements which fit a firmly rooted exception to the 
hearsay rule should be subject to explicit Confrontation Clause 
analysis or, conversely, whether statements which do not fit a 
firmly rooted exception to the hearsay rule but do bear particu- 
larized guarantees of trustworthiness should be freed of explicit 
Confrontation Clause analysis is the subject of scholarly treat- 
ment; the resolution of these questions, however, is not within 
the scope or authority of this concurrence. Rather, because the 
current jurisprudence requires a Confrontation Clause analysis 
of the Barnett custodial statement which was proffered by the 
State as bearing particularized guarantees of trustworthiness and 
because I conclude that cross-examination of Barnett would be 
of greater than marginal utility in evaluating Barnett’s credibil- 
ity and that adversarial testing would add to the fact finder’s 
assessment of the reliability of the statement, I conclude, as a 
constitutional matter, that admission of the Barnett statement 
violated the defendant’s right to confrontation under the Sixth 
Amendment. See, also, Neb. Const. art. I, § 11. 


CONCLUSION 

I conclude that the Roberts test, as it applies to custodial 
statements for determining the admissibility of statements of 
unavailable witnesses, has been developed by Idaho v. Wright, 
497 U.S. 805, 110 S. Ct. 3139, 111 L. Ed. 2d 638 (1990), and 
Lilly v. Virginia, 527 U.S. 116, 119 S. Ct. 1887, 144 L. Ed. 2d 
117 (1999). If a custodial statement does not fall within the first 
prong of such test as being a firmly rooted hearsay exception, 
the statement must be examined under the second prong for par- 
ticularized guarantees of trustworthiness. With respect to the 
second prong, I believe, as a practical matter, there are two con- 
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junctive inquiries: first, an evidential hearsay inquiry as to 
whether the custodial statement contains particularized guaran- 
tees of trustworthiness and, second, a constitutional inquiry 
driven by the Confrontation Clause as to whether the custodial 
statement is so trustworthy that adversarial testing would add 
little to its reliability and cross-examination would be of 
marginal utility. 

In the present case, particularly in light of the fact that 
Barnett’s custodial statement of September 28, 1996, ties the 
defendant to the crimes, I conclude, without regard to an evalu- 
ation of the purported features of its trustworthiness, that adver- 
sarial testing would add to the assessment of its reliability and 
that cross-examination would be of greater than marginal utility. 
Among the matters which objectively ought to be the subject of 
cross-examination for Confrontation Clause purposes are (1) the 
nature of Barnett’s plea bargain and consequent exposure at sen- 
tencing; (2) Barnett’s motives to curry favor with the authorities 
and to exaggerate the defendant’s involvement in the crimes 
while minimizing his own role; (3) the nature of the relationship 
between Barnett and the defendant due to their separate sexual 
relationships with Barnett’s girl friend and Barnett’s possible 
motive to seek revenge against the defendant; (4) the nature, 
motive, and substance of the two statements Barnett gave to the 
authorities prior to giving the September 28 statement, which 
prior statements differed considerably from the statement at 
issue in this case; and (5) the nature, motive, and substance of 
several statements Barnett made to various persons recanting his 
involvement in the crimes after making the statement of 
September 28. 

In sum, because I conclude that the defendant’s constitutional 
confrontation right was violated, I agree with the majority’s con- 
clusion that the admission of the Barnett statement was 
reversible error and that the cause should be remanded for a new 
trial. 

- McCormack, J., joins in this concurrence. 
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1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does 
not involve a factual dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion independent of the lower 
court's decision. 

2. Statutes: Appeal and Error. Neb. Rev. Stat. § 25-1937 (Reissue 1995) provides the 
procedure for appeal when a statute confers a right to appeal but fails to prescribe the 
procedure. 

3. Moot Question. A case becomes moot when the issues initially presented in litigation 
cease to exist or the litigants lack a legally cognizable interest in the outcome of 
litigation. 

4. Mboot Question: Words and Phrases. A moot case is one which seeks to determine 
a question which does not rest upon existing facts or rights, in which the issues pre- 
sented are no longer alive. 

5. Appeal and Error. An appellate court may consider agreed circumstances presented 
to it in brief or argument. 

6. Courts: Appeal and Error. An appellate court will not consider an issue on appeal 
that was not passed upon by the trial court. 


Appeal from the District Court for Burt County: Darvip D. 
Quist, Judge. Reversed and remanded for further proceedings. 


Jeffrey H. Bush for appellants. 
Michael J. Tasset, of Johnson and Mock, for appellees. 


HENpRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


Henpry, C.J. 
INTRODUCTION 
Robert E. Prucha (Prucha) and Cathy L. Prucha filed an 
appeal from a decision rendered by “fence viewers,” who are 
individuals appointed by the county to settle disputes over 
fences. The fence viewers ordered the installation of a new fence 
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along the boundary line between the Pruchas’ property and 
adjoining land owned by Lloyd H. Kahlandt (Kahlandt) and 
Mary E. Kahlandt. The district court for Burt County deter- 
mined that the Pruchas had failed to proceed by petition in error, 
and thus the court lacked jurisdiction over the matter. The 
Pruchas now appeal. We granted the Pruchas’ petition to bypass. 
See Neb. Rev. Stat. § 24-1106(2) (Reissue 1995). 


BACKGROUND 

The Pruchas and the Kahlandts own adjoining land in Burt 
County, Nebraska. The Kahlandts’ land lies west of the Pruchas’ 
land, and the boundary between the two properties extends one- 
half mile. The Kahlandts raise cattle on their land. The Pruchas 
built a house on part of their land and also use their land for 
recreational purposes. The Pruchas do not raise any livestock. 

In June 1996, Kahlandt approached Prucha regarding the con- 
dition of an old barbed wire fence along the western boundary 
between the Pruchas’ land and the Kahlandts’ land. Kahlandt 
believed the fence was in a state of disrepair. A dispute arose 
between the parties over what to do about the condition of the 
fence. Thereafter, Kahlandt requested that fence viewers be 
assigned to resolve the controversy regarding the fence. 

Fence viewers are individuals who are assigned to resolve 
fence disputes between adjoining landowners. The county clerk 
appoints a panel of at least six individuals to serve as fence 
viewers. Neb. Rev. Stat. § 34-106 (Reissue 1998). All members 
of the panel must be owners of agricultural land, and at least 
three members of each panel must be owners of livestock. /d. 
When a fence dispute arises, the landowner may make a written 
request that the county clerk assign three fence viewers from the 
panel to resolve the dispute. Neb. Rev. Stat. § 34-107 (Reissue 
1998). Fence viewers assigned to settle a dispute may not be 
related by blood or marriage to the contending parties, or have a 
financial interest in the outcome of the dispute. Jd. 

Pursuant to § 34-107, three fence viewers were appointed to 
view the fence between the Pruchas’ land and the Kahlandts’ 
land and settle the controversy. On June 20, 1998, the fence 
viewers viewed the fence and took statements from both parties. 
Prucha told the fence viewers that he did not want a new fence 
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installed and did not want any of the trees on his property 
removed due to the installation of a new fence. The fence view- 
ers then entered a decision determining that a “lawful barbed 
wire fence” be installed along the boundary line between the 
two properties. Each party was to pay 50 percent of the $6,870 
cost of the fence. The Kahlandts were to be responsible for 
maintenance on the south half of the fence and the Pruchas for 
the north half of the fence. Construction of the fence was to 
commence 2 weeks following the filing of the fence viewers’ 
decision with the Burt County clerk. The fence viewers’ deci- 
sion was filed with the county clerk on July 28. 

On July 29, 1998, the Pruchas filed an appeal of the fence 
viewers’ decision with the Burt County District Court, alleging 
that the division fence statutes are unconstitutional as applied in 
this case and that the fence viewers’ decision was arbitrary and 
unreasonable. The Pruchas also filed a motion for temporary 
injunction, requesting that the court enjoin the Kahlandts from 
acting upon the fence viewers’ decision. The Pruchas claimed 
that installation of the fence as ordered by the fence viewers 
would require the bulldozing of trees along the Pruchas’ prop- 
erty line. The court overruled the Pruchas’ motion for temporary 
injunction on September 1, 1998. 

A trial was scheduled for April 14, 1999. Prior to trial, how- 
ever, the Kahlandts made a motion to dismiss for lack of juris- 
diction, asserting that the Pruchas were required to proceed by 
petition in error, rather than by appeal. The court, with the 
agreement of the parties, reserved ruling on the jurisdictional 
issue and proceeded to hear evidence offered by the parties. The 
Pruchas offered exhibit 28 into evidence, a videotape depicting 
fences that the Kahlandts have on other properties. The 
Kahlandts objected to this exhibit as irrelevant, and the objec- 
tion was sustained. 

On May 24, 1999, the court issued an order dismissing the 
Pruchas’ appeal. The court determined that the Pruchas were 
required to proceed under the petition in error statutes and that 
they had failed to follow the procedural requirements of those 
statutes. Because the Pruchas did not follow the petition in error 
statutes, the court determined that it lacked jurisdiction. As a 
result, the court granted the Kahlandts’ motion to dismiss with- 
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out ruling on the constitutionality of the division fence statutes 
or the Pruchas’ claim that the fence viewers’ decision was arbi- 
trary and unreasonable. The Pruchas appeal. 


ASSIGNMENTS OF ERROR 

The Pruchas claim, rephrased and summarized, that the dis- 
trict court erred in (1) dismissing the case for lack of jurisdic- 
tion, (2) failing to grant the Pruchas’ motion for temporary 
injunction, (3) failing to address the claim that the fence view- 
ers’ decision was arbitrary and unreasonable, (4) failing to 
address the constitutional challenges to the division fence 
statutes, and (5) failing to admit exhibit 28 into evidence. 


STANDARD OF REVIEW 
[1] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent of the lower court’s decision. Custom Fabricators v. 
Lenarduzzi, 259 Neb. 453, 610 N.W.2d 391 (2000). 


ANALYSIS 


JURISDICTION 

The Pruchas claim the trial court erred in determining that the 
court lacked jurisdiction over the matter because the Pruchas did 
not follow the procedures of the petition in error statutes, Neb. 
Rev. Stat. §§ 25-1901 to 25-1908 (Reissue 1995 & Cum. Supp. 
1998). Section 25-1901 provides, “A judgment rendered or final 
order made by any tribunal, board, or officer exercising judicial 
functions and inferior in jurisdiction to the district court may be 
reversed, vacated, or modified by the district court... .” 

The trial court found that the decision of the fence viewers 
was a decision of a “tribunal, board, or officer exercising judi- 
cial functions and inferior in jurisdiction to the district court,” 
requiring the Pruchas to follow the procedural requirements of 
§§ 25-1903 and 25-1905. Section 25-1903 provides in part: 

The proceedings to obtain such reversal, vacation or 
modification shall be by petition entitled petition in error, 
filed in a court having power to make such reversal, vaca- 
tion or modification, setting forth the errors complained of, 
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and thereupon a summons shall issue and be served, or 
publication made, as in the commencement of an action. 
Section 25-1905 provides in part: 

The plaintiff in error shall file with his or her petition a 
transcript of the proceedings or a praecipe directing the tri- 
bunal, board, or officer to prepare the transcript of the pro- 
ceedings. The transcript shall contain the final judgment or 
order sought to be reversed, vacated, or modified. 

The trial court determined that it did not have jurisdiction over 
the matter because the Pruchas failed to follow the requirements 
set forth in §§ 25-1903 and 25-1905. 

[2] The Pruchas claim that they were not required to proceed 
by petition in error because Neb. Rev. Stat. § 34-108 (Reissue 
1998) provides a right of appeal from a decision of fence view- 
ers. This section provides in part, “Any person affected by an 
order of the fence viewers may appeal to the district court within 
ten days after the date such order is filed.” The Pruchas claim 
that because § 34-108 provides for a right of appeal but simply 
fails to provide a procedure for prosecuting such appeal, they 
are able to maintain their appeal to the district court and are not 
required to proceed by petition in error. Neb. Rev. Stat. 
§ 25-1937 (Reissue 1995) provides in relevant part: 

When the Legislature enacts a law providing for an 
appeal without providing the procedure therefor, the pro- 
cedure for appeal to the district court shall be the same as 
for appeals from the county court to the district court in 
civil actions. Trial in the district court shall be de novo 
upon the issues made up by the pleadings in the district 
court. 

This section provides the procedure for appeal when a statute 
confers a right to appeal but fails to prescribe the procedure. 
School Dist. of Wilbur v. Pracheil, 180 Neb. 121, 141 N.W.2d 
768 (1966). . 

Section 34-108 clearly provides for a right of appeal from the 
fence viewers’ decision, but does not provide a procedure there- 
for. Thus, under § 25-1937, the procedure for appeal to the dis- 
trict court in this case is the same as for appeals from the county 
court to the district court in civil actions, with trial in the district 
court de novo upon the issues framed by the pleadings. 
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Furthermore, while a petition in error must be filed within 30 
days after the rendition of final judgment, see Abdullah v. 
Nebraska Dept. of Corr. Servs., 245 Neb. 545, 513 N.W.2d 877 
(1994), an appeal from the decision of fence viewers must be 
filed within 10 days from the date that the decision is filed with 
the county clerk pursuant to § 34-108. The 10-day time limit 
provided in § 34-108 is inconsistent with requiring the Pruchas 
to proceed by petition in error. 

For these reasons, we determine that the trial court erred in 
concluding that the Pruchas were required to proceed by petition 
in error and in dismissing the Pruchas’ claim for lack of 
jurisdiction. 


TEMPORARY INJUNCTION 

[3,4] The Pruchas next assert that the trial court erred in fail- 
ing to grant the Pruchas’ motion for temporary injunction. 
However, we need not reach this issue as it is moot. A case 
becomes moot when the issues initially presented in litigation 
cease to exist or the litigants lack a legally cognizable interest in 
the outcome of litigation. Hron v. Donlan, 259 Neb. 259, 609 
N.W.2d 379 (2000). A moot case is one which seeks to deter- 
mine a question which does not rest upon existing facts or 
rights, in which the issues presented are no longer alive. Id. 

[5] At oral argument, both parties agreed that the trees which 
were the subject of the motion for temporary injunction have 
already been removed. Although this fact is not contained in the 
record, an appellate court may consider agreed circumstances 
presented to it in brief or argument. See Putnam v. Fortenberry, 
256 Neb. 266, 589 N.W.2d 838 (1999). Since both parties have 
agreed that the trees have been removed, the issue of the tempo- 
rary injunction is moot. 


REMAINING ASSIGNMENTS OF ERROR 

[6] An appellate court will not consider an issue on appeal 
that was not passed upon by the trial court. Torres v. Aulick 
Leasing, 258 Neb. 859, 606 N.W.2d 98 (2000). Because neither 
the constitutionality of the division fence statutes nor the 
Pruchas’ claim that the fence viewers’ decision was arbitrary 
and unreasonable were determined by the trial court, we do not 
consider these issues on appeal. 
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Finally, we decline to consider the Pruchas’ remaining assign- 
ment of error as it is unnecessary to the disposition of the 
appeal. See Gestring v. Mary Lanning Memorial Hosp., 259 
Neb. 905, 613 N.W.2d 440 (2000). 


CONCLUSION 
For the foregoing reasons, we reverse the trial court’s deci- 
sion dismissing the Pruchas’ case for lack of jurisdiction and 
remand this cause to the trial court for further proceedings con- 
sistent with this opinion. 
REVERSED AND REMANDED 
FOR FURTHER PROCEEDINGS. 


SCOTTSDALE INSURANCE COMPANY, APPELLEE, V. 
CITY OF LINCOLN, APPELLANT AND CROSS-APPELLEE, 
AND ALLIED MUTUAL INSURANCE COMPANY, 
INTERVENOR-APPELLEE AND CROSS-APPELLANT. 
617 N.W.2d 806 


Filed September 15, 2000. No. S-99-771. 


1. Jurisdiction: Appeal and Error. The question of jurisdiction is a question of law, 
upon which an appellate court reaches a conclusion independent of the trial court. 

2. __: __.. Before reaching the legal issues presented for review, it is the duty of an 
appellate court to determine whether it has jurisdiction over the matter before it. 

3. Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire 
jurisdiction of an appeal, there must be a final order entered by the court from which 
the appeal is taken; conversely, an appellate court is without jurisdiction to entertain 
appeals from nonfinal orders. 

4. Jurisdiction: Appeal and Error. When an appellate court is without jurisdiction to 
act, the appeal must be dismissed. 

5. Actions: Parties: Final Orders. Pursuant to Neb. Rev. Stat. § 25-705 (Cum. Supp. 
1998), an order that adjudicates the rights and liabilities of fewer than all the parties 
will constitute a final, appealable order only if the trial court expressly directs the 
entry of a final judgment as to the party or parties adjudicated and expressly deter- 
mines that there is no just reason for delay. 


Appeal from the District Court for Lancaster County: 
DONALD E. ENDACOTT, Judge. Appeal dismissed. 


Dana W. Roper, Lincoln City Attorney, for appellant. 
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CONNOLLY, J. 

In this appeal, we take the opportunity to remind the practicing 
bar of the effect of Neb. Rev. Stat. § 25-705(6) (Cum. Supp. 
1998), which became effective July 15, 1998. City of Lincoln (the 
City) appeals from an order of the district court sustaining the 
motion for summary judgment brought by one of the appellees, 
Scottsdale Insurance Company (Scottsdale). In the same order, _ 
the district court denied a motion for summary judgment brought 
by a second appellee and cross-appellant, intervenor Allied 
Mutual Insurance Company (Allied). We dismiss the appeal for 
lack of jurisdiction pursuant to § 25-705. The rights of all the par- 
ties were not adjudicated, the district court did not expressly 
determine that there was no just reason for delay, and the district 
court did not expressly direct an entry of judgment. 


BACKGROUND 
In 1993, Windy D. Thomas was injured when the car in which 
she was riding was struck by a car that was being pursued by a 
Lincoln police officer. Thomas received a judgment against the 
City for damages she sustained as a result of the accident. The 
City then demanded that Scottsdale indemnify it for the judg- 
ment, pursuant to an insurance policy between the City and 
Scottsdale. Scottsdale filed an action seeking a declaratory judg- 
ment that no coverage was afforded under the policy. The City 
also held an insurance policy issued by Allied and demanded 
that Allied indemnify it for the judgment. Allied intervened in 
the action and sought a declaratory judgment that the policy 
issued by Scottsdale did extend coverage and that the policy 

issued by Allied did not extend coverage. 
Both Scottsdale and Allied brought motions for summary 
judgment. The district court sustained Scottsdale’s motion, but 
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denied Allied’s motion. In its order, the district court did not 
make an express finding that there was no just reason for delay, 
and it did not expressly order the entry of a judgment. The City 
appeals, and Allied cross-appeals. 


ASSIGNMENT OF ERROR 
The City assigns on appeal, and Allied assigns on cross- 
appeal, that the district court erred in sustaining Scottsdale’s 
motion for summary judgment. 


STANDARD OF REVIEW 
[1] The question of jurisdiction is a question of law, upon 
which an appellate court reaches a conclusion independent of 
the trial court. Cao v. Nguyen, 258 Neb. 1027, 607 N.W.2d 528 
(2000). 


ANALYSIS 

The City and Allied contend that the district court erred in 
sustaining Scottsdale’s motion for summary judgment. The 
order of the district court, however, also denied Allied’s motion 
for summary judgment. 

[2-4] Before reaching the legal issues presented for review, it 
is the duty of an appellate court to determine whether it has 
jurisdiction over the matter before it. Billingsley v. BFM Liquor 
Mgmt., 259 Neb. 992, 613 N.W.2d 478 (2000); Airport Auth. of 
Village of Greeley v. Dugan, 259 Neb. 860, 612 N.W.2d 913 
(2000). For an appellate court to acquire jurisdiction of an 
appeal, there must be a final order entered by the court from 
which the appeal is taken; conversely, an appellate court is with- 
out jurisdiction to entertain appeals from nonfinal orders. Chief 
Indus. v. Great Northern Ins. Co., 259 Neb. 771, 612 N.W.2d 
225 (2000). When an appellate court is without jurisdiction to 
act, the appeal must be dismissed. See id. Section 25-705(6), 
effective July 15, 1998, provides: 

When more than one claim for relief is presented in an 
action, whether as a claim, counterclaim, cross-claim, or 
third-party claim, or when multiple parties are involved, 
the court may direct the entry of a final judgment as to one 
or more but fewer than all of the claims or parties only 
upon an express determination that there is no just reason 
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for delay and upon an express direction for the entry of 
judgment. In the absence of such determination and direc- 
tion, any order or other form of decision, however desig- 
nated, which adjudicates fewer than all the claims or the 
rights and liabilities of fewer than all the parties shall not 
terminate the action as to any of the claims or parties, and 
the order or other form of decision is subject to revision at 
any time before the entry of judgment adjudicating all the 
claims and the rights and liabilities of all the parties. 

[5] In this case, the district court sustained Scottsdale’s 
motion for summary judgment, but denied Allied’s motion. 
Thus, the order of the district court did not adjudicate the rights 
and liabilities of all the parties to the action. Pursuant to 
§ 25-705, an order that adjudicates the rights and liabilities of 
fewer than all the parties will constitute a final, appealable order 
only if the trial court expressly directs the entry of a final judg- 
ment as to the party or parties adjudicated and expressly deter- 
mines that there is no just reason for delay. See Chief Indus. v. 
Great Northern Ins. Co., supra (stating this rule in relation to 
cases involving multiple claims). The district court in this case 
made no express determinations in its order. Thus, the order 
from which the City appeals is not a final, appealable order. The 
City’s appeal and Allied’s cross-appeal are dismissed. 

APPEAL DISMISSED. 


Betty DyKEs, APPELLANT AND CROSS-APPELLEE, 
v. Scotts BLUFF COUNTY AGRICULTURAL SOCIETY, INC., 
APPELLEE AND CROSS-APPELLANT. 
617 N.W. 2d 817 


Filed September 22, 2000. No. S-99-515. 


1. Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 

2. Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitu- 
tional is a question of law; accordingly, the Nebraska Supreme Court is obligated to 
reach a conclusion independent of the decision reached by the court below. 
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Constitutional Law: Statutes: Presumptions: Proof. Statutes are afforded a pre- 
sumption of constitutionality, and the unconstitutionality of a statute must be clearly 
established before it will be declared void. 

Constitutional Law: Statutes. Even when a law is constitutionally suspect, a court 
will attempt to interpret that law in a manner such that it is consistent with the 
constitution. 

Constitutional Law: Statutes: Proof. The burden of establishing the unconstitution- 
ality of a statute is on the one attacking the statute’s validity. 

Constitutional Law: Statutes: Due Process. When a legislative enactment is chal- 
lenged on vagueness grounds, the issue is whether the two requirements of procedu- 
ral due process are met: (1) adequate notice to citizens and (2) adequate standards to 
prevent nize enforcement. 

__:___:__. Due process requires that an enactment supply (1) a person of ordinary 
intelligence a reasonable opportunity to know what is prohibited and (2) explicit stan- 
dards for those who apply it. 

Words and Phrases. Under the ejusdem generis canon of construction, when a general 
word or phrase follows a list of specific persons or things, the general word or phrase 
will be interpreted to include only persons or things of the same type as those listed. 
___. Under the ejusdem generis rule, specific words or terms modify and restrict the 
interpretation of general words or terms where both are used in sequence. 
Constitutional Law: Recreation Liability Act. Neb. Rev. Stat. § 37-729(3) (Reissue 
1998) is not unconstitutionally vague. 

Recreation Liability Act. Because Neb. Rev. Stat. §§ 37-729 to 37-736 (Reissue 
1998) are in derogation of common law, they are to be strictly construed. 

Statutes. When strictly construing a statute that is in derogation of common law, the 
common law will be abrogated no further than expressly declared or than is required 
from the clear import of the language employed by the statute. 

Recreation Liability Act: Livestock. The viewing of livestock exhibits at a county 
fair is not a recreational purpose under Neb. Rev. Stat. § 37-729(3) (Reissue 1998). 
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proceedings. 
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CONNOLLY, J. 

In this appeal, we are asked to address whether Neb. Rev. 
Stat. § 37-729(3) (Reissue 1998), defining recreational purposes 
under the Recreation Liability Act (the Act), is unconstitution- 
ally vague and whether the viewing of livestock exhibits at a 
county fair is a recreational purpose under § 37-729(3). The 
appellant, Betty Dykes, filed a petition alleging that she was 
injured when she was struck by a pig that was part of a livestock 
exhibit at the Scotts Bluff County Fair. The fair was held on land 
owned by the appellee, Scotts Bluff County Agricultural 
Society, Inc. (the Society). The Society filed an amended answer 
alleging that it was immune from liability under Neb. Rev. Stat. 
§§ 37-1001 to 37-1008 (Reissue 1993), now codified at Neb. 
Rev. Stat. §§ 37-729 to 37-736 (Reissue 1998), and then filed a 
motion for summary judgment. The district court determined 
that language in § 37-729(3) defining recreational purposes was 
unconstitutionally vague, but that the offending language was 
severable from the rest of § 37-729(3). The district court then 
concluded that the Act applied and that thus the Society was 
immunized from liability. We reverse, and remand for further 
proceedings. 


; BACKGROUND 
- The accident at issue occurred in a livestock facility located 
on the Scotts Bluff County fairgrounds on August 18, 1995. 
Dykes alleges that she was injured when she was struck from 
behind by a pig that was part of one of the fair exhibits. There is 
no admission charged to attend the Scotts Bluff County Fair. 
Without charge, attendees are permitted access to the fair- 
grounds, exhibits, food vendors, carnival, antique and new farm 
machinery displays, and other displays that the Society presi- 
dent stated are of “educational, general, recreational, and special 
interest.” The Society sponsors some special events for which an 
admission fee is charged. These events are held in a separate 
area of the fairgrounds. The parties do not dispute that Dykes 
was not charged admission to view the livestock exhibits where 
she alleges she was injured. 

During the fair, attendees are able to view livestock and other 
animals that are raised, exhibited, and shown by 4-H members. 
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The Society provides the facilities and pens for these exhibits. 
Other than the provision of the facilities, the Society does not 
participate in showing or exhibiting the livestock. Rather, the 
University of Nebraska Cooperative Extension Division over- 
sees a network of 4-H members who conduct, manage, and 
supervise the exhibition. The Society does not charge the exten- 
sion division a fee for the use of the fairgrounds. 

The district court sustained the Society’s motion for summary 
judgment. In sustaining the motion, the district court concluded 
that the language in § 37-729(3) defining recreational purposes 
was unconstitutionally vague, but was severable. The district 
court then determined that Dykes’ act of viewing livestock 
exhibits at the fair constituted a recreational purpose under the 
Act. Thus, the district court concluded that the Act applied and 
sustained the Society’s motion for summary judgment. Dykes 
appeals. 


ASSIGNMENTS OF ERROR 
Dykes assigns that the district court erred in determining that 
(1) the phrase ‘tor otherwise using land for the purposes of the 
user” could be severed from § 37-729(3) and (2) visiting 
exhibits at a county fair is a recreational purpose under the Act. 


STANDARD OF REVIEW 

[1] Summary judgment is proper when the pleadings, deposi- 
tions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts and 
that the moving party is entitled to judgment as a matter of law. 
Rodriguez v. Nielsen, 259 Neb. 264, 609 N.W.2d 368 (2000). 

[2] Whether a statute is constitutional is a question of law; 
accordingly, the Nebraska Supreme Court is obligated to reach 
a conclusion independent of the decision reached by the court 
below. State ex rel. Stenberg v. Moore, 258 Neb. 738, 605 
N.W.2d 440 (2000); State ex rel. Stenberg v. Moore, 258 Neb. 
199, 602 N.W.2d 465 (1999). 


ANALYSIS 
Dykes contends that § 37-729(3) is unconstitutionally vague 
and that the district court erred in determining that the phrase 
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“or otherwise using land for purposes of the user” is severable 
from § 37-729(3). Dykes further contends that the district court 
erred in determining that viewing livestock exhibits at a county 
fair is a recreational purpose under § 37-729(3). The Society 
contends that the canon of construction, ejusdem generis, 
requires us to interpret the statutory language in a manner con- 
sistent with the constitution and allows us to conclude that view- 
ing livestock at a fair is a recreational purpose under 
§ 37-729(3). 

We note that §§ 37-1001 to 37-1008 were amended in 1998. 
See 1998 Neb. Laws, L.B. 922. That amendment does not affect 
our disposition of this appeal, and we cite to the current statute 
for the sake of simplicity and convenience, and to correspond 
with the district court’s order. See, Pfizer v. Lancaster Cty. Bd. of 
Equal., ante p. 265, 616 N.W.2d 326 (2000); A & D Tech. Supply 
Co. v. Nebraska Dept. of Revenue, 259 Neb. 24, 607 N.W.2d 857 
(2000); Teters v. Scottsbluff Public Schools, 256 Neb. 645, 592 
N.W.2d 155 (1999). 

Pursuant to § 37-731, “an owner of land owes no duty of care 
to keep the premises safe for entry or use by others for recre- 
ational purposes or to give any warning of a dangerous condition, 
use, structure, or activity on such premises to persons entering 
for such purposes.” Exceptions are provided for willful or mali- 
cious failure to guard or warn against a dangerous condition, use, 
structure, or activity, and for injury suffered when the landowner 
charges the person or persons who enter on the land. § 37-734. 
The purpose of the Act “is to encourage owners of land to make 
available to the public land and water areas for recreational pur- 
poses by limiting their liability toward persons entering thereon 
and toward persons who may be injured or otherwise damaged 
by the acts or omissions of persons entering thereon.” § 37-730. 

Recreational purposes is defined in § 37-729(3), which states: 

Recreational purposes includes, but is not limited to, any 
one or any combination of the following: Hunting, fishing, 
swimming, boating, camping, picnicking, hiking, pleasure 
driving, nature study, waterskiing, winter sports, and visit- 
ing, viewing, or enjoying historical, archaeological, scenic, 
or scientific sites, or otherwise using land for purposes of 
the user[.] 
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It is the language “or otherwise using land for purposes of the 
user” that the district court found unconstitutionally vague. In 
reaching this conclusion, the district court reasoned that the lan- 
guage could mean anything at all, including nonrecreational 
purposes. 

[3-5] Statutes are afforded a presumption of constitutionality, 
and the unconstitutionality of a statute must be clearly estab- 
lished before it will be declared void. Daily v. Board of Ed. of 
Morrill Cty., 256 Neb. 73, 588 N.W.2d 813 (1999). Even when 
a law is constitutionally suspect, a court will attempt to interpret 
that law in a manner such that it is consistent with the constitu- 
tion. /d. The burden of establishing the unconstitutionality of a 
statute is on the one attacking the statute’s validity. Jd. See, also, 
Teters v. Scottsbluff Public Schools, supra. 

[6,7] When a legislative enactment is challenged on vague- 
ness grounds, the issue is whether the two requirements of pro- 
cedural due process are met: (1) adequate notice to citizens and 
(2) adequate standards to prevent arbitrary enforcement. Daily v. 
Board of Ed. of Morrill Cty., supra. In other words, due process 
requires that an enactment supply (1) a person of ordinary intel- 
ligence a reasonable opportunity to know what is prohibited and 
(2) explicit standards for those who apply it. /d. 

[8,9] Under the “ejusdem generis” canon of construction, 
“when a general word or phrase follows a list of specific persons 
or things, the general word or phrase will be interpreted to 
include only persons or things of the same type as those listed.” 
Black’s Law Dictionary 535 (7th ed. 1999). Thus, under the 
ejusdem generis rule, specific words or terms modify and 
restrict the interpretation of general words or terms where both 
are used in sequence. Kuntzelman v. Avco Financial Services of 
Nebraska, Inc., 206 Neb. 130, 291 N.W.2d 705 (1980). 

{10] When the principle of ejusdem generis is applied to this 
case, interpretation of the phrase “or otherwise using land for 
purposes of the user” is restricted by the specific words that pre- 
cede it. Thus, the phrase refers to other uses of land of the same 
type as those specifically listed—‘“[h]unting, fishing, swim- 
ming, boating, camping, picnicking, hiking, pleasure driving, 
nature study, waterskiing, winter sports, and visiting, viewing, 
or enjoying historical, archaeological, scenic, or scientific sites.” 
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Thus, § 37-729(3) can be interpreted in a manner consistent with 
the constitution, and as interpreted, is not unconstitutionally 
vague. Accordingly, we conclude that the district court erred in 
its determination that § 37-729(3) was unconstitutionally vague. 

The next question is whether Dykes’ conduct of viewing live- 
stock exhibits at a county fair constituted a “recreational pur- 
pose” under § 37-729(3). We have not previously addressed 
whether the viewing of livestock exhibits at a county fair falls 
under the term “recreational purpose” in § 37-729(3). In 
addressing this issue, we again construe the statute such that the 
specific terms in § 37-729 restrict the general term of “recre- 
ational purpose.” See, Kuntzelman vy. Avco Financial Service of 
Nebraska, Inc., supra; Matthews v. Elk Pioneer Days, 64 Wash. 
App. 433, 824 P.2d 541 (1992). Dykes contends that the view- 
ing of livestock at a county fair is not like the specific purposes 
enumerated in § 37-729(3). The Society argues that the viewing 
of livestock at a county fair is like the purpose in § 37-729(3) of 
“visiting, viewing, or enjoying historical, archaeological, 
scenic, or scientific sites.” 

In cases involving a use of land not specifically enumerated 
in § 37-729(3), we have interpreted the definition of recreational 
purposes to be broad enough to include “the normal activities 
afforded by public parks.” Watson v. City of Omaha, 209 Neb. 
835, 842, 312 N.W.2d 256, 259 (1981) (use of playground 
slide). We have also held that it includes the riding of a three- 
wheeled vehicle for fun and enjoyment. Holden v. Schwer, 242 
Neb. 389, 495 N.W.2d 269 (1993). However, we have held that 
the Act does not apply to independent indoor recreational facil- 
ities, including swimming pools. Cassio v. Creighton 
University, 233 Neb. 160, 446 N.W.2d 704 (1989). 

In Hall v. Turtle Lake Lions Club, 146 Wis. 2d 486, 431 
N.W.2d 696 (Wis. App. 1988), the Wisconsin Court of Appeals 
applied a list of activities similar to that of § 37-729(3) and 
interpreted the Wisconsin recreation liability statute to include 
fair attendance as a “recreational activity” under its recreational 
land use statute. The court, however, relied upon the statutory 
statement of legislative intent that “‘where substantially similar 
circumstances or activities [to those enumerated in the statute] 
exist, this legislation should be liberally construed in favor of 
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property owners to protect them from liability.’” (Emphasis 
omitted.) Hall v. Turtle Lake Lions Club, 146 Wis. 2d at 488, 
431 N.W.2d at 697, quoting § 1 of Wis. Act 418. 

In contrast, in Matthews v. Elk Pioneer Days, supra, the 
Washington Court of Appeals determined that attendance at an 
annual festival consisting of entertainment, competitions, and 
demonstrations was not an “outdoor recreational activity” under 
its recreational use statute. The statute at issue in Matthews con- 
tained enumerated activities similar to those in § 37-729(3), 
including “‘ “nature study” ’, ‘ “sight-seeing” ’, as well as ‘ “any 
other . . . educational activity.”’” 64 Wash. App. at 437, 824 
P.2d at 542-43. The court distinguished Hall on the basis that the 
Washington statute contained no directive that the statute be 
interpreted liberally. Rather, the court noted that the statute was 
in derogation of common law and, thus, would be strictly con- 
strued. See, also, Smith v. Arizona Bd. of Regents, 195 Ariz. 214, 
986 P.2d 247 (Ariz. App. 1999) (distinguishing Hall, supra, 
strictly construing recreational use statute, and holding that per- 
son using trampoline apparatus at college fair was not recre- 
ational or educational user under statute). 

[11,12] As in Matthews v. Elk Pioneer Days, supra, we have 
stated that because §§ 37-729 to 37-736 are in derogation of 
common law, they are to be strictly construed. See Brown v. 
Wilson, 252 Neb. 782, 567 N.W.2d 124 (1997). Accordingly, the 
common law will be abrogated no further than expressly 
declared or than is required from the clear import of the lan- 
guage employed by the statute. Capital Nat. Bank v. American 
Exchange Nat. Bank, 51 Neb. 707, 71 N.W. 743 (1897). See, 
generally, Stoneman v. United Neb. Bank, 254 Neb. 477, 577 
N.W.2d 271 (1998). See, also, Conway v. Wilton, 238 Conn. 653, 
680 A.2d 242 (1996) (construing recreation liability statutes as 
limited to matters clearly brought within its scope); Drake v. 
Mitchell Community Schools, 649 N.E.2d 1027 (Ind. 1995); 
Robbins v. Great Northern Paper Co., 557 A.2d 614 (Me. 1989) 
(construing recreation liability statute to alter common law only 
where purpose is clear). 

In this case, the viewing of livestock at a county fair is not 
substantially similar to the enumerated activities in § 37-729(3). 
Generally speaking, the activities listed in § 37-729(3) are more 
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physical than not, generally require the outdoors, and are not 
“spectator sports.” See, Smith v. Arizona Bd. of Regents, supra; 
Matthews v. Elk Pioneer Days, 64 Wash. App. 433, 824 P.2d 541 
(1992); Villanova v. American Fed. of Musicians, Local 16, 123 
N.J. Super. 57, 301 A.2d 467 (1973). The listed recreational 
purposes tend to involve activities in which the individual using 
the land is actively involved. /d. 

Although § 37-729(3) lists nature study and the viewing of 
scientific sites as recreational purposes, these purposes are more 
clearly applicable to situations other than attendance at a fair. 
“Nature” is defined as “[a] wild condition, untouched by civi- 
lization” or “[t]he elements of the universe, such as mountains, 
plants, planets, and stars.” Black’s Law Dictionary 1050 (7th ed. 
1999). See, also, Webster’s Encyclopedic Unabridged 
Dictionary of the English Language 953 (1994) (providing sim- 
ilar definitions). “Scientific” is defined in part as ‘‘of or pertain- 
ing to science or the sciences.” Jd. at 1279. Absent a liberal con- 
struction, we cannot say that the act of viewing livestock 
exhibits at a fair falls within a recreational purpose similar to 
nature study nor can we determine that attendance at a fair is the 
equivalent of viewing a scientific site. 

[13] Because we strictly construe § 37-729(3), we conclude 
that the viewing of livestock exhibits at a county fair is not a 
recreational purpose under § 37-729(3). Accordingly, the 
Society is not afforded limited liability by the Act, and the dis- 
trict court erred in sustaining its motion for summary judgment. 
The order of the district court is reversed, and the cause is 
remanded for further proceedings. 

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS. 

Stephan, J., concurring in part, and in part dissenting. 

I agree with the majority that the phrase “or otherwise using 
land for purposes of the user” set forth in Neb. Rev. Stat. 
§ 37-729(3) (Reissue 1998) is not unconstitutionally vague 
because the doctrine of ejusdem generis limits its scope to the 
same kind or class of activities which are specifically enumer- 
ated by the statute as examples of “recreational purposes.” 
However, I disagree with the majority decision that Dykes was 
not using the fairground for a recreational purpose as defined in 
that statute. 
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The majority reasons that the specific examples of recre- 
ational land use set forth in § 37-729(3) “are more physical than 
not,” are not “ ‘spectator sports,’” and “tend to involve activities 
in which the individual using the land is actively involved.” 
However, the plain language of the statute includes both physi- 
cally active pursuits such as “hunting,” “swimming,” and “hik- 
ing,” as well as more passive endeavors such as “pleasure driv- 
ing,” “picnicking,” “nature study,” and “visiting, viewing, or 
enjoying historical, archaeological, scenic, or scientific sites.” 
According to her petition, Dykes was “visiting the farm animal 
exhibits” at the Scotts Bluff County Fair at the time of her 
injury. The record reflects that the animals were exhibited on the 
fairgrounds in an open-air structure consisting of animal pens 
covered by a roof and that Dykes was walking through the exhi- 
bition area when she was injured. Dykes was therefore perform- 
ing the same general type of physical activity as one who enters 
real property for the purpose of “nature study” or “visiting, 
viewing, or enjoying historical, archaeological, scenic, or scien- 
tific sites” located thereon. 

Thus, the question for me comes down to whether a livestock 
exhibit at a county fair is of the same kind or class as the “his- 
torical, archaeological, scenic, or scientific sites” enumerated in 
the statute. The majority states that “scientific” is defined as 
““of or pertaining to science or the sciences,’” but does not 
address the more pertinent question of what constitutes “sci- 
ence.” The dictionary defines that term as “a branch of knowl- 
edge or study dealing with a body of facts or truths systemati- 
cally arranged and showing the operation of general laws” and 
“systematic knowledge of the physical or material world.” 
Webster’s Encyclopedic Unabridged Dictionary of the English 
Language 1279 (1994). The farm animals viewed by Dykes 
were produced and exhibited by persons engaged in agriculture, 
which is defined as “the science or art of cultivating land in the 
raising of crops; tillage; husbandry; farming.” (Emphasis sup- 
plied.) Id. at 29. “Husbandry” is “the science of raising crops or 
food animals.” (Emphasis supplied.) Jd. at 694. The farm ani- 
mals exhibited at the fair were products of the application of 
agricultural sciences such as genetics, nutrition, and veterinary 
medicine. I therefore regard the purpose for which Dykes was 
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present on the fairgrounds as substantially similar to the activi- 
ties specifically enumerated in § 37-729(3). 

Strictly construing § 37-729(3) but applying the doctrine of 
ejusdem generis to its nonexclusive examples of recreational 
purposes, I conclude that Dykes was using the fairgrounds for a 
recreational purpose at the time of her injury and, therefore, that 
the immunity conferred by the Recreation Liability Act is appli- 
cable. Thus, while I concur with the holding of the majority that 
§ 37-729(3) is not unconstitutionally vague, I respectfully dis- 
sent from its holding that Dykes was not using the fairgrounds 
for a recreational purpose. I would affirm the judgment of the 
district court. 

MILLER-LERMAN, J., joins in this concurrence and dissent. 
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Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 
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McCormack, J. 

FACTUAL AND PROCEDURAL BACKGROUND 

In 1987, Gertrude Crosby and Robert F. Crosby (the Crosbys) 
entered into a written stock option agreement (Agreement) with 
John L. Baye and Opal A. Baye (the Bayes). The Agreement 
provided, inter alia, that Robert would have the option to pur- 
chase 380 shares of common stock of Airlite Plastics Co. 
(Airlite) and that Gertrude would have the option to purchase 
1,139 shares of Airlite stock. The price for the stock was set at 
$330 per share. As consideration, the Crosbys agreed to make an 
annual payment to the Bayes of $20,000. Contemporaneously, 
the Crosbys and the Bayes entered into an escrow agreement 
(Escrow Agreement), pursuant to which the Bayes’ stock certifi- 
cates were held in escrow with Robert as the escrow agent. 

The Agreement was, by its terms, binding on the heirs and 
personal representatives of the signatories. The Agreement fur- 
ther provided that the Bayes were to receive the dividends from 
the stock prior to the options’ being exercised. The Agreement 
also prohibited the Bayes from selling or otherwise transferring 
the shares, and the Bayes were prohibited from granting proxies 
to vote the shares except that they were required to grant prox- 
ies to the Crosbys upon request. The parties were required to 
keep the existence of the Agreement secret. 

Opal died in 1989 and John died in 1994; consequently, all of 
the Bayes’ shares became part of John’s estate. Lawrence M. 
Baye is the personal representative of John’s estate. During the 
Bayes’ lifetimes, the Crosbys made, and the Bayes accepted, all 
the payments required under the Agreement. In addition, 
Lawrence accepted the 1995 payment on behalf of John’s estate. 
In 1996, Robert assigned his rights under the Agreement to the 
Robert F. Crosby Trust. Robert died in 1996. Norwest Bank 
Nebraska, N.A. (Norwest), the trustee of the Robert F. Crosby 
Trust, transferred the rights to the Robert F. Crosby Qualified 
Manital Trust. 

The payments due under the Agreement for 1996 were ten- 
dered to Lawrence but were refused. Lawrence also demanded 
that since a new escrow agent had not been appointed since 
Robert’s death, the certificates held in escrow be returned to 
John’s estate. In case No. S-99-632, Gertrude and Norwest, as 
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trustee of the marital trust, brought a declaratory judgment 
action seeking to have the Agreement declared valid and 
enforceable. In response, Lawrence claimed that the Agreement 
was void and unenforceable. Lawrence also brought a counter- 
claim seeking damages for conversion of the stock certificates, 
which had not been returned to John’s estate. Lawrence also 
claimed that Gertrude and Norwest had not timely tendered a 
claim to the estate as required by Neb. Rev. Stat. § 30-2485 
(Reissue 1995). Finally, Lawrence brought a separate petition 
for dissolution of Airlite, alleging that appellees Airlite; Bradley 
J. Crosby and Norwest, copersonal representatives of Robert’s 
estate; and Gertrude breached fiduciary duties owed to the 
minority stockholders and engaged in a course of oppressive 
conduct. That action is appealed as case No. S-99-631. 

Upon cross-motions for summary judgment, the district court 
generally rejected all of Lawrence’s claims and entered sum- 
mary judgment for appellees on all claims. The district court pri- 
marily found that the Bayes and John’s estate accepted the ben- 
efit of the Agreement for several years. Thus, the district court 
determined that the Agreement was enforceable. The district 
court also determined that Lawrence failed to show that 
Gertrude and Norwest oppressed the minority shareholders or 
that Gertrude and Norwest converted the shares of stock. 


ASSIGNMENTS OF ERROR 

Lawrence generally claims that the district court erred in sus- 
taining appellees’ motions for summary judgment. Consolidated 
and restated, his specific assignments of error can be grouped as 
follows: 

Lawrence assigns that the district court erred in failing to find 
that the Agreement was invalid and unenforceable, because (1) 
the Agreement was a secret voting trust, (2) the Agreement 
expired upon John’s death, and (3) the Agreement was a 
restraint on alienability. 

Lawrence assigns that the district court erred in failing to find 
that the minority shareholders of Airlite had been oppressed, 
because (1) the controlling shareholders violated their fiduciary 
duty of candor, (2) Airlite failed to comply with Neb. Rev. Stat. 
§§ 21-20,112 to 21-20,115 (Reissue 1997), (3) the board of 
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directors of Airlite breached its duty of loyalty by failing to 
redeem the shares of stock held by John’s estate, and (4) Airlite 
failed to pay meaningful dividends to the Bayes and John’s 
estate and frustrated their reasonable expectations. 

Lawrence further assigns that the district court erred in fail- 
ing to find that this oppression (1) barred enforcement of the 
Agreement, (2) entitled Lawrence to damages in the amount of 
the dividends that should have been declared, and (3) entitled 
Lawrence to dissolution of Airlite. 

Finally, Lawrence assigns that the district court erred in fail- 
ing to find (1) that Gertrude and Norwest converted the Airlite 
stock by refusing to return it upon termination of the Escrow 
Agreement upon the death of Robert, the escrow agent, and (2) 
that Gertrude’s and Norwest’s claims to the stock were barred 
by their failure to comply with the claim provisions of the 
Nebraska Probate Code. 


STANDARD OF REVIEW 

[1,2] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts and 
that the moving party is entitled to judgment as a matter of law. 
Adkins v. Burlington Northern Santa Fe RR. Co., ante p. 156, 615 
N.W.2d 469 (2000); State Farm Mut. Auto. Ins. Co. v. Cheeper’s 
Rent-A-Car, 259 Neb. 1003, 614 N.W.2d 302 (2000). In review- 
ing a summary judgment, an appellate court views the evidence in 
a light most favorable to the party against whom the judgment is 
granted and gives such party the benefit of all reasonable infer- 
ences deducible from the evidence. Adkins v. Burlington Northern 
Santa Fe RR. Co., supra; Alegent Health Bergan Mercy Med. Ctr. 
v. Haworth, ante p. 63, 615 N.W.2d 460 (2000). 

[3] Standing is a jurisdictional component of a party’s case 
because only a party who has standing may invoke the jurisdic- 
tion of a court; determination of a jurisdictional issue which does 
not involve a factual dispute is a matter of law which requires an 
appellate court to reach an independent conclusion. Mutual 
Group U.S. v. Higgins, 259 Neb. 616, 611 N.W.2d 404 (2000); 
Ritchhart v. Daub, 256 Neb. 801, 594 N.W.2d 288 (1999). 
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[4] Statutory interpretation presents a question of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. Airport Auth. of Village of Greeley v. Dugan, 
259 Neb. 860, 612 N.W.2d 913 (2000); Hobza v. Seedorff 
Masonry, Inc., 259 Neb. 671, 611 N.W.2d 828 (2000). 

[5] The construction of a contract is a matter of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent, correct conclusion irrespective of the determi- 
nations made by the court below. Fraternal Order of Police v. 
County of Douglas, 259 Neb. 822, 612 N.W.2d 483 (2000); 
Ruble v. Reich, 259 Neb. 658, 611 N.W.2d 844 (2000). 


ANALYSIS 


VALIDITY OF AGREEMENT 

We turn first to Gertrude and Norwest’s contention that 
Lawrence is estopped from challenging the validity of the 
Agreement. Gertrude and Norwest argue, and the district court 
found, that since the Bayes, and Lawrence as personal represen- 
tative of John’s estate, accepted the benefit of the Agreement by 
accepting payment thereunder, Lawrence cannot subsequently 
claim that the Agreement is invalid. 

[6] Under Nebraska law, the doctrine of equitable estoppel is 
frequently applied to transactions in which it is found that it 
would be unconscionable to permit a person to maintain a posi- 
tion inconsistent with one in which he or she has acquiesced or of 
which he or she has accepted any benefit. See, Wenzel v. Wenzel, 
174 Neb. 61, 115 N.W.2d 788 (1962); Securities Acceptance 
Corp. v. Brown, 171 Neb. 406, 106 N.W.2d 456 (1960); Schroeder 
v. Ely, 161 Neb. 252, 73 N.W.2d 165 (1955); Jn re Estate of Lee, 
137 Neb. 567, 290 N.W. 437 (1940); Brisbin v. E. L. Oliver Lodge 
No. 335, 134 Neb. 517, 279 N.W. 277 (1938). 

[7] The acceptance of any benefit from a transaction or con- 
tract, with knowledge or notice of the facts and rights, will cre- 
ate an estoppel. See, Wenzel v. Wenzel, supra; Securities 
Acceptance Corp. v. Brown, supra; Schroeder v. Ely, supra; 
Brisbin v. E. L. Oliver Lodge No. 335, supra. See, also, Pearce 
v. ELIC Corp., 213 Neb. 193, 329 N.W.2d 74 (1982); McLeod v. 
Crawford, 176 Neb. 513, 126 N.W.2d 663 (1964); Wegner v. 
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West, 169 Neb. 546, 100 N.W.2d 542 (1960); Einot, Inc. v. Einot 
Sales Co., Inc., 154 Neb. 760, 49 N.W.2d 625 (1951) (general 
rule is that assertion of invalidity of contract is nullified by 
subsequent acceptance of benefits growing out of contract). 
Accord Bohrer v. Bohrer Realty Corp., 157 A.D.2d 458, 549 
N.Y.S.2d 25 (1990) (applying estoppel to close corporation 
stock purchase). 

[8] The record establishes beyond any reasonable dispute that 
the Bayes accepted the benefit of the Agreement, by accepting 
$20,000 annually from 1987 until 1994, and that Lawrence 
accepted another $20,000 payment on behalf of John’s estate in 
1995. We also note that even though Lawrence accepted payment 
on behalf of the estate, the beneficiaries of John’s estate would in 
any event be bound by the conduct of the Bayes, as an heir stands 
in privity with an ancestor, and an estoppel enforceable against 
the ancestor is likewise enforceable against the heir. See, Grand 
Lodge 1.0.0.F. v. Marvin, 220 Neb. 197, 369 N.W.2d 54 (1985); 
Focht v. Wakefield, 145 Neb. 568, 17 N.W.2d 627 (1945) (super- 
seded on other grounds by statute as stated in In re Estate of 
Kopecky, 6 Neb. App. 500, 574 N.W.2d 549 (1998)); Jorgensen 
v. Crandell, 134 Neb. 33, 277 N.W. 785 (1938).: 

Given the above-cited authority, we find that the district court 
correctly determined that the evidence establishes, as a matter of 
law, that Lawrence is estopped from asserting the invalidity of 
the Agreement. Therefore, Lawrence’s assignments of error 
relating to the validity of the Agreement are without merit. 


PETITION FOR DISSOLUTION 

(9,10] We turn next to Gertrude and Norwest’s argument that 
Lawrence lacks standing to pursue the dissolution of Airlite. As 
an aspect of jurisdiction and justiciability, standing requires that 
a litigant have such a personal stake in the outcome of a contro- 
versy as to warrant invocation of a court’s jurisdiction and jus- 
tify the exercise of the court’s remedial powers on the litigant’s 
behalf: Mutual Group U.S. v. Higgins, 259 Neb. 616, 611 
N.W.2d 404 (2000); Ritchhart v. Daub, 256 Neb. 801, 594 
N.W.2d 288 (1999). Because the requirement of standing is fun- 
damental to a court’s exercising jurisdiction, a litigant or court 
before which a case is pending can raise the question of stand- 
ing at any time during the proceeding. /d. 
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Although this court has not previously addressed a situation 
such as the instant case, courts in Illinois and New York have 
concluded that the purchase of stock pursuant to an option 
agreement deprives the vendor of standing to pursue a corporate 
dissolution action. See, Dolezal v. Plastic & Reconstructive 
Surg., 266 Ill. App. 3d 1070, 640 N.E.2d 1359, 204 IIl. Dec. 10 
(1994); Weiner v. Anesthesia Associates, 203 A.D.2d 455, 610 
N.Y.S.2d 608 (1994); Hesek v. 245 South Main Street, Inc., 170 
A.D.2d 956, 566 N.Y.S.2d 127 (1991); Martin Enterprises, Inc. 
v. Janover, 140 A.D.2d 587, 528 N.Y.S.2d 855 (1988). 

For instance, in Hesek v. 245 South Main Street, Inc., supra, 
the petitioner sought judicial dissolution of a corporation. The 
corporation gave timely notice of its intent to redeem the stock 
pursuant to a stock redemption agreement executed by the peti- 
tioner’s deceased husband. /d. The court determined: 

Under the circumstances, respondents were entitled to an 
order directing petitioner to transfer the stock owned by 
decedent to the corporation pursuant to the 1973 agree- 
ment. Because petitioner is no longer the lawful holder of 
a stock interest in the corporation, respondents’ cross 
motion for summary judgment dismissing her petition for 
judicial dissolution of the corporation . .. should have been 
granted. 
Id. at 957, 566 N.Y.S.2d at 127. 

Similarly, in Martin Enterprises, Inc. v. Janover, supra, the 
petition seeking dissolution was held properly dismissed. The 
court stated: 

Prior to commencement of the dissolution proceeding, the 
petitioner . . . was divested of her interest in the corpora- 
tion under an option agreement for repurchase of stock 
entered into between the founder of the closely held cor- 
poration and his three children . . . . Since the petitioner 
was not a shareholder entitled to vote, she was without 
standing to bring a proceeding to dissolve the corporation 


Id, at 587, 528 N.Y.S.2d at 856. 

The basis of Lawrence’s petition is Neb. Rev. Stat. 
§ 21-20,162 (Reissue 1997), which provides in relevant part that 
“[t]he court may dissolve a corporation . . . (2) [i]n a proceeding 
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by a shareholder if it is established that . . . (b) [t]he directors or 
those in control of the corporation have acted, are acting, or will 
act in a manner that is illegal, oppressive, or fraudulent.” This 
statute clearly requires that the court’s jurisdiction to dissolve 
the corporation is premised upon the petitioner’s being a share- 
holder of the corporation. 

In the instant case, the record establishes beyond dispute that 
Gertrude and Norwest exercised their options under the 
Agreement in August 1997 by notifying Lawrence through 
counsel that the options were being exercised and then tender- 
ing the purchase price established by the Agreement. Under the 
terms of the Escrow Agreement, once the Crosbys tendered the 
purchase price, which was done on August 6, 1997, the escrow 
agent was required to deliver the shares to the Crosbys. After the 
tender of the purchase price, John’s estate was no longer the 
owner of these shares. Since John’s estate did not own any 
shares, John’s estate and Lawrence did not have standing, after 
August 6, 1997, to pursue the dissolution of Airlite. 
Furthermore, the record establishes that either Gertrude or 
Norwest was in physical possession of the stock certificates at 
the time the options were exercised—a fact judicially admitted 
by Lawrence in his counterclaim for conversion. See Anderson 
v. Cumpston, 258 Neb. 891, 606 N.W.2d 817 (2000). As 
Lawrence had no standing to maintain the action, both the dis- 
trict court and this court are deprived of jurisdiction over the 
case. Consequently, the appeal in case No. S-99-631 must be 
dismissed. We therefore do not reach Lawrence’s assignments of 
error relating to the alleged oppression of Airlite’s minority 
shareholders and to the dissolution of Airlite. 


CONVERSION 

(11] Lawrence argues that Gertrude and Norwest converted 
the shares of Airlite stock by failing to give them to John’s estate 
upon the death of Robert. Tortious conversion is any distinct act 
of dominion wrongfully asserted over another’s property in 
denial of or inconsistent with that person’s rights. Zimmerman v. 
FirsTier Bank, 255 Neb. 410, 585 N.W.2d 445 (1998). The 
plaintiff must establish a right to immediate possession of the 
property at the time of the alleged conversion. Id. 
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The situation is complicated by the fact that Robert served as 
escrow agent when he was also a party to the transaction. See, 
e.g., Pike v. Triska, 165 Neb. 104, 119, 84 N.W.2d 311, 321 
(1957) (escrow agent to be “ ‘stranger or third person’’’); 28 
Am. Jur. 2d Escrow § 16 at 25 (1966) (escrow holder to have “no 
personal interest in the escrow deposit other than carrying out 
his [or her] obligations under the escrow agreement” and should 
be “impartial in his [or her] dealings with both the depositor and 
the beneficiary”). As the issue has not been addressed by the 
parties, we do not comment on what, if any, effect Robert’s con- 
flict of interest might have had on the validity of the escrow. 

[12] Nonetheless, both the Agreement and the Escrow 
Agreement explicitly provide that these contracts were to sur- 
vive the deaths of the parties and were to be binding on the par- 
ties’ heirs and beneficiaries. Given this clear language, we can- 
not conclude that where the Agreement and the Escrow 
Agreement were to survive Robert in his capacity as a party to 
the transaction, they can be defeated by Robert’s death in his 
capacity as escrow agent. An appellate court construes a con- 
tract to give effect to the parties’ intentions at the time the writ- 
ing was made. See, e.g., Callahan v. Washington Nat. Ins. Co., 
259 Neb. 145, 608 N.W.2d 592 (2000); Farm Bureau Ins. Co. v. 
Witte, 256 Neb. 919, 594 N.W.2d 574 (1999). As the parties 
clearly intended for the Agreement and the Escrow Agreement 
to survive the parties, the language of those contracts does not 
support Lawrence’s contention that the Escrow Agreement was 
defeated by Robert’s death. 

Moreover, it is clear that once Gertrude and Norwest exer- 
cised their options to purchase the stock, they, and not 
Lawrence, were entitled to possession of the certificates. Given 
that, we find that Lawrence cannot be said to have suffered any 
damages from Gertrude and Norwest’s possession of the stock 
certificates, even if conversion had occurred. Under such cir- 
cumstances, we find that the district court did not err in deter- 
mining that Lawrence’s counterclaim as to his first cause of 
action should be dismissed. 


FAILURE TO Pay DIVIDENDS 
Although the appeal of the dismissal of Lawrence’s petition 
for dissolution must be dismissed, Lawrence’s assignment of 
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error relating to the alleged failure to pay reasonable dividends 
relates in part to the second cause of action in his counterclaim 
in the declaratory judgment action, wherein he requested dam- 
ages in the amount of the dividends that should have been paid. 
This claim, however, is properly brought against Airlite, which 
is not a party to the declaratory judgment action. 

{13,14] Generally, a corporation is viewed as a complete and 
separate entity from its shareholders and officers, who are not, 
as a rule, liable for the debts and obligations of the corporation. 
Nelson v. Lusterstone Surfacing Co., 258 Neb. 678, 605 N.W.2d 
136 (2000). A plaintiff seeking to pierce the corporate veil must 
allege and prove that the corporation was under the actual con- 
trol of the shareholder and that the shareholder exercised such 
control to commit a fraud or other wrong in contravention of 
the plaintiff’s rights. Wolf v. Walt, 247 Neb. 858, 530 N.W.2d 
890 (1995). 

The record establishes that the corporation was not under the 
actual control of either Gertrude or Norwest. Therefore they 
cannot, as a matter of law, be held liable for any failure of Airlite 
to pay reasonable dividends. As Airlite itself is not a party to the 
declaratory judgment action, Lawrence’s assignment of error is 
without merit. 


CLAIM PROVISIONS OF NEBRASKA PROBATE CODE 
Finally, we consider Lawrence’s contention that Gertrude and 
Norwest were barred from exercising their purchase options by 
their failure to comply with the claim provisions of the Nebraska 
Probate Code. Lawrence relies upon § 30-2485, which provides, 
in relevant part: 

(a) All claims against a decedent’s estate which arose 
before the death of the decedent, including claims of the 
state and any subdivision thereof, whether due or to 
become due, absolute or contingent, liquidated or unliqui- 
dated, founded on contract, tort, or other legal basis, if not 
barred earlier by other statute of limitations, are barred 
against the estate, the personal representative, and the heirs 
and devisees of the decedent, unless presented as follows: 

(1) Within two months after the date of the first publi- 
cation of notice to creditors if notice is given in compli- 
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ance with sections 25-520.01 and 30-2483, except that 
claims barred by the nonclaim statute at the decedent’s 
domicile before the first publication for claims in this state 
are also barred in this state. If any creditor has a claim 
against a decedent’s estate which arose before the death of 
the decedent and which was not presented within the time 
allowed by this subdivision, including any creditor who 
did not receive notice, such creditor may apply to the court 
within sixty days after the expiration date provided in this 
subdivision for additional time and the court, upon good 
cause shown, may allow further time not to exceed thirty 
days; 

(2) Within three years after the decedent’s death if 
notice to creditors has not been given in compliance with 
sections 25-520.01 and 30-2483. 

Even assuming that the exercise of the Agreement was a 
“claim” within the meaning of § 30-2485(a)—a matter we do 
not decide—we find that the record establishes that Lawrence 
failed to comply with the notice provisions of Neb. Rev. Stat. 
§§ 25-520.01 and 30-2483 (Reissue 1995). The record estab- 
lishes that Lawrence was aware of the existence of the 
Agreement and of the identity of the parties holding the options 
at the time of John’s death. The “Affidavit of Mailing Notice” 
contained in the record, however, indicates that neither the 
Crosbys nor Norwest was notified as required by §§ 25-520.01 
and 30-2483. 

As such notice was not given, Gertrude and Norwest were 
required to present their claims to the estate within 3 years of 
John’s death. See In re Estate of Emery, 258 Neb. 789, 606 
N.W.2d 750 (2000). One of the means by which a claim may be 
presented is by the commencement of a proceeding against the 
personal representative in any court which has subject matter 
jurisdiction. See Neb. Rev. Stat. § 30-2486 (Reissue 1995). In 
the instant case, John died on December 2, 1994, and Gertrude 
and Norwest’s amended petition, specifically seeking ownership 
of the stock, was filed on August 22, 1997. 

Even assuming that the exercise of the options under the 
Agreement was a “claim” within the meaning of § 30-2485(a), 
we find that Gertrude and Norwest presented their claims within 
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the 3-year period allowed by the statute. Lawrence’s assignment 


of error is therefore without merit. 


CONCLUSION 
Lawrence lacks standing to maintain the dissolution action, 


and the appeal in case No. S-99-631 is dismissed for lack of 
jurisdiction. Lawrence is estopped from challenging the validity 
of the Agreement, and his counterclaim in the declaratory judg- 
ment action was properly dismissed; therefore, the judgment in 
case No. S-99-632 is affirmed. 


APPEAL IN No. S-99-631 DISMISSED. 
JUDGMENT IN No. S-99-632 AFFIRMED. 
CONNOLLY, J., not participating. 
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Filed September 22, 2000. No. S-99-765. 


Employment Security: Appeal and Error. In an appeal from the Nebraska Appeal 
Tribunal to the district court regarding unemployment benefits, the district court con- 
ducts the review de novo on the record. 

Administrative Law: Judgments: Appeal and Error. A final judgment issued by 2 
district court on a petition for review under the Administrative Procedure Act may be 
reversed, vacated, or modified by an appellate court for errors appearing on the 
record, 

__:___; __. An appellate court’s inquiry when reviewing a district court judgment 
under the Administrative Procedure Act is limited to whether the decision conforms 
to the law, is supported by competent evidence, and is neither arbitrary, capricious, 
nor unreasonable. 

Judgments: Appeal and Error. An appellate court, in reviewing a district court 
judgment for errors appearing on the record, will not substitute its factual findings for 
those of the district court where competent evidence supports those findings. 

_.: __.. When reviewing a district court judgment for errors appearing on the 
tecord, an appellate court nonetheless has an obligation to resolve questions of law 
independently of the conclusion reached by the trial court. 

Employment Security. Employees who agree to take their eared vacation at a spe- 
cific period of time for the employer’s convenience, under the expectation that their 
employment will continue after that period, are not unemployed for the purpose of 
receiving unemployment insurance benefits. 
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Appeal from the District Court for Douglas County: Josepu S. 
TROIA, Judge. Reversed and remanded with directions. 


Timothy D. Loudon and David D. Gale, of Berens & Tate, 
P.C., for appellant. 


Thomas F. Dowd, of Dowd & Dowd, for appellees United 
Food and Commercial Workers Local 271. 


John F. Sheaff and John H. Albin for appellee Fernando 
Lecuona III. 


Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

Vlasic Foods International (Vlasic) appeals from a district 
court order affirming an appeal tribunal decision which sus- 
tained a grant of unemployment insurance benefits for Vlasic 
employees who were required to take vacation during an annual 
shutdown. We conclude that employees who agree to take their 
vacation at a specific time, with the expectation of continued 
employment, are not unemployed under Nebraska’s 
Employment Security Law, Neb. Rev. Stat. §§ 48-601 to 48-671 
(Reissue 1998 & Supp. 1999). Accordingly, we reverse, and 
remand with directions to vacate the district court’s affirmance 
of the Nebraska Appeal Tribunal’s grant of unemployment 
benefits. 


FACTS 

Vlasic is a food manufacturing corporation located in Omaha, 
Nebraska. Before 1998, the company had been one of the 
Campbell Soup Company (Campbell) food lines. In March 
1998, Campbell formed an independent company out of the 
Vlasic line, and Vlasic retained the same employees and 
assumed the current collective bargaining agreement (CBA) 
negotiated between Campbell and United Food and Commercial 
Workers Local 271 (Local 271), the union that represented 688 
of the 691 claimants in this case. Local 271 had been the 
employees’ bargaining representative since at least 1972, and 
each CBA since 1972 had given the employer the right to call 
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for a vacation shutdown within a fixed time period during the 
summer. 

Three of the claimants were salaried employees in the quality 
assurance department who were required to take vacation during 
most of the shutdown because of the interdependence between 
their jobs and the production process. This requirement had 
been Vlasic’s standing policy in regard to these salaried employ- 
ees’ vacation leave for the entire 26 years during which the bar- 
gaining agreements had provided for shutdowns, and these 
employees were informed of the policy upon hiring. Vlasic’s 
written vacation policy also reserved the right to assign vacation 
leaves based on Vlasic’s business needs. 

Unsalaried employees in the bargaining unit earned vacation 
hours on a monthly basis, with the number of hours earned 
dependent upon the employee’s years of service. Employees 
with at least 1 year of seniority were entitled to their vacation 
upon termination or retirement. Vlasic required employees with 
only 1 to 2 weeks of earned vacation to take their vacation dur- 
ing the annual vacation shutdown, and if such an employee 
requested a vacation before the shutdown, the request would be 
denied. Vlasic’s policy was the same for salaried employees 
required to work during shutdown. If one of these employees 
occasionally exhausted his or her vacation leave before the shut- 
down or had not worked for the company long enough to earn 
sufficient vacation hours, the employee was considered laid off 
for the period of time he or she was not entitled to vacation pay 
during the shutdown. Laid off employees commonly applied for 
and received unemployment benefits. 

Vlasic did allow some groups of employees to work during 
the shutdown to assist with cleaning, maintenance, and con- 
struction. First priority was given to employees with special 
skills or licenses which were needed during this time. After that, 
priority went to those employees without earned vacation at the 
time of shutdown. If still more employees were needed during 
shutdown, final priority went to the interested employees with 
the most seniority. Special notice for the 1998 shutdown was 
posted toward the end of December 1997. 

In 1998, the shutdown was held from Sunday, June 21, to 
Monday, July 6 (10 vacation days plus 1 holiday). All employ- 
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ees received full payment for vacation used during the shutdown 
on the Thursday before the shutdown, and all employees were 
automatically reinstated at the end of the shutdown period. 

During the 1998 shutdown, 688 bargaining unit employees 
and the 3 salaried employees from quality assurance applied for 
and were awarded unemployment insurance benefits. The 
approximate cost to Vlasic for these benefits was $195,000. 
Before 1998, employees with sufficient vacation pay for the 
shutdown had never been eligible for unemployment benefits. In 
1998, however, the claims deputy’s determinations stated that 
“(t]he Supreme Court has recently held that wages are 
attributable to the week earned rather than {the week] paid.” 

Vlasic appealed the claims deputy’s grant of benefits to the 
claimants to the Nebraska Appeal Tribunal, which sustained the 
award based on its finding that Board of Regents v. Pinzon, 254 
Neb. 145, 575 N.W.2d 365 (1998), was controlling. Vlasic then 
filed a petition for review in the district court, which court 
affirmed the appeal tribunal’s decision. Vlasic timely appealed 
from that order. 


ASSIGNMENTS OF ERROR 
Vlasic assigns that the district court erred in affirming the 
appeal tribunal’s decision allowing the claimants to receive ben- 
efits by erroneously applying this court’s decision in Board of 
Regents v. Pinzon, supra, and by finding that vacations taken as 
a result of the plant shutdown were exempt leaves of absence 
under the Employment Security Law. 


STANDARD OF REVIEW 

{1] In an appeal from the Nebraska Appeal Tribunal to the 
district court regarding unemployment benefits, the district 
court conducts the review de novo on the record. Lancaster Cty. 
Sch. Dist. No. 0001 v. State, ante p. 108, 615 N.W.2d 441 | 
(2000); Board of Regents v. Pinzon, supra. 

(2,3}] Neb. Rev. Stat. § 84-918(1) and (3) (Reissue 1999) pro- 
vides that judgments issued by a district court on a petition for 
review under the Administrative Procedure Act may be appealed 
to the Court of Appeals under general civil procedure rules. The 
decision in the district court may be reversed, vacated, or modi- 
fied by an appellate court for errors appearing on the record. 
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Lancaster Cty. Sch. Dist. No. 0001 v. State, supra; Lackawanna 
Leather Co. v. Nebraska Dept. of Rev., 259 Neb. 100, 608 
N.W.2d 177 (2000). The inquiry on appeal, however, is limited to 
whether the decision conforms to the law, is supported by com- 
petent evidence, and is neither arbitrary, capricious, nor unrea- 
sonable. See, Lancaster Cty. Sch. Dist. No. 0001 v. State, supra; 
Lackawanna Leather Co. v. Nebraska Dept. of Rev., supra. 

[4,5] An appellate court, in reviewing a district court judg- 
ment for errors appearing on the record, will not substitute its 
factual findings for those of the district court where competent 
evidence supports those findings. A & D Tech. Supply Co. v. 
Nebraska Dept. of Revenue, 259 Neb. 24, 607 N.W.2d 857 
(2000); Father Flanagan’s Boys’ Home v. Agnew, 256 Neb. 394, 
590 N.W.2d 688 (1999). An appellate court nonetheless has an 
obligation to resolve questions of law independently of the con- 
clusion reached by the trial court when reviewing a decision for 
errors appearing on the record. Lackawanna Leather Co. v. 
Nebraska Dept. of Rev., supra; Constructors, Inc. v. Cass Cty. 
Bd. of Equal., 258 Neb. 866, 606 N.W.2d 786 (2000). 


ANALYSIS 

We note in passing that this is a case of last impression. The 
Nebraska Legislature has since amended the Employment 
Security Law to specifically preclude employees on a paid vaca- 
tion from receiving benefits under this law and to allocate vaca- 
tion pay to the week in which it is received, either during 
employment or following separation from employment. See 
§ 48-602(18) and (25) (Supp. 1999). 

Vlasic asserts on appeal that Board of Regents v. Pinzon, 254 
Neb. 145, 575 N.W.2d 365 (1998), is not applicable to the facts 
of this case and that therefore, these claimants were not unem- 
ployed under § 48-602 (Reissue 1998). Fernando Lecuona, the 
Commissioner of Labor of the State of Nebraska 
(Commissioner), argues that Pinzon is applicable to paid vaca- 
tion leaves. 

Vlasic and its predecessor, Campbell, had the right to call for 
a vacation shutdown for at least 26 years under their successive 
CBA’s with Local 271. The language of the CBA in effect in 
1998 was typical: 
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10.3 Vacations shall be taken at such time as fixed by 
management. The Company shall provide a vacation shut- 
down period during the period June 15 to August 31. Any 
employee scheduled off during the shutdown period on a 
day when he is not entitled to vacation pay will be consid- 
ered in a layoff status. 

Campbell had also enforced the vacation shutdown against 
salaried employees in the quality assurance department for these 
26 years, which employees were notified of the policy orally 
upon employment and through a written vacation policy that 
allowed management to assign vacation leaves in a way that did 
not conflict with Campbell’s business needs. None of the 
salaried or bargaining unit employees with sufficient vacation 
leave had been eligible for unemployment benefits before 1998. 
However, the Commissioner now argues that Board of Regents 
v. Pinzon, supra, has changed that result by making paid vaca- 
tion attributable to the weeks in which it is earned, not the weeks 
in which it is paid. 

Section 48-602(24) (Reissue 1998) provides that an individ- 
ual is unemployed “during any week in which the individual 
performs no service and with respect to which no wages are 
payable.” We determined in Pinzon that this language required 
two elements to be met in order to show a claimant was unem- 
ployed: “First, the individual must not perform any services for 
the weeks in question; and second, no wages may be payable 
with respect to the time period the individual performed no ser- 
vices.” 254 Neb. at 148, 575 N.W.2d at 367. 

In Pinzon, the University of Nebraska did not renew the 
teaching contract of an untenured assistant professor at the end 
of the spring term of the 1994-95 school year. In July 1995, after 
the professor had completed all of his duties under his yearly 
contract, he applied for unemployment benefits. The district 
court determined that the professor was not entitled to unem- 
ployment insurance benefits during the summer for the period of 
time the university was paying him. Under these facts, we 
agreed with the professor that he was unemployed because his 
wages were paid “ ‘with respect to’” the 9 months he actually 
worked for the university, not the summer months in which the 
wages were received. Id. at 148, 575 N.W.2d at 368. 
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Board of Regents v. Pinzon, 254 Neb. 145, 575 N.W.2d 365 
(1998), addressed the effect of deferred base wages on a 
claimant’s eligibility for unemployment benefits when that 
claimant has been permanently separated from his or her 
employment. Every case we cited and relied on for holding that 
the claimant’s wages were payable when earned involved an 
employee’s eligibility for unemployment insurance benefits 
after the employment relationship had been severed. See, Meyer 
v. Employment Appeal Bd., 441 N.W.2d 766 (Iowa 1989) (hold- 
ing that unemployed community college instructor’s deferred 
wages for services already performed were payable to her when 
earned and did not disqualify her from claiming unemployment 
benefits during summer months after her employment had been 
terminated); Southwestern Bell Telephone Co. v. Employment 
Security Board of Review, 189 Kan. 600, 371 P.2d 134 (1962) 
(refusing to find that contracting parties intended negotiated ter- 
mination allowance to be wages for weeks following termina- 
tion when amount of allowance was wholly computed in rela- 
tion to employee’s years of service); South Hadley v. Director of 
the Division of Employment Security, 389 Mass. 399, 450 
N.E.2d 596 (1983) (holding that all of public school teacher’s 
wages were earned when she concluded her duties and that she 
was therefore eligible for unemployment insurance benefits 
after that time when she had no reasonable assurance of work- 

-ing in next school year); State, Dept. of Indus. Relations v. 
Deslattes, 372 So. 2d 867 (Ala. Civ. App. 1979) (holding that 
employer’s voluntary payment of lump-sum termination 
allowances did not constitute wages that would disqualify 
employees for unemployment insurance benefits and that even if 
such allowances could be considered wages, they could not be 
allocated to weeks following separation from employment 
absent specific provision in employment contract). 

In Board of Regents v. Pinzon, supra, we were concerned that 
our holding regarding the claimant professor’s unemployment 
status should be in agreement with § 48-628(h)(1) (Cum. Supp. 
1994), which prohibited “teachers from receiving unemploy- 
ment compensation benefits during the summer months when a 
‘reasonable assurance’ exists that they will be teaching in the 
following academic year.” 254 Neb. at 149, 575 N.W.2d at 368. 
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We noted that the statute implies that where no such reasonable 
assurance exists, “‘an inference can be drawn that unemployment 
benefits may be obtained during the summer months.” /d. Under 
the plain reading of this statute, the determination of when the 
professor’s wages in Pinzon were paid was contingent upon an 
initial finding that the professor had no reasonable assurance of 
continued employment. 

In this case, the statutory restrictions at play in Pinzon are not 
relevant. Nonetheless, the facts in this case are distinguishable 
in that the result in Pinzon was dependent upon the claimant’s 
severed employment relationship. In contrast, the employees in 
this case have simply agreed to apply vacation wages to a shut- 
down period in order to facilitate a continuous stream of income 
during a necessary break in production each year. As such, they 
were not unemployed under § 48-602(24) and not entitled to 
unemployment benefits. 


CONCLUSION 

[6] We conclude the district court’s judgment did not conform 
to the law because Board of Regents v. Pinzon, 254 Neb. 145, 
575 N.W.2d 365 (1998), does not apply to circumstances where 
employees agree to take their earned vacation at a specific time 
for the employer’s convenience under the expectation that their 
employment will continue after that period. Therefore, these 
employees were not unemployed under § 48-602(24), and we 
reverse the judgment of the district court and remand the cause 
with directions to vacate. 

REVERSED AND REMANDED WITH DIRECTIONS. 


10. 


Il. 
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AMERICAN EMPLOYERS GROUP, INC., APPELLEE, V. 
DEPARTMENT OF LABOR OF THE STATE OF NEBRASKA 
AND FERNANDO LECUONA III, COMMISSIONER OF LABOR 
OF THE STATE OF NEBRASKA, APPELLANTS, AND 
Gary JAMES TUCKER, APPELLEE. 

617 N.W.2d 808 


Filed September 22, 2000. No. S-00-030. 


Administrative Law: Employment Security: Appeal and Error. Review of deci- 
sions regarding unemployment compensation by an appeal tribunal are governed by 
the paiamateeve Procedure Act. 

___: __: __. Under the Administrative Procedure Act, a district court reviews the 
appeal tribunal’s decision without a jury de novo on the record. 

Administrative Law: Final Orders: Appeal and Error. A judgment or final order 
rendered by a district court in a judicial review pursuant to the Administrative 
Procedure Act may be reversed, vacated, or modified by an appellate court for errors 
appearing on the record. 

___: __: __. When reviewing an order of a district court under the Administrative 
Procedure Act for errors appearing on the record, the inquiry is whether the decision 
conforms to the law, is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. 

Judgments: Appeal and Error. An appellate court, in reviewing a district court’s 
judgment for errors appearing on the record, will not substitute its factual findings for 
those of the district court where competent evidence supports those findings. 

——: __. Whether a decision conforms to law is by definition a question of law, in 
connection with which an appellate court reaches a conclusion independent of that 
reached by the lower court. 

Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. 

Statutes: Legislature: Intent. When reading a statute, a court must determine and 
give effect to the purpose and intent of the Legislature as ascertained from the entire 
language: of the statute considered in its plain, ordinary, and popular sense. 

——: __: __. In order for a court to inquire into a statute’s legislative history, the 
Statute in question must be open to construction, and a statute is open to construction 
when its terms require interpretation or may reasonably be considered ambiguous. In 
the absence of ambiguity, courts must give effect to statutes as they are written. If the 
language of a statute is clear, the words of such statute are the end of any judicial 
inquiry regarding its meaning. 

Statutes: Employment Security: Words and Phrases. The definition of an 
“employee leasing company” contained in Neb. Rev. Stat. § 48-602(11) (Reissue 
1998) is not ambiguous. 

Employment Security: Words and Phrases. As a requisite matter, for an entity to 
be denominated an employee leasing company under Neb. Rev. Stat. § 48-602(11) 
(Reissue 1998), it must be in the business of leasing employees to another entity. 
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12. __:__. Asa matter of law, when an entity does not provide leased employees to a 


client-lessee, regardless of whatever other functions such entity may perform, it is not 
an employee leasing company under Neb. Rev. Stat. § 48-602(11) (Reissue 1998). 


Appeal from the District Court for Douglas County: JouNn D. 
HartTIGAN, JR., Judge. Reversed and remanded with directions. 


John F. Sheaff and John H. Albin for appellant Fernando 
Lecuona III. 


Jeffrey A. Silver for appellee American Employers Group, 
Inc. 
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MILLER-LERMAN, J. 

I. NATURE OF CASE 

The Department of Labor of the State of Nebraska and 
Fernando Lecuona III, Commissioner of Labor of the State of 
Nebraska (collectively referred to as “the Department”), appeal 
from the memorandum and order of the district court for 
Douglas County. The district court reversed the decision of the 
Nebraska Appeal Tribunal and concluded that American 
Employers Group, Inc. (AEG), was an “employee leasing com- 
pany” within the meaning of Neb. Rev. Stat. § 48-602(11) 
(Reissue 1998) of the Nebraska unemployment compensation 
statutes and that AEG was, therefore, the former employer of 
Gary James Tucker for unemployment compensation purposes. 
The district court further determined that Tucker’s employment 
with AEG was terminated as a result of misconduct in connec- 
tion with his work and that pursuant to Neb. Rev. Stat. 
§ 48-628(2) (Reissue 1998), Tucker was disqualified from 
receiving unemployment compensation benefits. 

In this appeal, we are asked to construe the definition of 
“employee leasing company” under § 48-602(11) and apply 
such definition to the facts of this case. We conclude that the dis- 
trict court’s decision that AEG was an employee leasing com- 
pany, and therefore the employer of Tucker, does not conform to 
the law and is not supported by competent evidence. Further, 


AMERICAN EMPLOYERS GROUP v. DEPARTMENT OF LABOR = 407 
Cite as 260 Neb. 405 


because AEG was not Tucker’s employer, there could be no ter- 
mination for misconduct of Tucker’s employment by AEG. We 
reverse the order of the district court and remand the cause with 
directions to the district court to determine if Tucker is entitled 
to unemployment compensation benefits with or without dis- 
qualification as to his employer, M & O Industries, Inc. 
(M & O). 


Il. STATEMENT OF FACTS 

Tucker worked as a mechanic for M & O from approximately 
April 15 to June 16 or 17, 1999. M & O is in the business of golf 
cart sales and repair. Delbert Smock, the owner of M & O, inter- 
viewed and hired Tucker after advertising the position with the 
Nebraska Job Service. Smock supervised Tucker’s daily work 
activities. Following an incident on June 15, Smock fired 
Tucker. 

M & O paid AEG to perform payroll and recordkeeping ser- 
vices, including tax services for unemployment insurance taxes. 
AEG also provided personnel services, including making group 
health insurance available to employees of M & O. As discussed 
in greater detail below, AEG asserts that by virtue of these ser- 
vices, it is an “employee leasing company” as defined under 
§ 48-602(11), and that consequently, it was Tucker’s employer 
on June 15, 1999. The district court agreed with AEG and con- 
cluded that because “services such as those involved here” were 
provided by AEG to M & O, AEG was an “employee leasing 
company” and hence, Tucker’s employer. 

On June 15, 1999, Smock instructed Tucker to take M & O’s 
truck and transport a golf cart to Glenwood, Iowa, 25 miles 
south of M & O’s place of business. Tucker was to drop off the 
golf cart in Glenwood and pick up another golf cart in need of 
repair. However, instead of driving to Glenwood, Tucker drove 
50 miles east to Griswold, Iowa, where he was involved in a traf- 
fic accident. As a result of the traffic accident, Tucker was 
injured and M & O’s truck was destroyed. M & O was required 
to pay $1,000 for damage Tucker caused to a highway guardrail 
and $200 for the services of the rescue squad that took Tucker to 
the hospital. Following the accident, Smock talked to Tucker to 
determine why Tucker went to Griswold instead of Glenwood. 
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When Tucker was unable to explain his actions, Smock termi- 
nated his employment. 

Following Tucker’s termination of employment, he filed for 
unemployment compensation benefits on or about June 20, 
1999, with the Nebraska Department of Labor Unemployment 
Insurance Division (unemployment division). In Tucker’s claim 
for benefits, he listed M & O as his employer. The record indi- 
cates that the unemployment division sent a “Request to 
Employer for Separation Information” form to M & O, which 
form M & O did not complete. The unemployment division sent 
the same form to AEG. 

AEG completed the form and indicated that Tucker voluntar- 
ily quit his employment, with no reason given. On July 13, 
1999, AEG amended its response to indicate that Tucker was 
discharged from employment for damaging the company vehicle 
and failing to follow orders. Later, AEG again amended its 
response by stating that Tucker was discharged for failing to fol- 
low instructions and by explaining that Tucker had been 
instructed to go to Glenwood and instead went to Griswold, 
where he was involved in a traffic accident. Certain notes of the 
unemployment division included in the record indicate that 
Tucker stated in a telephone conversation with the unemploy- 
ment division investigator that the accident was the result of a 
diabetic seizure. 

On July 23, 1999, the unemployment division notified Tucker 
of the claims deputy’s determination that Tucker’s discharge 
from employment had not been shown to be due to misconduct 
and that Tucker was allowed unemployment benefits with no 
disqualification. In its determination, the unemployment divi- 
sion listed AEG as the employer. 

On July 30, 1999, AEG mailed a letter requesting an appeal 
of the deputy’s determination to the Nebraska Appeal Tribunal. 
In its letter, AEG claimed that Tucker had been discharged for 
misconduct. The appeal tribunal heard the appeal telephonically 
on August 20. AEG appeared at the hearing. Smock testified as 
a witness on behalf of AEG, but M & O did not enter an appear- 
ance separate from AEG at the hearing. Although notified of the 
hearing, Tucker failed to be available at the telephone number he 
had provided for hearing purposes and, thus, did not appear. 
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During the telephonic hearing before the Nebraska Appeal 
Tribunal, Smock testified that Tucker had been an employee of 
M & O. Smock testified that he had hired, supervised, and fired 
Tucker and that AEG was not involved in the decisions either to 
hire or to fire Tucker. Smock testified, and the parties do not dis- 
pute, that Tucker’s paychecks were issued by AEG and that AEG 
performed various personnel, payroll, and tax services. Smock 
testified that Tucker “was an employee of mine” and responded 
“yes” when asked if Tucker was employed by M & O. Smock 
further testified: “I own a company, and I lease my employees 
out to American Employer’s [sic].” The only evidence tending to 
support AEG’s position that AEG employed Tucker was a state- 
ment from Smock, who testified before the appeal tribunal that 
“(t]echnically,” AEG was Tucker’s employer. However, in 
response to a question as to what he meant by “technically,” 
Smock clarified that AEG “provide[s] a payroll service, and the 
term that I use is like I [M & O] lease my employees to them 
[AEG].” 

On August 25, 1999, the appeal tribunal issued its decision, in 
which it affirmed as modified the claims deputy’s decision. The 
appeal tribunal determined that the employment relationship 
was between Tucker and M & O. The appeal tribunal further 
determined that there was no employment relationship between 
Tucker and AEG and that because AEG was not Tucker’s 
employer, there could not be an adjudication of separation of 
employment between Tucker and AEG. To the extent that the 
claims deputy had determined that Tucker would be entitled to 
unemployment compensation benefits without disqualification, 
that determination was affirmed. 

AEG filed its petition for review of the appeal tribunal’s deci- 
sion to the district court for Douglas County, pursuant to Neb. 
Rev. Stat. § 84-917 (Reissue 1999), arguing that the appeal tri- 
bunal erred in its determination that AEG was not Tucker’s 
employer and further erred in failing to determine that Tucker 
had been discharged for misconduct. 

AEG’s petition came on for hearing on December 1, 1999. 
The Department and AEG appeared at the hearing and submit- 
ted briefs. The district court received evidence consisting of a 
transcript of the proceedings before the unemployment division, 
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the bill of exceptions before the appeal tribunal, and a summons 
addressed to Tucker sent by certified mail and returned as unde- 
liverable. The district court took judicial notice of the district 
court’s pleadings, as well as the legislative history of 1992 Neb. 
Laws, L.B. 879. L.B. 879 amended Nebraska’s unemployment 
compensation statutes by adding, inter alia, a definition of an 
“employee leasing company” for purposes of the unemployment 
compensation statutes and by establishing certain requirements 
for the payment of unemployment compensation insurance by 
employee leasing companies. See § 48-602(11) and Neb. Rev. 
Stat. § 48-648(3) (Reissue 1998). 

On December 9, 1999, the district court entered its memo- 
randum and order, which reversed the decision of the Nebraska 
Appeal Tribunal. The district court concluded that AEG was an 
“employee leasing company” as defined under § 48-602(11) of 
the unemployment compensation statutes and, as such, was 
Tucker’s employer at the time Tucker was discharged. The dis- 
trict court also determined that Tucker had been discharged from 
employment due to misconduct and should be disqualified from 
receiving unemployment benefits under § 48-628(2). 

In its memorandum and order, the district court stated that the 
definition of “employee leasing company” in § 48-602(11) con- 
tained a self-contradictory term of “leased employee.” The dis- 
trict court stated: “[A] ‘leased employee’, seems to be [a] self- 
contradictory term — someone over whom the [employer] has 
control, but doesn’t have control.” The district court concluded 
that the definition of “employee leasing company” in 
Nebraska’s unemployment compensation statutes was “ambigu- 
ous, and self-contradictory.” The district court, therefore, 
resorted to the legislative history of § 48-602(11) to interpret the 
statute. 

The district court quoted testimony offered in support of L.B. 
879, in which it was stated that an employee leasing company 
“is basically a company that’s organized to perform the person- 
nel services for a number of smaller companies. It allows a 
small company to take advantage of a larger group of employees 
....” Following the district court’s review of the legislative his- 
tory, it determined that the Legislature intended that when an 
entity provided for the “pooling of resources” such as payroll 
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and personnel services, such entity was an “employee leasing 
company” under § 48-602(11) and, therefore, was an employer 
for unemployment compensation purposes. Upon its review of 
the record, the district court found “services such as those” had 
been provided by AEG in the instant case. The district court 
concluded that because AEG provided payroll and personnel 
services, AEG was an “employee leasing company” under 
§ 48-602(11) and that, therefore, AEG was Tucker’s employer 
for unemployment compensation benefit purposes. The district 
court further concluded that Tucker’s employment with AEG 
was terminated for misconduct and that Tucker should be dis- 
qualified from receiving unemployment benefits under 
§ 48-628(2). 

The Department appeals the district court’s order. Additional 
facts necessary for the resolution of this appeal will be set forth 
in the analysis below. 


Ill. ASSIGNMENTS OF ERROR 

On appeal, the Department has assigned three errors which 
combine to form two. The Department claims that the district 
court erred (1) in concluding that AEG was an “employee leas- 
ing company” within the meaning of §§ 48-602(11) and 
48-648(3) and was, therefore, Tucker’s employer and (2) in 
determining that Tucker was discharged from employment with 
AEG for misconduct in connection with work. 


IV. STANDARDS OF REVIEW 

[1-3] Review of decisions regarding unemployment compen- 
sation by the appeal tribunal are governed by the Administrative 
Procedure Act (APA). See, Neb. Rev. Stat. §§ 48-638 and 
48-640 (Reissue 1998); Concordia Teachers College v. Neb. 
Dept. of Labor, 252 Neb. 504, 563 N.W.2d 345 (1997). Under 
the APA, the district court reviews the appeal tribunal’s decision 
without a jury de novo on the record. § 84-917. A judgment or 
final order rendered by a district court in a judicial review pur- 
suant to the APA may be reversed, vacated, or modified by an 
appellate court for errors appearing on the record. Neb. Rev. 
Stat. § 84-918 (Reissue 1999); Douglas Cty. Sch. Dist. 001 v. 
Dutcher, 254 Neb. 317, 576 N.W.2d 469 (1998); Dillard Dept. 
Stores v. Polinsky, 247 Neb. 821, 530 N.W.2d 637 (1995). 
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[4-6] When reviewing an order of a district court under the 
APA for errors appearing on the record, the inquiry is whether 
the decision conforms to the law, is supported by competent evi- 
dence, and is neither arbitrary, capricious, nor unreasonable. 
Douglas Cty. Sch. Dist. 001 v. Dutcher, supra; Dillard Dept. © 
Stores v. Polinsky, supra. An appellate court, in reviewing a dis- 
trict court’s judgment for errors appearing on the record, will 
not substitute its factual findings for those of the district court 
where competent evidence supports those findings. Father 
Flanagan’s Boys’ Home v. Agnew, 256 Neb. 394, 590 N.W.2d 
688 (1999). Whether a decision conforms to law is by definition 
a question of law, in connection with which an appellate court 
reaches a conclusion independent of that reached by the lower 
court. Board of Regents v. Pinzon, 254 Neb. 145, 575 N.W.2d 
365 (1998); Dillard Dept. Stores v. Polinsky, supra. 

[7] Statutory interpretation presents a question of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. In re Estate of Emery, 258 Neb. 789, 606 
N.W.2d 750 (2000). 


V. ANALYSIS 


1. EMPLOYER 

On appeal, the Department claims that the record fails to 
establish that AEG is an “employee leasing company” under the 
unemployment compensation statutes and that, therefore, AEG 
is not Tucker’s employer. In response, AEG argues that the 
record demonstrates that it is an “employee leasing company” 
under the unemployment compensation statutes and is, there- 
fore, Tucker’s employer. The parties agree that AEG’s status as 
Tucker’s employer is dependent upon AEG’s satisfying the def- 
inition of an “employee leasing company” set forth in the unem- 
ployment compensation statutes. 


(a) Decision Does Not Comport With Law 
The definition of an “employee leasing company” for unem- 
ployment compensation purposes is found at § 48-602(11). 
Section 48-602(11) provides that an “[e]mployee leasing com- 
pany shall mean an independently established business entity 
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which engages in the business of providing leased employees to 
a client-lessee. Client-lessee shall mean any other employer, 
individual, organization, partnership, limited liability company, 
corporation, or other legal entity.” 
Section 48-648(3), which sets forth the unemployment com- 
pensation tax liability of an employee leasing company, pro- 
vides, inter alia, as follows: 
An employee leasing company which places employees of 
a client-lessee on its payroll and leases such employees to 
the client-lessee on an ongoing basis for a fee shall be 
liable for the combined tax on wages paid by the employee 
leasing company to employees performing services for 
client-lessees at the combined tax rate for the employee 
leasing company. 

Section 48-648(3) of the unemployment compensation statutes 

is consistent with the definition of “employee leasing company” 

found at § 48-602(11). 

On appeal, the parties disagree as to whether, under the undis- 
puted facts of this case, the district court erred when it con- 
cluded that AEG meets the definition of an “employee leasing 
company” under § 48-602(11) of the unemployment compensa- 
tion statutes. We conclude as a matter of law that the decision of 
the district court concluding that because AEG performed vari- 
ous personnel and payroll services, AEG was an employee leas- 
- ing company does not conform to the law, and we, therefore, 
reverse the order of the district court and remand the cause with 
directions to reinstate the decision of the appeal tribunal. 

[8] In construing “employee leasing company” under the 
unemployment compensation statutes, we are guided by funda- 
mental rules of statutory interpretation. We have stated that 
when reading a statute, a court must determine and give effect to 
the purpose and intent of the Legislature as ascertained from the 
entire language of the statute considered in its plain, ordinary, 
and popular sense. See In re Interest of Joshua M. et al., 256 
Neb. 596, 591 N.W.2d 557 (1999). 

[9] AEG claims on appeal that the definition of “employee 
leasing company” is ambiguous and urges us to refer to the leg- 
islative history of this definitional section to interpret the mean- 
ing of the phrase. We have previously stated, however, that in 
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order for this court to inquire into a statute’s legislative history, 
the statute in question must be open to construction, and a 
Statute is open to construction when its terms require interpreta- 
tion or may reasonably be considered ambiguous. Ameritas Life 
Ins. v. Balka, 257 Neb. 878, 601 N.W.2d 508 (1999). In the 
absence of ambiguity, courts must give effect to statutes as they 
are written. /d. If the language of a statute is clear, the words of 
such statute are the end of any judicial inquiry regarding its 
meaning. /d. 
[10-12] The definition of an “employee leasing company” con- 
tained in § 48-602(11) is not ambiguous. Section 48-602(11) 
plainly states that to be an employee leasing company, such entity 
shall be engaged ‘“‘in the business of providing leased employees 
to a client-lessee.” (Emphasis supplied.) A client-lessee is a sec- 
ond entity, such as a company or corporation. As a requisite mat- 
ter, for an entity to be denominated an employee leasing company 
under § 48-602(1 1), it must be in the business of leasing employ- 
ees to another entity. Other provisions of the unemployment com- 
pensation statutes are consistent with this construction. See, e.g., 
§ 48-648(3). Thus, as a matter of law, where an entity does not 
provide leased employees to a client-lessee, regardless of what- 
ever other functions such entity may perform, it is not an 
employee leasing company under § 48-602(1 1). 
Section 48-602(11) and our construction of the Nebraska 
statutory definition of an “employee leasing company” comport 
with the generally accepted definition of an employee leasing 
company. One court has described the employee leasing 
arrangement as follows: : 
[A]n employee leasing arrangement is generally estab- 
lished when a small business (hereinafter the client) uti- 
lizes the services of a leasing firm to provide it with work- 
ers for a fee or other compensation. . . . Employee leasing 
firms offer small businesses a way to cut benefit costs and 
relieve themselves of many administrative burdens. 

Alcott Staff Leasing v. NY Comp. Ins., 224 A.D.2d 54, 55-56, 

648 N.Y.S.2d 792, 793 (1996). See, also, Ashlin Transp. Serv. v. 

Indiana Unemp., 637 N.E.2d 162 (Ind. App. 1994). 

A review of statutes in other states shows that those states 
which have statutorily defined the employee leasing company 
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for unemployment compensation benefits purposes are gener- 
ally comparable to § 48-602(11) and in agreement with our con- 
struction of an employee leasing company. Under the statutes in 
other states, it is fundamental to the concept of an employee 
leasing company that such company leases its employees to the 
client-lessee. See, e.g., Fla. Stat. Ann. § 468.520(4) (West Cum. 
Supp. 2000) (defining “employee leasing” as “arrangement 
whereby a leasing company assigns its employees to a client”); 
Ga. Code Ann. § 34-8-32(a) (1998) (defining “employee leasing 
company” as “independently established business entity which 
engages in the business of providing leased employees to any 
other employing unit”); Minn. Stat. Ann. § 268.065 (subd. 2) 
(West Cum. Supp. 2000) (defining “employee leasing firm” as 
“employer that provides its employees to other persons without 
severing its employer-employee relationship with the worker for 
the services performed for the lessee”). 

In the instant case, the district court concluded that because 
AEG provided pooled personnel and tax services to M & O, 
AEG was an employee leasing company under § 48-602(11). 
This conclusion does not conform to the law. The law in 
Nebraska is that for an entity to be an employee leasing com- 
pany, it must, as a threshold matter, be engaged in the business 
of providing leased employees to a client-lessee. § 48-602(11). 


(b) Decision Is Not Supported by Competent Evidence 

We have reviewed the record for error on the record as we 
must. See § 84-918. In this regard, we note that even assuming 
for purposes of argument that the district court had defined an 
employee leasing company in a manner which conformed to the 
law and had reviewed the record de novo for evidence that AEG 
provided leased employees to M & O, the record contains no 
competent evidence upon which the district court could have 
concluded that AEG is an employee leasing company and that 
AEG was Tucker’s employer for unemployment compensation 
purposes. There is no evidence that AEG is in the business of 
providing leased employees to client-lessees in general. In par- 
ticular, there was no competent evidence presented from any of 
AEG’s employees or representatives that Tucker was an 
employee of AEG who had been leased to M & O. There is no 
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evidence of a fee-based relationship between M & O and AEG 
from which it might be inferred that AEG leased employees to 
M & O. Instead, according to Smock’s repeated testimony 
before the appeal tribunal, it is M & O that leases its employ- 
ees to AEG, testimony which AEG reiterates in its brief on 
appeal. 

Rather than establishing by competent evidence that AEG 
was an employee leasing company and thus Tucker’s employer, 
this record shows that Tucker’s employer was M & O. Smock 
testified before the appeal tribunal that Tucker was his employee 
and that Smock hired, supervised, and fired Tucker. Smock 
stated that he fired Tucker for failure to follow his order. Smock 
further testified that AEG was not involved either in the decision 
to hire Tucker or in the decision to terminate Tucker’s employ- 
ment. AEG issued paychecks to Tucker, but there was no evi- 
dence that Tucker was on AEG’s payroll. Smock testified that he 
has never been to AEG’s offices, that he does not know where 
those offices are located, and that he has never had any face-to- 
face dealings with a representative of AEG. M & O paid to 
repair the highway guardrail damaged in Tucker’s accident, and 
M & O paid the rescue squad which transported Tucker after the 
accident. Tucker listed M & O as his employer on his applica- 
tion for unemployment compensation benefits. 

Following our review for error on the record, we determine 
on this record that there is no competent evidence that AEG was 
an employee leasing company and thus Tucker’s employer. 


2. TERMINATION OF EMPLOYMENT FOR MISCONDUCT 

As its second assignment of error, the Department argues that 
the district court erred in concluding that Tucker’s employment 
with AEG was properly terminated for misconduct. We agree 
with the Department that such conclusion by the district court 
was error. 

We have determined that on this record, M & O, rather than 
AEG, was Tucker’s employer. Therefore, Tucker was not termi- 
nated from employment by AEG, much less terminated from 
employment by AEG for misconduct. The district court’s con- 
clusion that Tucker was properly terminated from employment 
by AEG for misconduct and therefore disqualified from receiv- 
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ing unemployment benefits is not supported by competent evi- 
dence and must be reversed. 

Accordingly, we reverse, and remand to the district court with 
directions to determine if Tucker is entitled to unemployment 
compensation benefits with or without disqualification as to his 
former employer, M & O. See § 48-628(2). 


VI. CONCLUSION 

In summary, the district court erred as a matter of law in con- 
cluding that AEG was an employee leasing company and 
Tucker’s employer for unemployment compensation benefit 
purposes merely because AEG performed personnel and payroll 
services for M & O. Such decision does not comport with the 
law defining an employee leasing company, § 48-602(11), pur- 
suant to which, as a requisite matter, to qualify as an employee 
leasing company, an entity must be in the business of providing 
leased employees to client-lessees. Further, there is no evidence 
that AEG provided leased employees to M & O in general or 
that it provided Tucker as a leased employee to M & O in par- 
ticular, and thus, the district court’s decision is not supported by 
competent evidence. We reverse the decision of the district court 
and remand this cause to the district court with directions to 
determine if Tucker is entitled to unemployment compensation 
benefits with or without disqualification as to his former 
employer, M & O. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. 
RICHARD DAVIDSON, APPELLANT. 
618 N.W.2d 418 


Filed September 29, 2000. No. S-99-076. 


1. Motions to Suppress: Probable Cause: Appeal and Error. In reviewing a trial 
court’s ruling on a motion to suppress, an appellate court reviews the ultimate deter- 
mination of probable cause de novo and reviews the findings of fact made by the trial 
court for clear error, giving due weight to the inferences drawn from those facts by 
the trial court. 

2. Judgments: Appeal and Error. In making the determination as to factual questions, 
an appellate court does not reweigh the evidence or resolve conflicts in the evidence, 
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but, rather, recognizes the trial court as the finder of fact and takes into consideration 
that it observed the witnesses. 

Search Warrants: Search and Seizure: Police Officers and Sheriffs: Proof. If 
police have acted without a search warrant, the State has the burden to prove that the 
search was conducted under circumstances substantiating the reasonableness of such 
search or seizure. 

Arrests: Warrants: Probable Cause: Affidavits. In determining whether probable 
cause exists for the issuance of an arrest warrant, the issuing magistrate is to make a 
commonsense decision whether, given the totality of the circumstances set forth in the 
affidavit before him or her, including the veracity and basis of knowledge of the per- 
sons supplying the hearsay information, there is a fair probability the defendant was 
implicated in the crime. 

Judges: Probable Cause: Affidavits. The personal knowledge exception to the affi- 
davit requirement recognizes the commonsense notion that there is no point in a judge 
executing an affidavit when that judge has personal knowledge of facts establishing 
probable cause. 

Arrests: Warrants: Probable Cause: Affidavits. A court may issue an arrest war- 
rant without a supporting affidavit where the facts supporting probable cause for the 
issuance of the warrant are within the personal knowledge of the court. The personal 
knowledge of the court, for these purposes, includes events that have taken place in 
the physical presence of the court and facts that are contained in the official records 
of the court. In order for such a warrant to be valid, however, the face of the warrant 
must (1) set forth the facts giving rise to probable cause for the issuance of the war- 
rant and (2) affirmatively state that the issuing judge either (a) personally witnessed 
the events recited in the warrant or (b) personally reviewed the official records of the 
court. 

Search Warrants: Evidence: Police Officers and Sheriffs. The exclusionary rule is 
inapplicable to evidence obtained pursuant to an invalid warrant upon which police 
officers acted in objectively reasonable good faith reliance. 

Motions to Suppress. Suppression of evidence should be ordered only in those cases 
in which exclusion will further the purposes of the exclusionary rule. 

Search Warrants: Motions to Suppress: Judges: Affidavits. Suppression remains 
an appropriate remedy if (1) the magistrate or judge in issuing a warrant was misled 
by information in an affidavit that the affiant knew was false or would have known 
was false except for his or her reckless disregard of the truth; (2) the issuing magis- 
trate wholly abandoned his or her judicial role in the manner condemned in Lo-Ji 
Sales, Inc. v. New York, 442 U.S. 319, 99 S. Ct. 2319, 60 L. Ed. 2d 920 (1979); (3) 
the warrant is based on an affidavit so lacking in indicia of probable cause as to ren- 
der official belief in its existence entirely unreasonable; or (4) the warrant is so 
facially deficient that the executing officer cannot reasonably presume it to be valid. 
If none of the aforementioned circumstances exist, the evidence should not be 
suppressed. 

Search Warrants: Affidavits: Police Officers and Sheriffs: Appeal and Error. In 
assessing the good faith of an officer’s conducting a search pursuant to a warrant, an 
appellate court must look to the totality of the circumstances surrounding the issuance 
of the warrant, including information not contained within the four corners of the 
affidavit. 


11. 


12. 


13. 


14. 


17. 
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Search Warrants: Affidavits: Probable Cause: Police Officers and Sheriffs: 
Appeal and Error. When evaluating whether a warrant was based on an affidavit so 
lacking in indicia of probable cause as to render official belief in its existence entirely 
unreasonable, an appellate court should address whether the officer, considered as a 
police officer with a reasonable knowledge of what the law prohibits, acted in objec- 
tively reasonable good faith in relying on the warrant. 

Warrants: Affidavits: Probable Cause: Judges: Case Overruled. State v. Johnson, 
256 Neb. 133, 589 N.W.2d 108 (1999); State v. Reeder, 249 Neb. 207, 543 N.W.2d 
429 (1996); State v. Parmar, 231 Neb. 687, 437 N.W.2d 503 (1989); and State v. 
Wyatt, 6 Neb. App. 586, 575 N.W.2d 411 (1998), are overruled to the extent they hold 
that the test for reasonable reliance on a warrant is whether the affidavit is sufficient 
to create disagreement among thoughtful and reasonable judges as to the existence of 
probable cause. 

Courts: Jurisdiction. Courts have the inherent power to do those things reasonably 
necessary for the administration of justice in the exercise of their jurisdiction, courts 
are charged with the duty of guarding their proceedings against everything which inter- 
feres with the orderly administration of justice, and the power to punish for violation 
of its orders or judgments is inherent in every court having common-law jurisdiction. 

Courts: Contempt. The power to punish for contempt is incident to every judicial tri- 
bune, derived from its very constitution, without any expressed statutory aid and 
inherent in all courts of record. 

Warrants: Police Officers and Sheriffs. Ordinarily, an officer cannot be expected to 
question the magistrate’s judgment that the form of a warrant is technically sufficient. 
Constitutional Law: Evidence. The issue of exclusion is separate from whether the 
Fourth Amendment has been violated, and exclusion of evidence is appropriate only 
if the remedial objectives of the exclusionary mule are thought to be most efficaciously 
served. 

Evidence: Police Officers and Sheriffs. The remedial objective of deterring police 
misconduct is not served by excluding evidence where the error was that of the 
magistrate. 


Petition for further review from the Nebraska Court of 


Appeals, IRwIN, Chief Judge, and Sievers and CARLSON, Judges, 
on appeal thereto from the District Court for Hall County, 
TERESA K. LUTHER, Judge. Judgment of Court of Appeals 
reversed, and cause remanded with directions. 


Jerry J. Fogarty, Deputy Hall County Public Defender, for 


appellant. 


Don Stenberg, Attorney General, and Ronald D. Moravec for 


appellee. 
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GERRARD, J. 

FACTUAL AND PROCEDURAL BACKGROUND 

Richard Davidson was arrested pursuant to an arrest warrant 
which had been issued by a county court judge as a result of 
Davidson’s failure to pay a judgment and costs pursuant to a 
prior conviction or to appear and show cause why Davidson 
should not be committed to jail for nonpayment of the same. 
The arrest warrant was not accompanied by an affidavit or other 
sworn document establishing probable cause for the arrest. 

When the warrant was executed, as Davidson was being 
handcuffed, the arresting officers observed that Davidson’s left 
hand was clenched. Davidson was ordered to unclench his hand; 
when Davidson obeyed, a cellophane package was discovered 
containing a white powdery substance. The substance later 
tested positive for methamphetamine. 

Davidson was charged with possession of a controlled sub- 
stance, to which he pled not guilty. Davidson moved to suppress 
the methamphetamine, arguing that the arrest warrant was 
invalid. The district court overruled the motion based upon its 
determination that the arresting officers executed the warrant in 
good faith and that the face of the warrant did not indicate that 
the warrant was invalid. After a bench trial on stipulated facts, 
Davidson was convicted of possession of a controlled substance. 

Davidson appealed to the Nebraska Court of Appeals, assign- 
ing that the district court erred in overruling his motion to sup- 
press and in admitting the methamphetamine into evidence over 
his objection. The Court of Appeals determined that the arrest 
warrant was invalid, being unsupported by an affidavit estab- 
lishing probable cause. See State v. Davidson, 9 Neb. App. 9, 
607 N.W.2d 221 (2000). The Court of Appeals acknowledged 
authority from other jurisdictions stating that a warrant may be 
valid if the face of the warrant reflects the fact that it was issued 
based upon the personal knowledge of the issuing magistrate or 
judge, but the Court of Appeals determined: 

In the present case, there is simply no evidence in the 
record upon which we can assess the validity of the war- 
rant at issue. The face of the warrant does not include any 
statements which indicate that the warrant was issued upon 
the personal knowledge of the issuing judge or that the 
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issuing judge was the same judge whom Davidson failed to 
appear in front of. There is no supporting affidavit or any 
other sworn testimony upon which we can assess whether 
there was probable cause for issuing the warrant. Although 
we recognize that in these cases where warrants are issued 
for failure to appear or pay a judgment and costs, the lack 
of an affidavit may be overcome by the presence of some 
evidence upon which we can adjudge the validity of the 
warrant; no such evidence exists in the present case. As a 
result, we conclude that the State failed to establish that the 
search in the present case was the result of a valid legally 
issued warrant. 
Id. at 14-15, 607 N.W.2d at 226. 

The Court of Appeals further determined that there was no 
evidence in the record otherwise establishing the reasonableness 
of the search or that the “good faith” exception to the warrant 
requirement could be applied. Jd. Accordingly, the Court of 
Appeals reversed the judgment and remanded the cause with 
directions to the district court to grant the motion to suppress 
and to conduct further proceedings consistent with the Court of 
Appeals’ opinion. /d. This court sustained the State’s petition for 
further review. 


ASSIGNMENTS OF ERROR 
The State assigns, renumbered and restated, that the Court of 
Appeals erred in (1) determining that the arrest warrant should 
have been supported by an affidavit establishing probable cause, 
(2) applying the wrong standard of review to determine whether 
the arresting officers were acting in good faith upon the warrant, 
and (3) finding that the “good faith” exception was inapplicable. 


STANDARD OF REVIEW 

[1,2] In reviewing a trial court’s ruling on a motion to sup- 
press, an appellate court reviews the ultimate determination of 
probable cause de novo and reviews the findings of fact made by 
the trial court for clear error, giving due weight to the inferences 
drawn from those facts by the trial court. State v. Baue, 258 Neb. 
968, 607 N.W.2d 191 (2000); State v. Nissen, 252 Neb. 51, 560 
N.W.2d 157 (1997). In making the determination as to factual 
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questions, an appellate court does not reweigh the evidence or 
resolve conflicts in the evidence, but, rather, recognizes the trial 
court as the finder of fact and takes into consideration that it 
observed the witnesses. State v. Tucker, 257 Neb. 496, 598 
N.W.2d 742 (1999). 


ANALYSIS 


VALIDITY OF ARREST WARRANT 

[3] The State’s first assignment of error addresses the Court 
of Appeals’ determination that the arrest warrant should have 
been supported by an affidavit establishing probable cause. This 
determination is critical, because it is undisputed that the search 
of Davidson took place without a search warrant. If police have 
acted without a search warrant, the State has the burden to prove 
that the search was conducted under circumstances substantiat- 
ing the reasonableness of such search or seizure. State v. Childs, 
242 Neb. 426, 495 N.W.2d 475 (1993); State v. Vermuele, 241 
Neb. 923, 492 N.W.2d 24 (1992). In this case, the warrantless 
search is valid only if made incidental to a lawful arrest. See 
State v. Buckman, 259 Neb. 924, 613 N.W.2d 463 (2000). 

[4] The validity of the arrest warrant turns on whether the 
county court had probable cause to issue the warrant pursuant to 
which Davidson was arrested. See, U.S. Const. amend. IV; Neb. 
Const. art. I, § 7. Generally, in determining whether probable 
cause exists for the issuance of an arrest warrant, the issuing 
magistrate is to make a commonsense decision whether, given 
the totality of the circumstances set forth in the affidavit before 
him or her, including the veracity and basis of knowledge of the 
persons supplying the hearsay information, there is a fair proba- 
bility the defendant was implicated in the crime. State v. Tucker, 
supra; State v. Cortis, 237 Neb. 97, 465 N.W.2d 132 (1991). 

Here, however, there is no affidavit supplying probable cause. 
In most instances, the lack of a sufficient affidavit or other sup- 
porting document establishing probable cause means that the 
warrant is invalid. See, generally, //linois v. Gates, 462 U.S. 213, 
103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983); State v. Johnson, 256 
Neb. 133, 589 N.W.2d 108 (1999). The State argues that the 
information establishing probable cause can be found in the 
warrant itself, which provides, in relevant part: 
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On March 13, 1998, this defendant was convicted and 
sentenced to pay judgment(s) and costs of $61.64. The full 
amount has not been paid, leaving a balance due of . [sic] 
The defendant requested an extension of time to pay the 
judgment(s) and costs, and was ordered to pay in full on or 
before April 15, 1998, or appear before this court to show 
cause why he/she should not be committed to jail for non- 
payment of judgment(s) and costs as ordered. 

The defendant has failed to pay the judgment(s) and 
costs and further has failed to show cause why he/she 
should not be committed to jail for non-payment of judg- 
ment(s) and costs as ordered. 

It is ordered that you immediately arrest the defendant 
and comply with one of the following: 

1. Defendant may be released upon payment.... 

2. Deliver the defendant to the jailer of Hall County to 
stand committed to the Hall County Jail to serve his/her 
judgment(s) and costs at the rate provided by law. 

The warrant bears the signature of the county court judge. 
The State argues, in essence, that the failure to pay a fine or to 
appear in court is a violation, the commission of which is within 
the personal knowledge of the court. Since the information 
establishing probable cause is already in the possession of the 
court, the State asserts that no affidavit is required. Davidson 
argues, on the other hand, that because there was no proof that 
the county court judge had “personal knowledge” of his alleged 
nonpayment or failure to appear to show cause, the federal and 
state Constitutions require the county court to have a swom 
statement of probable cause in order to issue the arrest warrant. 
Both Davidson and the State are partially correct; thus, we 
granted further review in this case to clarify the circumstances 
under which a county judge may issue an arrest warrant based 
on personal knowledge. 

The: Court of Appeals acknowledged, as do we, that other 
jurisdictions have recognized that the lack of an affidavit may be 
overcome by other competent evidence in the record upon which 
the validity of the warrant may be judged. For example, if the 
face of the warrant reflects the fact that it was issued based upon 
the personal knowledge of the issuing magistrate or judge or has 
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a complaint attached which sets forth in sworn form the facts 
upon which the allegation of the defendant’s failure to appear is 
based, the warrant’s validity may be judged without an available 
affidavit. See, e.g., McGrain v. Daugherty, 273 U.S. 135, 157, 
47 S. Ct. 319, 71 L. Ed. 580 (1927) (courts “may order commit- 
ments without other proof than their own knowledge of the 
occurrence”); State v. Noble, 314 Or. 624, 842 P.2d 780 (1992); 
Kosanda vy. State, 727 S.W.2d 783 (Tex. App. 1987) (affidavit 
not required if facts supporting probable cause occur in presence 
of court). 

[5] The “personal knowledge” exception to the affidavit 
requirement recognizes the commonsense notion that there is no 
point in a judge executing an affidavit when that judge has per- 
sonal knowledge of facts establishing probable cause. See State 
v. Pinela, 113 N.M. 627, 830 P.2d 179 (N.M. App. 1992). See, 
also, United States v. Evans, 574 F.2d 352, 355 (6th Cir. 1978) 
(stating that “when an accused person or a subpoenaed witness 
fails to appear in court, the judge will issue a bench warrant 
ordering that person arrested and brought before the court” and 
that “[s]uch warrants are clearly valid and based on probable 
cause”). Accord, U.S. v. Bigalk, 175 F.R.D. 628 (W.D. Mo. 
1997); People v. Allibalogun, 312 Ill. App. 3d 515, 727 N.E.2d 
633, 245 Ill. Dec. 186 (2000). 

We agree with the majority of courts that have established a 
personal knowledge exception to the affidavit requirement. It 
would be unreasonable to conclude that a court, acting under the 
solemn obligation of its oath of office, would nonetheless be 
required to affirm by separate affidavit events that took place in 
its presence. To require the production of a separate affidavit, 
where the evidence supporting a finding of probable cause is 
personally known to the court and can be set forth in the warrant 
itself, would accomplish nothing other than to elevate form over. 
substance. 

We furthermore conclude that the personal knowledge excep- 
tion should encompass a situation in which the issuing judge 
personally reviews the records of the court. 

The number and type of records kept, and the virtually 
universal use of computers to record vast quantities of 
information in our society, make it unrealistic to require a 
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witness to have personally observed each aspect of a trans- 

action if he is familiar with the method the organization 

routinely uses to compile and record such data. 
State v. Pinela, 113 N.M. at 629, 830 P.2d at 181. This logic is 
particularly pertinent where the court supervises the personnel 
who enter the data into the records of the court and, as here, the 
evidence establishing probable cause is contained entirely 
within the court records. The failure to pay a fine, for instance, 
is evidenced solely by the court records establishing that a fine 
was ordered and that the fine remains unpaid. Under such cir- 
cumstances, the judge is as capable as any employee of the court 
of reviewing the court records and acting upon the personal 
knowledge obtained from that review. 

[6] We therefore hold that a court may issue an arrest warrant 
without a supporting affidavit where the facts supporting proba- 
ble cause for the issuance of the warrant are within the personal 
knowledge of the court. The personal knowledge of the court, 
for these purposes, includes events that have taken place in the 
physical presence of the court and facts that are contained in the 
official records of the court. In order for such a warrant to be 
valid, however, the face of the warrant must (1) set forth the 
facts giving rise to probable cause for the issuance of the war- 
rant and (2) affirmatively state that the issuing judge either (a) 
personally witnessed the events recited in the warrant or (b) per- 
sonally reviewed the official records of the court, thus ensuring 
that the validity of the data in the court records is adequately 
scrutinized by the issuing judge or magistrate. 

Applying this holding to the facts, we conclude that the war- 
rant in the instant case does not meet the requirements of the 
personal knowledge exception to the affidavit requirement. The 
warrant simply recites that Davidson failed to pay a fine or to 
appear in court to show good cause why he should not be jailed 
for failing to pay the fine. The warrant does not show on its face 
how the issuing judge became aware that Davidson had not paid 
the fine or appeared in court. Thus, the Court of Appeals cor- 
rectly determined that based on this record, the warrant did not 
fall within the personal knowledge exception to the affidavit 
requirement and that the warrant was not validly issued. The 
State’s first assignment of error is without merit. 
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Goop FaitH EXxcePTION 
[7,8] The State’s second and third assignments of error relate to 
the “good faith” exception to the exclusionary rule. Even though 
the arrest warrant was invalid, the search incident to arrest need 
not result in exclusion of the challenged evidence if the arresting 
officers relied in good faith on the warrant. The exclusionary rule 
is inapplicable to evidence obtained pursuant to an invalid warrant 
upon which police officers acted in objectively reasonable good 
faith reliance. State v. Edmonson, 257 Neb. 468, 598 N.W.2d 450 
(1999), citing United States v. Leon, 468 U.S. 897, 104 S. Ct. 
3405, 82 L. Ed. 2d 677 (1984). Suppression of evidence should be 
ordered only in those cases in which exclusion will further the 
purposes of the exclusionary rule. /d. 
“First, the exclusionary rule is designed to deter police mis- 
conduct rather than to punish the errors of judges and mag- 
istrates. Second, there exists no evidence suggesting that 
judges and magistrates are inclined to ignore or subvert the 
Fourth Amendment or that lawlessness among these actors 
requires application of the extreme sanction of exclusion. 
“Third, and most important, we discern no basis, and are 

offered none, for believing that exclusion of evidence 
seized pursuant to a warrant will have a significant deter- 
rent effect on the issuing judge or magistrate.” 

Id. at 479, 598 N.W.2d at 459, quoting United States v. Leon, 

supra. 

[9] Suppression remains an appropriate remedy if (1) the 
magistrate or judge in issuing a warrant was misled by informa- 
tion in an affidavit that the affiant knew was false or would have 
known was false except for his or her reckless disregard of the 
truth; (2) the issuing magistrate wholly abandoned his or her 
judicial role in the manner condemned in Lo-Ji Sales, Inc. v. 
New York, 442 US. 319, 99 S. Ct. 2319, 60 L. Ed. 2d 920 
(1979); (3) the warrant is based on an affidavit so lacking in 
indicia of probable cause as to render official belief in its exis- 
tence entirely unreasonable; or (4) the warrant is so facially 
deficient that the executing officer cannot reasonably presume it 
to be valid. See State v. Edmonson, supra. If none of the afore- 
mentioned circumstances exist, the evidence should not be sup- 
pressed. Id. 
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[10,11] In assessing the good faith of an officer’s conducting 
a search pursuant to a warrant, an appellate court must look to 
the totality of the circumstances surrounding the issuance of the 
warrant, including information not contained within the four 
corners of the affidavit. Jd. When evaluating whether the warrant 
was based on an affidavit so lacking in indicia of probable cause 
as to render official belief in its existence entirely unreasonable, 
an appellate court should address whether the officer, consid- 
ered as a police officer with a reasonable knowledge of what the 
law prohibits, acted in objectively reasonable good faith in rely- 
ing on the warrant. /d. 

[12] The Court of Appeals, in reaching its conclusion that the 
good faith exception did not apply, relied upon this court’s deci- 
sion in State v. Reeder, 249 Neb. 207, 543 N.W.2d 429 (1996), 
for the proposition that the test for reasonable reliance was 
whether the affidavit was sufficient to create disagreement 
among thoughtful and reasonable judges as to the existence of 
probable cause. See State v. Davidson, 9 Neb. App. 9, 607 
N.W.2d 221 (2000). This court’s decision in State v. Edmonson, 
supra, expressly overruled State v. Parmar, 231 Neb. 687, 437 
N.W.2d 503 (1989), on that point; and in so doing, implicitly 
overruled State v. Johnson, 256 Neb. 133, 589 N.W.2d 108 
(1999); State v. Reeder, supra; and State v. Wyatt, 6 Neb. App. 
586, 575 N.W.2d 411 (1998). The State’s second assignment of 
error therefore has merit. In order to dispose of this appeal, how- 
ever, it is necessary to consider whether the good faith exception 
is properly applied to these circumstances. 

In Arizona v. Evans, 514 U.S. 1, 115 S. Ct. 1185, 131 L. Ed. 
2d 34 (1995), the U.S. Supreme Court applied a good faith anal- 
ysis to a search incident to arrest, where the arrest warrant was 
invalid. In that case, an officer making a routine traffic stop con- 
ducted a computer inquiry and discovered an outstanding arrest 
warrant for the car’s driver. Jd. The officer placed the suspect 
under arrest, at which time a marijuana cigarette was discovered 
on the suspect and a bag of marijuana was discovered under the 
passenger’s seat. Jd. 

After the police notified the Arizona trial court of the appre- 
hension, it was discovered that the outstanding warrant had 
actually been quashed, but due to a clerical error, the warrant 
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had not been removed from the sheriff’s office records. Id. 
Whether the error was committed by the court or the sheriff’s 
office could not be determined. Jd. After he was charged, the 
defendant moved to have the marijuana suppressed as the fruits 
of an illegal arrest. Jd. On appeal, the Court applied the Leon 
good faith analysis and determined that the search was valid 
because the officer relied in good faith on the information that a 
warrant was outstanding. Jd. 

It seems clear that if an officer can rely in good faith on a 
warrant that had been quashed, the officer in this case could rely 
on the warrant issued by the county court. In this case, the 
record from the hearing on the motion to suppress contains the 
testimony of Investigator David Waskowiak, one of the police 
officers who made the arrest, regarding the circumstances lead- 
ing up to the arrest. Waskowiak testified: 

A. I was present with Investigator Bergmark, also of the 
Hall County Sheriff’s Department. We were in an 
unmarked patrol unit in the downtown business district of 
Grand Island. 

Q. Okay. What occurred at that time? 

A. Approximately at that time we received a call from 
the Grand Island Emergency Center advising us that they 
had received information that Richard Davidson was pres- 
ent at Bud’s Bar. Investigator Bergmark and myself had 
prior knowledge that there was an active arrest warrant for 
Mr. Davidson. 


Q. Showing you what’s been marked as Exhibit No. 1, 
can you tell us what this is? 
A. This is a certified copy of the arrest warrant which 
we were advised was for Richard Davidson. 
Q. Okay. Is this the same one that you were to serve on 
him that date? 
A. Yes. 
Q. And had you seen a copy of this prior to the time you 
went to serve this on him? 
A. Yes, we did. 
Subsequently, Waskowiak and the other investigator went to 
the bar and arrested Davidson, as set forth earlier in the opinion. 
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Waskowiak’s testimony supports the conclusion that he and the 
other investigator acted upon a warrant that they believed, in 
good faith, to be valid and enforceable. 

In this instance, there is no evidence, and Davidson does not 
argue, that the county court was misled prior to issuing the arrest 
warrant. Davidson argues instead that the judge, by issuing a 
warrant based on personal knowledge, abandoned his judicial 
role in the manner condemned by Lo-Ji Sales, Inc. v. New York, 
442 US. 319, 99S. Ct. 2319, 60 L. Ed. 2d 920 (1979). This argu- 
ment is without merit. In Lo-Ji Sales, Inc. v. New York, the judge 
accompanied the police on a search; “allowed himself to become 
a member, if not the leader, of the search party which was essen- 
tially a police operation”; and acted not “as a judicial officer but 
as an adjunct law enforcement officer.” 442 U.S. at 327. 

The record in the instant case reveals that the county court 
judge engaged in no conduct comparable to that in Lo-Ji Sales, 
Inc. v. New York, supra, but, rather, that the judge endeavored to 
perform his judicial function by issuing a bench warrant for 
Davidson’s failure to pay his fine or to appear in court. The 
county court judge did not abandon his “neutral and detached” 
function in this case. See United States v. Leon, 468 U.S. 897, 
104 S. Ct. 3405, 82 L. Ed. 2d 677 (1984). 

[13,14] We have stated that courts have the inherent power to 
do those things reasonably necessary for the administration of 
justice in the exercise of their jurisdiction, that courts are 
charged with the duty of guarding their proceedings against 
everything which interferes with the orderly administration of 
justice, and that the power to punish for violation of its orders or 
judgments is inherent in every court having common-law juris- 
diction. See, Kovarik v. County of Banner, 192 Neb. 816, 224 
N.W.2d 761 (1975); McCauley v. State, 124 Neb. 102, 245 N.W. 
269 (1932); Kregel v. Bartling, 23 Neb. 848, 37 N.W. 668 
(1888). We have further noted that the power to punish for con- 
tempt is incident to every judicial tribune, derived from its very 
constitution, without any expressed statutory aid and inherent in . 
all courts of record. Tyler v. Heywood, 258 Neb. 901, 607 
N.W.2d 186 (2000). 

When these established principles are considered, it is clear 
that the county court did not abandon its judicial role, but was 
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instead acting well within the scope of that role in seeking to 
compel Davidson to comply with its lawful orders. That the 
“judicial role” encompasses the court’s duty to ensure compli- 
ance with its lawful orders cannot be reasonably questioned. 
There is no evidence, nor any argument, to suggest that the per- 
formance of such a function, and a determination regarding the 
straightforward questions whether a fine has been paid or an 
appearance made as ordered, compromises the neutrality or 
detachment of the court. See Atkins v. State, 984 S.W.2d 780 
(Tex. App. 1999). 

[15-17] Davidson further argues that since there was no affi- 
davit supporting the arrest warrant, it lacked indicia of probable 
cause and was facially deficient, such that it was entirely unrea- 
sonable for the executing officers to rely on it. See United States 
v. Leon, supra. Ordinarily, however, an officer cannot be 
expected to question the magistrate’s judgment that the form of 
the warrant is technically sufficient. See State v. Edmonson, 257 
Neb. 468, 598 N.W.2d 450 (1999), citing United States v. Leon, 
supra. Considering the content of the warrant and the testimony 
of Waskowiak, we determine that there was no bad faith in rely- 
ing on the warrant. The issue of exclusion is separate from 
whether the Fourth Amendment has been violated, and exclu- 
sion of evidence is appropriate only if the remedial objectives of 
the exclusionary rule are thought to be most efficaciously 
served. See Arizona v. Evans, 514 U.S. 1, 115 S. Ct. 1185, 131 
L. Ed. 2d 34 (1995). The remedial objective of deterring police 
misconduct is not served by excluding evidence where the error 
was that of the magistrate. See id. 

It may be that after our exposition of the law in this opinion, 
an arresting officer might in the future be required to evaluate 
whether the face of the warrant meets the requirements set forth 
above. In the absence of such precedent to guide the police 
under these circumstances, however, we determine that there 
was no bad faith and, thus, that the evidence was properly not 
excluded at trial. 


CONCLUSION 
We conclude that the requirements of the personal knowledge 
exception are not met in the instant case and that the arrest war- 
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rant issued for Davidson was invalid. We also conclude, how- 
ever, that the arresting officers relied in good faith on the arrest 
warrant issued by the county court. Thus, even though the war- 
rant for Davidson’s arrest was invalid, the fruits of the search 
incident to Davidson’s arrest were properly not excluded from 
evidence. Therefore, the judgment of the Court of Appeals is 
reversed, and the cause is remanded to that court with directions 
to affirm the judgment of the district court. 
REVERSED AND REMANDED WITH DIRECTIONS. 


BERNITA KISSINGER, APPELLEE, V. 
THE GENETIC EVALUATION CENTER, INC., 
A NEBRASKA CORPORATION, APPELLANT. 
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1. Judgments: Appeal and Error. The judgment and factual findings of the trial court 
in an action at law tried to the court without a jury have the effect of a verdict and will 
not be set aside unless clearly wrong. 

2. __:___. In reviewing an action at law, an appellate court reviews the evidence in the 
light most favorable to the prevailing party. However, regarding questions of law, an 
appellate court is obligated to reach a conclusion independent of determinations 
reached by the lower courts. 

3. Actions: Equity. An action in assumpsit for money had and received may be brought 
where a party has received money which in equity and good conscience should be 
repaid to another; in such a circumstance, the law implies a promise on the part of the 
person who received the money to reimburse the payor in order to prevent unjust 
enrichment. 

4. Actions: Equity: Words and Phrases. Although founded on equitable principles, an 
action in assumpsit for money had and received falls under the common-law class of 
assumpsit and is an action at law. 

5. Actions: Equity: Proof. In order to maintain an action in assumpsit for money had 
and received, the plaintiff must show that (1) the defendant received money, (2) the 
defendant retained possession of the money, and (3) the defendant in justice and fair- 
ness ought to pay the money to the plaintiff. 

6. Actions: Equity. There must be some specific legal principle or situation which 
equity has established or recognized to bring a case within the scope of assumpsit for 
money had and received. 
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7. Contracts: Mortgages: Intent. If an instrument executed by the parties is intended 
by them as security for a debt, whatever may be its form or name, it is in equity a 
mortgage. 

8. Mortgages: Property: Intent. Ordinarily, when a mortgagee becomes the owner of 
the fee, the former estate is merged in the latter. However, the question of merger of 
the interests of a mortgagee as mortgagee and his or her interests as transferee of the 
mortgage is primarily a question of intention. 

9. Mortgages: Merger: Intent. A merger will generally be held to take place where 
there is an intention to merge the two estates, and not to take place where there is an 
intention to keep the mortgage alive. It is the intention of the mortgagee that is 
controlling. 

10. __:__:__.. If there is no expression of intention as to merger at the time the mort- 
gagee acquired the equity of redemption, it will be presumed, in the absence of cir- 
cumstances indicating a contrary purpose, that the mortgagee intended to do that 
which would prove most advantageous to himself or herself. 

11. Actions: Equity: Merger: Appeal and Error. When considering an equitable 
merger doctrine through the overlay of an assumpsit theory, because assumpsit is an 
action at law, the legal standard of review applicable to assumpsit shall be utilized. 

12. Contracts: Consideration. Generally, there is sufficient consideration for a promise 
if there is any benefit to the promisor or any detriment to the promisee. 

13. __:___. For the purpose of determining consideration for a promise, the benefit need 
not be to the party contracting, but may be to anyone else at the contracting party’s 
procurement or request. 


Appeal from the District Court for Clay County: STEPHEN 
ILLINGworTH, Judge. Affirmed. 


Lyle Joseph Koenig, of Koenig & Stover, for appellant. 


Andrew M. Loudon, of Seiler, Parker & Moncrief, P.C., for 
appellee. 


HENpryY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

Bernita Kissinger, the appellee, filed a petition to compel 
Genetic Evaluation Center, Inc. (GEC), the appellant, to repay 
the remainder of a $40,000 note she had previously provided to 
GEC. The note was cosigned by GEC and Bernita’s husband, 
Ralph Kissinger, Jr., who simultaneously gave Bernita a security 
interest in a house for the note. Ralph subsequently deeded the 
property securing the note to Bernita, citing reasons other than 
satisfaction of the note for doing so. GEC continued to pay 
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Bernita on the note. GEC filed a counterclaim in this action on 
an assumpsit theory to recover the amount it had paid to Bernita 
on the note. Following an adverse judgment on the counter- 
claim, GEC appealed. We conclude that the transfer by Ralph 
does not extinguish the debt by merging the mortgage and the 
fee title of the property. Therefore, we affirm the judgment of 
the district court that Bernita is not required to repay the money 
she received from GEC. 


FACTUAL BACKGROUND 

Ralph and his first wife lived in a house in Fairfield, Nebraska 
(Fairfield House). Ralph’s first wife died in 1977, and he mar- 
ried Bernita in February 1979. Prior to their marriage, Ralph and 
Bernita signed a premarital agreement under which they relin- 
quished each other’s property and Ralph gave Bernita a life 
estate in the Fairfield House. Throughout their marriage, Ralph 
and Bernita have lived in Hastings, Nebraska. 

In 1986, Ralph approached Bernita and told her that a son 
from his first marriage, William F. Kissinger (Bill), needed 
money for GEC, a corporation whose sole shareholders were 
Ralph and Bill. Ralph asked Bernita to loan $40,000 to GEC, 
and she agreed. It should be noted that one of the reasons GEC 
was formed was to give the Kissinger family another entity with 
which to borrow money. On December 26, 1986, Bill, as presi- 
dent of GEC, and Ralph, in his personal capacity, signed a 
promissory note for $40,000 in favor of Bernita. On the same 
day the note was signed, in exchange for the loan, Ralph exe- 
cuted a deed of trust which gave Bernita a security interest in his 
Fairfield House. GEC has never had an ownership interest in the 
Fairfield House, nor did it participate in granting Bernita a secu- 
rity interest in the house. 

On the same day Bernita’s funds were transferred to GEC, 
Ralph, as treasurer of GEC, orchestrated the transfer of 
Bernita’s loan proceeds and other funds to Kissinger Feedlots, 
Inc., a business owned by Ralph, Bill, and another son of 
Ralph’s. Thus, GEC had Bernita’s funds in its possession for 
less than 1 day. 

Three days later, Bernita’s loan was transferred from 
Kissinger Feedlots to Kissinger Farms, Inc., a business solely 
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owned by Ralph. Thereafter, Ralph obtained a cashier’s check 
and used the funds to satisfy an obligation to the Federal 
Deposit Insurance Corporation. 

Bill testified that Kissinger Feedlots has likely paid the 
money back to GEC. GEC did not list Kissinger Feedlots as a 
debtor when GEC subsequently filed for bankruptcy. 

On March 7, 1987, shortly after Bernita was given a security 
interest in the Fairfield House, Ralph executed a warranty deed 
transferring the Fairfield House to Bernita. 

The reason for transferring the house to Bernita is not clear. 
There is no evidence, however, indicating that the transfer was 
in satisfaction of Bernita’s loan. Bill testified that he thought 
Ralph had transferred the property in order to protect it from his 
creditors. Ralph stated that he did not intend the transfer to be in 
satisfaction of the promissory note. Bernita testified that Ralph 
came home one day and told her that he was going to deed her 
the house. When Bernita asked Ralph whether the deed had any- 
thing to do with the security for her loan, Ralph responded, “No, 
it has nothing to do with that. I just want you to have it.” Bernita 
continues to own the house. In 1986, the property was assessed 
at $71,745 for tax purposes. 

Bernita has been partially repaid on the note by GEC. Bill did 
not discover that the Fairfield House had been transferred to 
Bernita until 1991 or 1992. Despite knowing that the house was 
in Bernita’s name, GEC continued to make payments on the 
note. All of the payments on the loan were made between 1989 
and 1992 by Ralph in his capacity as treasurer of GEC, totaling 
$31,252 in principal and interest. 

Bernita filed this action against GEC and Bill seeking repay- 
ment of the balance of the note from GEC. GEC asserted the 
defense of failure of consideration. GEC also filed a counter- 
claim, on an assumpsit theory, requesting a full refund of the 
amount it had paid to Bernita on the note. GEC asserted that 
Bernita had received title to the house securing the note prior to 
any payments by GEC being made on the note and that Bernita 
should not be allowed to keep the money. 

The district court determined that it would be unfair to invoke 
the doctrine of merger in this case to cancel GEC’s debt and 
require Bernita to repay the money GEC had paid to her. The 
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court reasoned that GEC never owned the real estate and pre- 
sumably received some benefit from the loan as it kept paying 
principal and interest. 

The district court also found that it would be unfair to enter a 
judgment for Bernita for the unpaid principal and interest 
because Bernita did have a home conveyed to her. The court 
then entered judgment dismissing each party’s claim and 
ordered each to pay one-half of the court costs. GEC appealed 
from that part of the district court’s judgment dismissing its 
counterclaim. Bernita did not appeal the district court’s dis- 
missal of her petition. 


ASSIGNMENT OF ERROR 
GEC assigns as error the district court’s ruling that Berita is 
not required to repay with interest the money she received from 
GEC. 


STANDARD OF REVIEW 

[1,2] Although founded on equitable principles, an action for 
assumpsit falls under the common-law class of assumpsit and is 
an action at law. Fackler v. Genetzky, 257 Neb. 130, 595 N.W.2d 
884 (1999); Daubman v. CBS Real Estate Co., 254 Neb. 904, 
580 N.W.2d 552 (1998). The judgment and factual findings of 
the trial court in an action at law tried to the court without a jury 
have the effect of a verdict and will not be set aside unless 
‘clearly wrong. Daubman v. CBS Real Estate Co., supra. In 
reviewing an action at law, an appellate court reviews the evi- 
dence in the light most favorable to the prevailing party. Id. 
However, regarding questions of law, an appellate court is obli- 
gated to reach a conclusion independent of determinations 

reached by the lower courts. Id. 


ANALYSIS 


ASSUMPSIT 
[3,4] An action in assumpsit for money had and received may 
be brought where a party has received money which in equity 
and good conscience should be repaid to another. Fackler v. 
Genetzky, supra; Daubman v. CBS Real Estate Co., supra. In 
such a circumstance, the law implies a promise on the part of the 
person who received the money to reimburse the payor in order 
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to prevent unjust enrichment. /d. Although founded on equitable 
principles, the action falls under the common-law class of 
assumpsit and is an action at law. /d. 

[5] In order to maintain an action in assumpsit for money had 
and received, the plaintiff must show that (1) the defendant 
received money, (2) the defendant retained possession of the 
money, and (3) the defendant in justice and fairness ought to pay 
the money to the plaintiff. Fackler v. Genetzky, supra. 

[6] Importantly, there must be some specific legal principle or 
Situation which equity has established or recognized to bring a 
case within the scope of assumpsit for money had and received. 
See, Wrede v. Exchange Bank of Gibbon, 247 Neb. 907, 531 
N.W.2d 523 (1995), citing Beauregard v. Orleans Trust Co., 108 
Vt. 42, 182 A. 182 (1936) (no recovery of money received can 
be based upon unjust enrichment when recipient can show legal 
or equitable ground for keeping it); Renn v. Wendt, 185 Minn. 
461, 241 N.W. 581 (1932) (where rights of parties to money or 
property are governed by valid contract, action for money had 
and received does not lie). Stated otherwise, one who is free 
from fault cannot be held to be unjustly enriched merely because 
one has chosen to exercise a legal or contractual right. Wrede v. 
’ Exchange Bank of Gibbon, supra. 

GEC has shown that Bernita received money and that she 
retained the money. In order to recover on an action in assump- 
sit for money had and received, GEC must also show that 
Berita should, in equity and good conscience, refund the 
money. In order to prevail under the legal principles stated in 
Wrede v. Exchange Bank of Gibbon, supra, GEC must show a 
specifically recognized legal or equitable principle that would 
have allowed it to avoid past payments on the promissory note 
to Bernita. To that end, GEC advances the equitable theory of 
merger and claims lack of consideration. 


MERGER 
[7] It is generally accepted that if an instrument executed by 
the parties is intended by them as security for a debt, whatever 
may be its form or name, it is in equity a mortgage. Mackiewicz 
v. J.J. & Associates, 245 Neb. 568, 514 N.W.2d 613 (1994); 
Koehn v. Koehn, 164 Neb. 169, 81 N.W.2d 900 (1957). In the 
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instant case, the instrument securing the Fairfield House for the 
promissory note was a deed of trust. Because the deed of trust 
was intended by the parties in this case as security for the note, 
we regard it as a mortgage. 

[8,9] Ordinarily, when a mortgagee becomes the owner of 
the fee, the former estate is merged in the latter. However, the 
question of merger of the interests of a mortgagee as mortgagee 
and his or her interests as transferee of the mortgage is primar- 
ily a question of intention, and a merger will generally be held 
to take place where there is an intention to merge the two 
estates, and not to take place where there is an intention to keep 
the mortgage alive. Wietzki v. Wietzki, 231 Neb. 551, 437 
N.W.2d 449 (1989). This result has been regarded as prevailing 
whether such intention is expressed or implied. /d. It is the 
intention of the mortgagee that is controlling. Jd. These propo- 
sitions are sensible in light of the general notion that the debt 
secured by a mortgage is regarded as the primary obligation 
between the parties and the mortgage is incidental to such 
indebtedness. See, Columbus Land, Loan & Bldg. Assn. v. 
Wolken, 146 Neb. 684,.21 N.W.2d 418 (1946); Shriver v. Sims, 
127 Neb. 374, 381, 255 N.W. 60, 63 (1934) (‘‘[t]he debt is the 
principal thing; the land the incident”); 54A Am. Jur. 2d 
Mortgages § 60 (1996). 

[10] We have also stated that if there was no expression of 
intention in relation to the matter at the time the mortgagee 
acquired the equity of redemption, it will be presumed, in the 
absence of circumstances indicating a contrary purpose, that the 
mortgagee intended to do that which would prove most advanta- 
geous to himself or herself. Wietzki v. Wietzki, supra; Overland- 
Wolf, Inc. v. Koory, 183 Neb. 611, 162 N.W.2d 889 (1968). 

[11] We pause to note that because a merger action is equi- 
table in nature, the standard of review on appeal would normally 
be de novo on the record for factual questions, reaching a con- 
clusion independent of the findings of the trial court. See, Allied 
Mut. Ins. Co. v. Midplains Waste Mgmt., 259 Neb. 808, 612 
N.W.2d 488 (2000); Cao v. Nguyen, 258 Neb. 1027, 607 N.W.2d 
528 (2000). However, because assumpsit is an action at law and 
because we are considering an equitable merger doctrine only 
through the overlay of GEC’s assumpsit theory, we utilize the 
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legal standard of review applicable to assumpsit. Therefore, we 
must view the facts in a light most favorable to the prevailing 
party, which in this case is Bernita, and set aside the judgment 
and factual findings of the district court only if they are clearly 
wrong. 

We must first determine what Bernita’s express or implied 
intention was with respect to merger at the time of the transfer. 
If we cannot discern her intent, we will presume, in the absence 
of circumstances indicating a contrary purpose, that she 
intended to do that which would prove most advantageous to 
herself. Wietzki v. Wietzki, supra. 

The district court specifically found that there was no evi- 
dence that Bernita or Ralph intended the conveyance of the 
Fairfield House to act as a forgiveness of the debt, and our 
review of the record leads us to the same conclusion. Bernita did 
not testify as to her express intent in receiving title to the home. 
However, Bernita’s intent was certainly implied through her 
questioning Ralph, the mortgagor. 

When Ralph unilaterally decided to transfer the home to 
Bernita, the mortgagee, with no request or demand by her, 
Bernita asked Ralph if he was giving her the property in satis- 
faction of the note. Ralph answered that he was not giving her 
the property in satisfaction of the note. Viewing this evidence in 
a light most favorable to Bernita, it is apparent that her ques- 
tioning of Ralph and her satisfaction with his answer that the 
transfer had nothing to do with the note show her intent at the 
time of the transfer was to keep the mortgage alive. Therefore, 
because Bernita did not intend to merge the mortgage and the 
Fairfield House, the mortgage remained in existence. Having 
determined that GEC’s merger theory is without merit, we next 
consider whether there was a failure of consideration. 


FAILURE OF CONSIDERATION 
GEC’s assertion that there was a failure of consideration in 
the promissory note to Bernita, if valid, would also be a specif- 
ically recognized legal or equitable principle that would allow 
GEC to avoid past payments on the note to Bernita. In this case, 
however, there clearly was consideration in the formation of the 
promissory note. 
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[12] Generally, there is sufficient consideration for a promise 
if there is any benefit to the promisor or any detriment to the 
promisee. Production Credit Assn. v. Eldin Haussermann Farms, 
247 Neb. 538, 529 N.W.2d 26 (1995). What that benefit and 
detriment must be or how valuable it must be varies from case to 
case. It is clear, however, that even “a peppercorn” may be suffi- 
cient. Hyde v. Shapiro, 216 Neb. 785, 346 N.W.2d 241 (1984). 

A benefit need not necessarily accrue to the promisor if a 
detriment to the promisee is present, and there is a consideration 
if the promisee does anything legal which he is not bound to do 
or refrains from doing anything which he has a right to do, 
whether or not there is any actual loss or detriment to him or 
actual benefit to the promisor. /d., citing Phelps v. Blome, 150 
Neb. 547, 35 N.W.2d 93 (1948). 

GEC’s assertion that there was no consideration in the instant 
case is based on the premise that it did not receive a benefit from 
the transaction with Bernita. However, the question of consider- 
ation has never been dependent upon whether the promisor con- 
sidered the benefit received sufficient, but only whether, as a 
matter of law, the promisee suffered a detriment or did anything 
which he was not otherwise required to do, no matter how sig- 
nificant in fact was the detriment or promise. Hyde y. Shapiro, 
supra. Bernita, as promisee, obviously suffered a detriment in 
this case by loaning $40,000 to GEC. 

{13] Indeed, Kissinger Feedlots or Kissinger Farms, as 
opposed to GEC, might have reaped the benefit of the loan. 
Nevertheless, the benefit need not be to the party contracting, 
but may be to anyone else at the contracting party’s procurement 
or request. Production Credit Assn. v. Eldin Haussermann 
Farms, supra. 

While the district court found it unclear as to whether GEC 
received a direct benefit from the loan, that does not impact our 
determination whether there was consideration. In this case, 
Ralph, acting in his capacity as treasurer of GEC, transferred the 
loan proceeds to Kissinger Feedlots as a loan or as purchase 
money for machinery. The motives of the officers of GEC (Bill 
and Ralph) in transferring the $40,000 loan proceeds to other 
Kissinger entities is not entirely clear from the record. What is 
clear from the evidence, however, is that there was certainly a 
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benefit to the promisor, GEC, and a $40,000 detriment to the 
promisee, Bernita, in this loan transaction. There is no merit to 
GEC’s assertion that the loan from Bernita to GEC lacked 
consideration. 


CONCLUSION 

Because GEC’s merger and failure of consideration theories 
have failed, there is no specifically recognized legal or equitable 
principle that would allow GEC to avoid past payments on the 
promissory note to Bernita. Therefore, GEC’s counterclaim 
based in assumpsit for money had and received fails. The district 
court did not err in denying GEC recovery of the money it had 
paid Bernita on the note after the property securing the note was 
transferred to her. The judgment of the district court is therefore 


affirmed. 
AFFIRMED. 
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1. Declaratory Judgments: Appeal! and Error. In an appeal from a declaratory judg- 
ment, an appellate court, regarding questions of law, has an obligation to reach its 
conclusion independent from the conclusion reached by the trial court. 

2. Workers’ Compensation: Subrogation: Tort-feasors: States, An employer’s or 
insurer’s subrogation interest in an injured employee’s recovery from a third-party 
tort-feasor is determined by the law of the state in which the employee obtained work- 
ers’ compensation benefits. 

3. Contracts: Parties: Intent. In order to be bound to a contract as a third-party bene- 
ficiary, one must accept a benefit conferred by a contract, wherein the contracting par- 
ties by express stipulation or by reasonable intendment contemplated and made pro- 
vision for the rights and interests of the one not named as a party to the contract. 

4. Appeal and Error. An appellate court will not consider an issue on appeal that was 
not presented to or passed upon by the trial court. 

5. Workers’ Compensation: Attorney Fees: Notice: Waiver. When an employer, 
rather than taking advantage of its opportunity to have the settlement set aside, seeks 
to share in the settlement proceeds under Neb. Rev. Stat. § 48-118 (Reissue 1998), the 
employer is obligated to pay a reasonable portion of the employee’s attorney fees 
under § 48-118, and any defect in the notice provided to the employer is waived. 
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Appeal from the District Court for Sarpy County: WILLIAM B. 
ZASTERA, Judge. Reversed and remanded for further 
proceedings. 


Walter R. Metz, Jr., for appellant. 


Robin L. Binning and Michael J. Plambeck, of Binning & 
Plambeck, for appellees. 


HENpDry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


HEnpry, C.J. 
INTRODUCTION 

Appellees, Frank Turney and Ginger Turney, brought a 
declaratory judgment action petitioning the district court to 
determine the “rights, duties and legal obligations” of the 
Turneys and Werner Enterprises, Inc. (Werner), as the result of 
a settlement reached between the Turneys and third-party tort- 
feasors. The district court for Sarpy County found that Werner 
was not entitled to any credit or setoff for future workers’ com- 
pensation payments to the Turneys. Werner appealed, and we 
moved the case to our court pursuant to our authority to regulate 
the caseloads of this court and the Nebraska Court of Appeals. 
Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


FACTUAL BACKGROUND 

On September 16, 1992, the Turneys, while working for 
Werner as tractor-trailer operators, were involved in an accident 
in Pennsylvania. A spare tire from another tractor-trailer came 
loose and struck the Turneys’ tractor-trailer. The Turneys both 
suffered serious head, neck, and back injuries. The Turneys 
received temporary total workers’ compensation disability ben- 
efits that were paid by Werner, which is self-insured under 
Nebraska’s workers’ compensation laws. 

In 1994, the Turneys, without joining Werner as a party, 
brought suit in Pennsylvania against the parties claimed to be 
responsible for the accident: Mylet Trucking Company, Joseph 
Yamulla, and Raymond Mylet (collectively the tort-feasors). 
Mylet Trucking Company was, at the time, insured by General 
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Insurance Company of America (General Insurance) and repre- 
sented by attorney Allen L. Rothenberg. 

The tort-feasors eventually agreed to settle with the Turneys 
for $1 million, the maximum limit of the policy with General 
Insurance. In January 1996, during negotiations between the 
Turneys and the tort-feasors, counsel for the Turneys contacted 
Werner to ascertain how much Werner had paid in workers’ 
compensation benefits. Werner informed counsel for the 
Tumeys that as of January 16, 1996, it had paid $242,235.80. 
The record shows that Werner thereafter participated in negotia- 
tions regarding the language of a proposed settlement agreement 
between the Turneys, Werer, and the tort-feasors. Werner, how- 
ever, eventually refused to sign the proposed settlement agree- 
ment, concluding that characterizing the settlement as payment 
for the Turneys’ “pain and suffering only” was adverse to 
Werner’s subrogated workers’ compensation interests under 
Neb. Rev. Stat. § 48-118 (Reissue 1993). 

Instead, on May 10, 1996, Werner signed a separate “General 
Release” document. The parties to this general release included 
Werner, the tort-feasors, and their insurer, General Insurance, 
but did not include the Tumeys. In this document, Werner 
released any and all claims arising out of the September 1992 
accident against the tort-feasors and General Insurance in 
exchange for $242,235.80. On June 1, 1996, the Turneys, the 
tort-feasors, General Insurance, and Rothenberg executed a sep- 
arate settlement agreement. Werner had been removed as a sig- 
natory to this settlement agreement because of its earlier refusal 
to sign. 

Under the terms of the settlement agreement, each of the 
Tumeys received an initial payment of $350,000. Additionally, 
the Turneys were to receive approximately $16,600 each per 
year for 10 years. 

Paragraph 14 of the settlement agreement states in part: 

It is further understood and agreed by all parties that the 
Law Firm of Allen Rothenberg, will immediately pay to 
Werner Enterprises, Inc., out of the “initial payment”, the 
amount of $242,235.80, which represents full and com- 
plete payment of any and all claims or causes of action 
which Werner Enterprises, Inc. may have against the plain- 
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tiffs, the firm, the defendants or the insurer with respect to 
payments of worker’s compensation benefits including, but 
not limited to, medical bills, lost wages, defense costs, 
attorney’s fees, administrative costs and any other claims 
Werner Enterprises, Inc. may have against any party to this 
agreement. 

The payment to Werner was not immediately made. On 
December 5, 1996, Werner wrote to Rothenberg in an attempt to 
collect the $242,235.80. On December 10, Werner wrote a sec- 
ond letter to Rothenberg, noting: 

Werner has not been given a single legitimate or legally 
cognizable reason why your law firm has failed to abide by 
the terms of the Settlement Agreement, to which it 
[Rothenberg] also is a signatory party, in respect of why 
the worker’s compensation lien payments funded by 
Werner have not been “immediately” paid as negotiated, 
agreed to, and required by all parties to the Settlement 
Agreement and Release .... 
Rothenberg then paid Werner $242,235.80. 

On September 8, 1996, during the dispute over the 
$242,235.80, Werner stopped making workers’ compensation 
payments to the Turneys, asserting that it was entitled to a credit 
against future payments under § 48-118 until the proceeds of the 
settlement were exhausted. In January 1997, the Turneys peti- 

. tioned the Nebraska Workers’ Compensation Court to order 
Werner to resume workers’ compensation benefits to them as of 
September 1996. The following December, the compensation 
court ordered that the case be stayed until “the subrogation of 
Werner Enterprises, Inc., pursuant to §48-118, R.S. Supp. 1996, 
has been determined.” 

The Turneys then brought this declaratory judgment action in 
the Sarpy County District Court. Werner contended in district 
court that its subrogation interest in the settlement proceeds 
included, in addition to the $242,235.80 already received, a sep- 
arate right to a credit against future workers’ compensation pay- 
ments. The Turneys contended Werner was a third-party benefi- 
ciary to the settlement agreement and that as such, Werner had 
expressly bargained away its right to a credit for future pay- 
ments under § 48-118 in exchange for the $242,235.80 payment. 
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At the bench trial, Werner sought to introduce certain testi- 
mony from one of its attorneys representing Werner in the set- 
tlement negotiations. The attorney was asked whether, in his 
opinion, Werner followed the usual procedures utilized by 
employers when they are entitled to a credit against future work- 
ers’ compensation benefits. The Turneys’ counsel objected on 
the basis of relevance, and the objection was sustained. 

Werner also sought to introduce testimony from its workers’ 
compensation supervisor regarding the amount of benefits the 
Turneys received from June to September 1996. The Turneys’ 
counsel objected on the basis of relevance, and the objection 
was sustained. 

In the district court’s April 1999 order, it found that “the 
applicable law with respect to Werner’s subrogation rights and 
the limitations thereon is Pennsylvania law” and concluded that 
Werner was not entitled to any credit against future workers’ 
compensation payments. Werner filed a motion for new trial, 
which was denied, and this appeal followed. 


ASSIGNMENTS OF ERROR 

Werner asserts, rephrased and summarized, that the trial court 
erred in (1) finding that Pennsylvania law determined Werner’s 
subrogation rights; (2) finding that Werner was a third-party 
beneficiary of the settlement agreement and that under the terms 
of the settlement agreement, Werner waived its right to assert a 
credit against future workers’ compensation payments; (3) find- 
ing that the Turneys would have been entitled under § 48-118 to 
deduct a reasonable portion of their attorney fees; (4) excluding 
the testimony of Werner’s attorney and Werner’s workers’ com- 
pensation supervisor; (5) failing to find that the terms of the set- 
tlement agreement were ambiguous; and (6) denying Werner’s 
motion for a new trial. 


STANDARD OF REVIEW 
[1] In an appeal from a declaratory judgment, an appellate 
court, regarding questions of law, has an obligation to reach its 
conclusion independent from the conclusion reached by the trial 
court. Combined Insurance v. Shurter, 258 Neb. 958, 607 
N.W.2d 492 (2000); Johnson v. Clarke, 258 Neb. 316, 603 
N.W.2d 373 (1999). 
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ANALYSIS 


CONFLICT OF LAWS 

Werner asserts the trial court erred in determining that “the 
applicable law with respect to Werner’s subrogation rights and 
the limitations thereon is Pennsylvania law.” Werner first argues 
that neither the trial court nor this court should apply 
Pennsylvania law to this dispute because this issue was not 
raised by the pleadings. 

[2] Assuming without deciding that the Turneys’ petition for 
declaratory judgment properly raised the conflict of laws issue, 
it is nevertheless generally accepted that an employer’s or 
insurer’s subrogation interest in an injured employee’s recovery 
from a third-party tort-feasor is determined by the law of the 
state in which the employee obtained workers’ compensation 
benefits. See, Van Den Heuval v. Wallace, 382 Pa. Super. 242, 
555 A.2d 162 (1989); LaBombard v. Peck Lumber Co., 141 Vt. 
619, 451 A.2d 1093 (1982); Perry v. Carter, 620 S.W.2d 50 (Mo. 
App. 1981); 9 Arthur Larson & Lex K. Larson, Larson’s 
Workers’ Compensation Law § 144 (1999). 

In this case, the Turneys entered into an employment contract 
with Wemer, a corporation licensed and doing business within 
the State of Nebraska, with its corporate offices in Sarpy 
County, Nebraska. The Turneys received benefits under 
Nebraska workers’ compensation statutes and still have a claim 

‘for benefits pending before the Nebraska Workers’ 
Compensation Court. Under these facts, we determine that the 
trial court erroneously concluded that Werner’s subrogated 
workers’ compensation interest in the settlement proceeds was 
governed by Pennsylvania’s workers’ compensation statutes. 
Werner’s subrogated interest in the settlement proceeds is prop- 
erly determined according to § 48-118. 

For the sake of completeness, we note that paragraph 21 of 
the settlement agreement does provide that the settlement agree- 
ment itself “shall be construed and interpreted in accordance 
with the laws of the Commonwealth of Pennsylvania.” However, 
we need not determine the effect of this provision, for as dis- 
cussed more fully below, Werner did not sign the settlement 
agreement, nor is Werner bound by its terms as a third-party 
beneficiary. 
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WERNER’S SUBROGATED INTEREST UNDER § 48-118 

Under § 48-118, prior to its amendment by 1994 Neb. Laws, 
L.B. 594, employers and insurers were subrogated “dollar for 
dollar” in any recovery against a third-party tort-feasor. See 
Jackson v. Branick Indus., 254 Neb. 950, 581 N.W.2d 53 (1998). 
With the enactment of L.B. 594, insurers and employers are now 
subrogated for the amount judicially determined to be a fair and 
equitable division of the settlement under the circumstances. 
Jackson v. Branick Indus., supra. See, also, § 48-118 (Cum. 
Supp. 1996). 

We have determined that L.B. 594 was a substantive change to 
§ 48-118 and cannot be applied retroactively. Jackson v. Branick 
Indus., supra. Thus, because the Turneys’ accident occurred prior 
to the enactment of L.B. 594, Werner’s dollar-for-dollar interest 
includes both reimbursement for the workers’ compensation pay- 
ments already paid and a credit against any payments that may be 
due in the future. See § 48-118 (Reissue 1993). 

However, the Turneys argue that Werner relinquished its sub- 
rogated workers’ compensation interests under § 48-118 by 
using the language of the settlement agreement to assert its right 
to the $242,345.80. The Turneys contend that Werner, in invok- 
ing the language of the settlement agreement, became a third- 
party beneficiary and is now bound by the same settlement 
agreement which Werner refused to sign. 


SETTLEMENT AGREEMENT 

In asserting that Werner is a third-party beneficiary of the set- 
tlement agreement, the Turneys primarily rely on two letters 
sent by Werner to Rothenberg in which Werner asserted its right 
to be paid $242,235.80 out of the Turneys’ settlement proceeds 
held by Rothenberg. In the December 10, 1996, letter, Werner 
points out that “the worker’s compensation lien payments 
funded by Werner have not been ‘immediately’ paid as negoti- 
ated, agreed to, and required by all parties to the Settlement 
Agreement and Release.’ In the December 5, 1996, letter, 
Werner quotes paragraph 14 of the settlement agreement, which 
States in part that “the Law Firm of Allen Rothenberg, will 
immediately pay to Werner Enterprises, Inc., out of the ‘initial 
payment’, the amount of $242,235.80.” 
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The Turneys point to additional language contained in para- 
graph 14, also quoted by Werner in its letters to Rothenberg, 
which states that the $242,235.80 “[rJepresents full and com- 
plete payment of any and all claims or causes of action which 
Werner Enterprises, Inc. may have against the plaintiffs.” The 
Turneys assert that because Werner invoked paragraph 14 to 
collect its $242,235.80, Werner is now also bound to the other 
language in paragraph 14 releasing all other claims Werner 
may have against the Turneys, including any claim for future 
credit. 

[3] We find on these facts that Werner is not bound as a third- 
party beneficiary to the settlement agreement. In order to be 
bound to a contract as a third-party beneficiary, one must accept 
a benefit conferred by a contract, wherein the contracting parties 
by express stipulation or by reasonable intendment contem- 
plated and made provision for the rights and interests of the one 
not named as a party to the contract. Larsen v. First Bank, 245 
Neb. 950, 515 N.W.2d 804 (1994); Shelter Ins. Cos. v. Frohlich, 
243 Neb. 111, 498 N.W.2d 74 (1993). 

We first note that Werner’s subrogated right to $242,235.80 
existed as a matter of law under § 48-118 and was not a benefit 
conferred by the settlement agreement. The Turneys assert, 
however, that there was a benefit conferred on Werner under the 
settlement agreement in that Werner was released from any obli- 
gation to pay its portion of the Turneys’ attorney fees under 
§ 48-118. We find nothing in the settlement agreement that 
either expressly or impliedly suggests that the Turneys released 
Werner from its potential liability for attorney fees in exchange 
for the $242,235.80. While the Turneys have not yet chosen to 
collect an attorney fee from Werner, the Turneys did not, as a 
bargained-for term of the settlement agreement, waive their 
right under § 48-118 to seek such reimbursement from Werner. 

The settlement agreement, instead of conferring a benefit on 
Werner, arguably could have jeopardized Werner’s subrogated 
rights in the settlement proceeds by characterizing the Turneys’ 
recovery as “for pain and suffering only.” Pain and suffering as 
a separate element of damages is not recoverable in a workers’ 
compensation case. The settlement agreement conferred no ben- 
efit on Werner, whose right to the $242,235.80 existed as a mat- 
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ter of statutory law under § 48-118. This is why Werner refused 
to sign the document. 

The Turneys next contend that Werner impliedly waived its 
right to a future credit by accepting the $242,235.80. As we 
stated in Turner v. Metro Area Transit, 220 Neb. 189, 368 
N.W.2d 809 (1985), accepting what one is entitled to by statute 
is not sufficient to show an implied waiver. Werner did not 
impliedly waive its right to a future credit. 

[4] The Turneys raised for the first time during oral argument 
the question of whether Werner was actually entitled to 
$242,235.80 for past workers’ compensation payments to the 
Turneys. However, there was no issue framed by the pleadings 
regarding the amount of workers’ compensation payments 
already paid to the Turneys by Werner, and the district court did 
Not pass judgment on that issue. An appellate court will not con- 
sider an issue on appeal that was not presented to or passed upon 
by the trial court. Hanigan v. Trumble, 252 Neb. 376, 562 
N.W.2d 526 (1997); Metropolitan Utilities Dist. y. Twin Platte 
NRD, 250 Neb. 442, 550 N.W.2d 907 (1996). 

We find that Werner is not a third-party beneficiary of the set- 
tlement agreement because the agreement did not confer any 
benefit on Werner. Werner also did not impliedly waive its right 
to acredit for future payments under § 48-118. Under § 48-118, 
we conclude that Werner is entitled to a credit against the settle- 
ment proceeds for future workers’ compensation payments to 
the Turneys until the settlement proceeds are exhausted. 


ATTORNEY FEES 

Having concluded that Werner is entitled to a credit against 
future workers’ compensation payments, we next address 
whether Werner is liable for a portion of the Turneys’ attorney 
fees under § 48-118. Werner argues in its brief that it is not obli- 
gated to pay any portion of the attorney fees because the 
Turneys failed to comply with the notice provisions under 
§ 48-118. 

[5] In Combined Insurance v. Shurter, 258 Neb. 958, 607 
N.W.2d 492 (2000), and Austin v. Scharp, 258 Neb. 410, 604 
N.W.2d 807 (1999), which were decided after this case was fully 
briefed, we held that if an employer, rather than taking advan- 
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tage of its opportunity to have the settlement set aside, seeks to 
share in the settlement proceeds under § 48-118, the employer is 
obligated to pay a reasonable portion of the employee’s attorney 
fees, and any defect in the notice provided to the employer is 
waived. 

While Shurter and Scharp were decided under the more 
recent § 48-118 (Reissue 1998), their reasoning is equally appli- 
cable under § 48-118 (Reissue 1993) because the relevant lan- 
guage is the same under both versions of § 48-118. Combined 
Ins. v. Shurter, 258 Neb. at 963, 607 N.W.2d at 497 (“provisions 
of § 48-118 relating to lawsuits against third parties and notice 
were unaffected by L.B. 594”). 

The record shows that although Werner did not receive notice 
and was not made a party pursuant to § 48-118, Werner partici- 
pated in the negotiations surrounding the settlement, chose not 
to have the settlement agreement set aside, and shared in the set- 
tlement proceeds. On this record, we determine that Werner, 
through its “unequivocal conduct” of sharing in the settlement 
proceeds, has waived any objections it might have had to such 
settlement based on lack. of notice under § 48-118. Therefore, 
Werner is liable under § 48-118 for a reasonable portion of the 
Turneys’ attorney fees and expenses. 

Given our determination of the parties’ rights under § 48-118, 
it is not necessary for us to reach Werner’s remaining assign- 
ments of error. 


CONCLUSION 

We determine that the trial court erred in concluding that 
Werner waived its right to assert a credit against future workers’ 
compensation payments. We further determine that Werner is 
liable under § 48-118 to reimburse the Turneys for Werner’s rea- 
sonable portion of the attorney fees and expenses incurred in the 
recovery of Werner’s subrogated interest. Accordingly, we 
remand this cause to the trial court to determine the appropriate 
distribution of the settlement proceeds consistent with this 
opinion. 

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS. 
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Administrative Law: Motor Vehicles: Judgments: Appeal and Error. Decisions 
of the director of the Department of Motor Vehicles, pursuant to Nebraska’s admin- 
istrative revocation statutes, are appealed under the Administrative Procedure Act. 
Administrative Law: Final Orders: Appeal and Error. A final order rendered by 
a district court in a judicial review pursuant to the Administrative Procedure Act may 
be reversed, vacated, or modified by an appellate court for errors appearing on the 
record. 

—_: __: __.. When reviewing an order of a district court under the Administrative 
Procedure Act for errors appearing on the record, the inquiry is whether the decision 
conforms to the law, is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. 

Judgments: Appeal and Error. An appellate court, in reviewing a district court’s 
judgment for errors appearing on the record, will not substitute its factual findings for 
those of the district court where competent evidence supports those findings. 

___: ___. Whether a decision conforms to law is by definition a question of law, in 
connection with which an appellate court reaches a conclusion independent of that 
reached by the lower court. 

Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: 
Venue. A telephonic hearing under the Administrative Procedure Act, Neb. Rev. 
Stat. § 84-913.03 (Reissue 1994), pertaining to driver’s license revocation, is subject 
to the terms of Neb. Rev. Stat. § 60-6,205(6)(a) (Reissue 1998), and according to the 
plain language of § 60-6,205(6)(a), the location of the hearing is tied to counties, 
either the county in which the arrest occurred or to any other county agreed to by the 
parties. 

Venue: Words and Phrases. Venue is the place of trial of an action—the site where 
the power to adjudicate is to be exercised. 

Jurisdiction: Words and Phrases. Subject matter jurisdiction is the power of a tri- 
bunal to hear and determine a case of the general class or category to which the pro- 
ceedings in question belong and to deal with the general subject matter involved. 
Jurisdiction. Litigants cannot confer subject matter jurisdiction upon a tribunal by 
acquiescence or consent. 

Venue: Waiver. Venue provisions confer a personal privilege which may be waived 
by the defendant. 

Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: Venue. 
Neb. Rev. Stat. § 60-6,205(6)(a) (Reissue 1998), establishing the location for admin- 
istrative driver’s license revocation hearings, is a venue statute. 

Venue: Waiver. A claim of improper venue is a matter that may be waived by fail- 
ure to make timely objection. 

Judgments: Attorney Fees. A district court’s order designating that an award of an 
attomey fee under Neb. Rev. Stat. § 23-1201(2) (Reissue 1997) be paid out of the bud- 
get of the Attorney General’s office does not conform to the law. 
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Appeal from the District Court for Dawson County: DONALD 
E. Row anps II, Judge. Reversed and remanded for further 
proceedings. 


Don Stenberg, Attorney General, and Melanie J. 
Whittamore-Mantzios for appellant. 


Russel L. Jones for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 

The Nebraska Department of Motor Vehicles (Department) 
appeals from the order of the district court for Dawson County 
which set aside the order of the Department director which had 
revoked Michael D. Muir’s motor vehicle operator’s license. For 
the reasons stated below, we conclude that the district court’s 
order does not conform to the law, and we reverse the order of 
the district court and remand the cause for further proceedings. 


STATEMENT OF FACTS 

On January 30, 1999, in Dawson County, Nebraska, State 
Patrol Trooper Michael Dowling, through the use of radar, 
clocked Muir driving his motor vehicle in excess of the posted 
speed limit. Dowling also observed Muir swerving several times 
out of his lane of traffic, either over the center line or onto the 
shoulder of the highway. Dowling pulled over Muir’s vehicle 
and observed that Muir smelled of alcohol, spoke with slurred 
speech, and had bloodshot and watery eyes. 

Dowling asked Muir to perform several field sobriety tests, 
all of which Muir failed. After Dowling gave Muir a preliminary 
breath test, he arrested Muir for driving under the influence of 
alcohol and transported Muir to the Dawson County jail. At the 
jail, Muir was administered a chemical test of his breath, which 
test indicated that Muir had a breath alcohol content of .222 
grams of alcohol per 210 liters of breath. 

As a result of his arrest, Muir’s driver’s license was subject to 
administrative revocation pursuant to the statutes pertaining to 
the rules of the road, specifically Neb. Rev. Stat. § 60-6,205 
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(Reissue 1998); the Administrative Procedure Act (APA), Neb. 
Rev. Stat. §§ 84-901 to 84-920 (Reissue 1994 & Cum. Supp. 
1998); and 247 Neb. Admin. Code, ch. 1, §§ 001 to 027 (1998). 
Muir contested the revocation and requested a formal rules of 
evidence hearing pursuant to § 84-914(1), which request the 
Department granted. Section 60-6,205(6)(a) provides that 
driver’s license revocation hearings “shall be conducted in the 
county in which the arrest occurred or in any other county 
agreed to by the parties.” 

The hearing was held telephonically on March 15, 1999. 
Section 84-913.03 provides for telephonic hearings. The record 
indicates that Muir, Muir’s counsel, counsel for the Department, 
Dowling, the hearing officer, and a court reporter were all par- 
ticipants in the telephonic hearing. The evidence in the record 
does not indicate, however, the location of any of these partici- 
pants during the telephonic hearing. 

At the start of the hearing, Muir, through his counsel, 
objected to the Department’s conducting the hearing telephoni- 
cally. Specifically, Muir objected to the hearing “being held over 
the telephone.” Muir made no objection to the county in which 
the telephonic hearing was conducted or, more specifically, to 
the venue of the hearing as prescribed in § 60-6,205(6)(a). The 
hearing officer, relying upon this court’s decision in Kimball v. 
Nebraska Dept. of Motor Vehicles, 255 Neb. 430, 586 N.W.2d 
439 (1998), overruled Muir’s objection to the telephonic method 
of the hearing, and the hearing continued. In Kimball, we held 
that telephonic hearings pertaining to driver’s license revoca- 
tions are permitted in proceedings under the APA when a formal 
“rules of evidence” hearing is requested. Sixteen exhibits were 
received into evidence, including Dowling’s sworn report pre- 
pared following his arrest of Muir. Dowling also testified at the 
hearing. At the conclusion of the hearing, the hearing officer 
took the matter under advisement. 

On March 19, 1999, the hearing officer issued proposed find- 
ings of fact, proposed conclusions of law, and a recommended 
order of revocation, all of which were adopted as the official and 
final order by the director of the Department on March 22, 1999. 
As a result of the director’s order, Muir’s driver’s license was 
revoked for a period of 90 days. 
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On March 29, 1999, Muir filed his petition for review in the 
district court for Dawson County, appealing the director’s order. 
In his petition, Muir assigned several errors, including the claim 
that the telephonic hearing was improper, that there was no rea- 
sonable suspicion to stop his vehicle, and that his arrest was made 
without probable cause. Muir attached to his petition a copy of a 
“Judgment on Appeal” entered in an unrelated case by the district 
court for Cherry County (Cherry County order), in which the dis- 
trict court for Cherry County reversed a license revocation order 
as to another driver, which order had been entered by the 
Department following a telephonic hearing. The district court in 
the Cherry County order determined that because the record of the 
telephonic hearing indicated that the hearing officer was situated 
in Lincoln, Lancaster County, Nebraska, and the arrest had 
occurred in Cherry County, the telephonic hearing in that case 
violated § 60-6,205(6)(a), which provides that license revocation 
hearings “shall be conducted in the county in which the arrest 
occurred or in any other county agreed to by the parties.” 

Muir’s petition came on for hearing before the district court 
for Dawson County on May 10, 1999. Muir’s counsel and the 
Department, represented by the Dawson County Attorney’s 
office, appeared at the hearing. The district court received into 
evidence the bill of exceptions from the telephonic hearing 
before the Department. 

On May 18, 1999, the district court filed its journal entry in 
which it reversed the Department’s order which had revoked 
Muir’s driver’s license. In its journal entry, the district court 
made no factual findings regarding the location of the partici- 
pants to the March 15, 1999, telephonic hearing. Nevertheless, 
the district court determined that the telephonic hearing was not 
held in Dawson County, where Muir’s arrest occurred, and the 
revocation order was therefore improper under § 60-6,205(6)(a). 
The district court also awarded the Dawson County Attorney’s 
office a $100 attorney fee, to be paid from the budget of the 
Nebraska Attorney General. 

The Department appeals. 


ASSIGNMENTS OF ERROR 
On appeal, the Department has assigned three errors which 
combine to form two. The Department claims that the district 
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court erred (1) in vacating the director’s order which had 
revoked Muir’s driver’s license and driving privileges on the 
basis that the telephonic hearing violated § 60-6,205(6)(a) and 
(2) in ordering that the attorney fee awarded to the Dawson 
County Attorney’s office be paid from the budget of the 
Attorney General. 


STANDARDS OF REVIEW 

[1,2] Decisions of the director of the Department of Motor 
Vehicles, pursuant to Nebraska’s administrative revocation 
statutes, are appealed under the APA. Neb. Rev. Stat. § 60-6,208 
(Reissue 1998). See, also, Schindler v. Department of Motor 
Vehicles, 256 Neb. 782, 593 N.W.2d 295 (1999); Kimball v. 
Nebraska Dept. of Motor Vehicles, 255 Neb. 430, 586 N.W.2d 
439 (1998). A final order rendered by a district court in a judicial 
review pursuant to the APA may be reversed, vacated, or modi- 
fied by an appellate court for errors appearing on the record. 
§ 84-918; Schindler v. Department of Motor Vehicles, supra. 

[3-5] When reviewing an order of a district court under the 
APA for errors appearing on the record, the inquiry is whether 
the decision conforms to the law, is supported by competent evi- 
dence, and is neither arbitrary, capricious, nor unreasonable. 
Father Flanagan’s Boys’ Home vy. Agnew, 256 Neb. 394, 590 
N.W.2d 688 (1999). An appellate court, in reviewing a district 
court’s judgment for errors appearing on the record, will not 
substitute its factual findings for those of the district court where 
competent evidence supports those findings. Jd. Whether a deci- 
sion conforms to law is by definition a question of law, in con- 
nection with which an appellate court reaches a conclusion inde- 
pendent of that reached by the lower court. /d.; Kimball v. 
Nebraska Dept. of Motor Vehicles, supra. 


ANALYSIS 


Venue Under § 60-6,205(6)(a). 

The State advances several alternative arguments as to why 
the decision of the district court should be reversed. Muir relies 
primarily on the Cherry County order in an unrelated case in 
support of his position that the district court’s order should be 
affirmed. 
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[6] Administrative license revocation hearings are conducted 
pursuant to §§ 60-6,205 through 60-6,208; §§ 84-913 through 
84-920; and 247 Neb. Admin. Code, ch. 1, §§ 001 to 027. The 
parties agree, as do we, that a telephonic hearing under the APA, 
§ 84-913.03, pertaining to driver’s license revocation, is subject 
to the terms of § 60-6,205(6)(a), which provides that license 
revocation hearings “shall be conducted in the county in which 
the arrest occurred or in any other county agreed to by the 
parties.” 

In Kimball v. Nebraska Dept. of Motor Vehicles, 255 Neb. 
430, 586 N.W.2d 439 (1998), a case involving an administrative 
driver’s license revocation proceeding, this court held that tele- 
phonic hearings under § 84-913.03 were permitted in proceed- 
ings under the APA when a formal “rules of evidence” hearing 
under § 84-914(1) is requested. Kimball v. Nebraska Dept. of 
Motor Vehicles, supra. Under § 60-6,205(6)(a), an administra- 
tive driver’s license revocation hearing “shall be conducted in 
the county in which the arrest occurred or in any other county 
agreed to by the parties.” Reading §§ 60-6,205(6)(a), 84-913.03, 
and 84-914(1) in pari materia, we conclude that the terms of 
§ 60-6,205(6)(a) apply to telephonic hearings concerning the 
administrative revocation of drivers’ licenses. See Sheldon- 
Zimbelman v. Bryan Memorial Hosp., 258 Neb. 568, 604 
N.W.2d 396 (2000) (statutes pertaining to certain subject matter 
which are in pari materia are conjunctively considered and con- 
strued to determine intent of Legislature so that different provi- 
sions are consistent and sensible). 

According to the plain language of § 60-6,205(6)(a), the loca- 
tion of the hearing is tied to counties, either the county in which 
the arrest occurred or to any other county agreed to by the par- 
ties. On appeal, the Department asserts that the district court’s 
decision that the telephonic hearing contravened the provisions 
of § 60-6,205(6)(a) was error. Implicit in the Department’s argu- 
ment is the assertion that § 60-6,205(6)(a) prescribes venue 
rather than subject matter jurisdiction for administrative driver’s 
license revocation hearings. 

[7,8] Venue “ ‘is the place of trial of an action—the site where 
the power to adjudicate is to be exercised.’” In re Interest of 
Adams, 230 Neb. 109, 114, 430 N.W.2d 295, 298 (1988) (quot- 
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ing State ex rel. Bauersachs v. Williams, 215 Neb. 757, 340 
N.W.2d 431 (1983). In contrast, “[s]ubject matter jurisdiction is 
the power of a tribunal to hear and determine a case of the gen- 
eral class or category to which the proceedings in question 
belong and to deal with the general subject matter involved.” 
State ex rel. NSBA v. Krepela, 259 Neb. 395, 397, 610 N.W.2d 1, 
3 (2000). 

[9-11] It is well settled that litigants cannot confer subject mat- 
ter jurisdiction upon a tribunal by acquiescence or consent. 
Hagelstein v. Swift-Eckrich, 257 Neb. 312, 597 N.W.2d 394 
(1999). Venue provisions, however, “ ‘[c]onfer. . . a personal priv- 
ilege which may be waived by the defendant.” Blitzkie v. State, 
228 Neb. 409, 421, 422 N.W.2d 773, 780 (1988) (quoting 92 
C.J.S. Venue § 77 (1955)). Section 60- 6,205(6)(a), inter alia, per- 
mits the parties, by agreement, to determine the county in which 
the driver’s license revocation hearing will be held. The flexibil- 
ity inherent in the plain language of § 60-6,205(6)(a) indicates 
that the purpose of this provision is to provide for venue rather 
than to establish jurisdiction. See In re Interest of Adams, supra. 
Accordingly, we hold that § 60-6,205(6)(a), establishing the loca- 
tion for administrative driver’s license revocation hearings, is a 
venue statute. Compare Essman v. Nebraska Law Enforcement 
Training Ctr. 252 Neb. 347, 562 N.W.2d 355 (1997) (holding that 
§ 84-917(2)(a) establishes jurisdictional requirements for obtain- 
ing judicial review of final administrative decisions under APA, 
which requirements include filing petition for review in district 
court of county in which first adjudicated hearing took place). 
Thus, the arguments advanced by both parties on appeal to this 
court concern the venue provision contained in § 60-6,205(6)(a). 

[12] It is well settled that a claim of improper venue “is a 
matter that may be waived by failure to make timely objection.” 
Peitz v. Hausman, 198 Neb. 344, 346, 252 N.W.2d 628, 629 
(1977). Further, this court has held that a defendant’s participa- 
tion in a hearing without objecting to the location of the hearing 
constituted a waiver of any such objection to the hearing loca- 
tion. See Corn Belt Products Co. v. Mullins, 172 Neb. 561, 110 
N.W.2d 845 (1961). 

In the instant case, Muir objected to the hearing “being held 
over the telephone.” This objection which Muir raised in the 
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proceedings before the hearing officer was directed to the tele- 
phonic method by which the hearing was being conducted. 
Muir’s generalized objection to the method by which the hear- 
ing was being conducted failed to raise a question regarding the 
correct venue under § 60-6,205(6)(a). See In re Interest of 
Adams, 230 Neb. 109, 430 N.W.2d 295 (1988) (objection to 
court’s “jurisdiction” based upon venue statute rather than 
objection to hearing location waives venue objection). Muir did 
not object to the venue, or location, of the telephonic hearing. 
Furthermore, Muir did not request that the proceedings be trans- 
ferred to any other county or location. By virtue of Muir’s par- 
ticipation in the telephonic hearing without objecting to the 
hearing location, he waived any objection he might have had to 
the venue of the proceedings under § 60-6,205(6)(a). See, id.; 
Corn Belt Products Co. v. Mullins, supra. Having waived his 
venue objection at the hearing, Muir’s objection to venue before 
the district court was without merit. Accordingly, the district 
court’s decision that the hearing did not comport with 
§ 60-6,205(6)(a) and setting aside the Department’s order which 
had revoked Muir’s driver’s license does not conform to the law, 
and we reverse the order of the district court. 

We note that in his appeal to the district court, Muir raised 
other assignments of error that were not considered by the dis- 
trict court. Therefore, we remand this cause to the district court 
for a determination of Muir’s remaining assignments of error. 
See Kimball v. Nebraska Dept. of Motor Vehicles, 255 Neb. 430, 
586 N.W.2d 439 (1998). 


Attorney Fees Under Neb. Rev. Stat. 
§ 23-1201(1) (Reissue 1997). 

Because the issue is likely to arise again in the course of the 
hearing following remand, we consider the Department’s 
remaining assignment of error in which the Department claims 
that the district court erred in ordering that the attorney fee 
awarded to the Dawson County Attorney’s office be paid from 
the budget of the Attorney General. See State v. Dixon, 259 Neb. 
976, 614 N.W.2d 288 (2000). 

In accordance with § 23-1201 and this court’s decision in 
Winter v. Department of Motor Vehicles, 257 Neb. 28, 594 
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N.W.2d 642 (1999), the Department acknowledges that an 
award of an attorney fee to the Dawson County Attorney’s office 
is proper. The Department claims, however, that the district 
court erred in ordering that the fee be paid from the budget of 
the Attorney General. We agree with the Department that the 
district court’s order designating that the attorney fee be paid 
from the budget of the Attorney General does not conform to the 
law and that the district court erred in so ordering. 

In Winter v. Department of Motor Vehicles, supra, we held 
that pursuant to § 23-1201(2), the district court was authorized 
to award the county attorney representing the Department in a 
license revocation appeal an attorney fee for the services pro- 
vided by the county attorney’s office. Section 23-1201(2) pro- 
vides, inter alia, as follows: 

The county attorney may be directed by the Attorney 
General to represent the state in any action or matter in 
which the state is interested or a party. When such services 
require the performance of duties which are in addition to 
the ordinary duties of the county attorney, he or she shall 
receive such fee for his or her services, in addition to the 
salary as county attorney, as (a) the court shall order in any 
action involving court appearance or (b) the Attorney 
General shall authorize in other matters, with the amount 
of such additional fee to be paid by the state. 
Section 23-1201(2) provides that it is the “state” which will pay 
the fees for additional services. The statute does not direct 
which department of the state will be responsible for the pay- 
ment of the fees. 

We note that Nebraska’s statutes are replete with instances in 
which, when a statute provides that attorney fees or costs 
should be paid by a state entity, the Legislature specifically 
names the source of those funds. See, e.g., Neb. Rev. Stat. 
§ 24-204.01 (Reissue 1995) (providing for payment of attorney 
fees and costs by Attorney General’s office, following special 
appropriation by Legislature, in original actions challenging 
constitutionality of act of Legislature); Neb. Rev. Stat. 
§ 43-117.02 (Reissue 1998) (permitting Department of Health 
and Human Services to pay for adoption expenses, including 
attorney fees, on behalf of special needs child following com- 
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pletion of adoption); Neb. Rev. Stat. § 44-6606 (Reissue 1998) 
(requiring Insurance Fraud Prevention Division to pay attorney 
fees to county attorney or special assistant attorney general 
prosecuting acts of insurance fraud); Neb. Rev. Stat. § 48-641 
(Reissue 1998) (directing Commissioner of Labor to pay costs 
associated with unemployment compensation appeal); Neb. 
Rev. Stat. § 81-885.09 (Reissue 1996) (requiring State Real 
Estate Commission’s Fund to pay all fees and expenses 
incurred by Attorney General for rendering legal opinions to 
commission or representing commission in any actions or pro- 
ceedings); Neb. Rev. Stat. § 83-383 (Reissue 1999) (mandating 
payment by Department of Health and Human Services for 
attorney fees incurred to secure appointment of guardian for 
indigent individual with mental retardation for whom admis- 
sion to state residential facility is sought); Neb. Rev. Stat. 
§ 84-216 (Reissue 1999) (directing state agency to pay, from 
appropriation budget, Attorney General for attorney fees 
incurred in action initiated by Attorney General to compel that 
state agency implement act passed by Legislature). 

[13] These examples demonstrate that the Legislature is 
capable of specificity when it intends to designate that a partic- 
ular state agency is responsible for the payment of fees or costs. 
In the case of § 23-1201(2), however, the Legislature has not 
specified the source of payment and instead merely provided 
that the additional fee is to be paid by the “state.” It will be pre- 
sumed that the Legislature knowingly did not designate with 
specificity the source of the additional fee in § 23-1201(2); and 
even if by oversight, it is not the office of the courts to legislate 
into existence a specific state agency or department to pay 
attorney fees when none are identified under the language of 
§ 23-1201(2). Accordingly, we hold that the district court’s 
order designating that the award of an attorney fee under 
§ 23-1201(2) be paid out of the budget of the Attorney 
General’s office does not conform to the law, and such order is 
reversed to the extent that the order directs that the attorney fee 
be paid from the budget of the Attorney General. Upon remand, 
any award to the county attorney for an attorney fee pursuant to 
§ 23-1201(2) shall direct that the payment of such fee shall be 
paid by the State. 
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CONCLUSION 

For the reasons stated above, we conclude that the decision of 
the district court reversing the Department’s order which had 
revoked Muir’s driver’s license does not conform to the law, and 
accordingly, we reverse the district court’s order. We further 
conclude that the district court erred in ordering that the attor- 
ney fee awarded to the Dawson County Attorney’s office pur- 
suant to § 23-1201(2) be paid out of the budget of the Attorney 
General’s office. The order is reversed, and the cause is 
remanded to the district court for treatment consistent with this 
opinion. 

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS. 


STAN SMITH, APPELLEE, V. PAOLI POPCORN CO., A NEBRASKA 
CORPORATION, FORMERLY KNOWN AS 
MorMac Popcorn COMPANY, APPELLANT. 
618 N.W.2d 452 


Filed September 29, 2000. No. S-99-764. 


1, Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 

2. Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court’s refusal to give a requested instruction, an appellant has the burden to show that 
(1) the appellant was prejudiced by the court’s refusal to give the tendered instruction, 
(2) the tendered instruction is a correct statement of the law, and (3) the tendered 
instruction is warranted by the evidence. 

3. __:__:__. In reviewing a claim of prejudice from instructions given or refused, 
the instructions must be read together, and if, taken as a whole, they correctly state the 
law, are not misleading, and adequately cover the issues supported by the pleadings 
and evidence, there is no prejudicial error. 

4. __:__:___. In an appeal based on a claim of an erroneous jury instruction, the 
appellant has the burden to show that the questioned instruction was prejudicial or 
otherwise adversely affected a substantial right of the appellant. 

5. Directed Verdict. A trial court should direct a verdict as a matter of law only when 
the facts are conceded, undisputed, or such that reasonable minds can draw but one 
conclusion therefrom. 

6. ___. The party against whom a verdict is directed is entitled to have every contro- 
verted fact resolved in his or her favor and to have the benefit of every inference 
which can reasonably be drawn from the evidence. If there is any evidence which will 
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sustain a finding for the party against whom the motion is made, the case may not be 
decided as a matter of law. 


Appeal from the District Court for Chase County: JoHN J. 
BATTERSHELL, Judge. Affirmed. 


Robert E. Wheeler for appellant. 


James J. Paloucek, of Norman, Paloucek & Herman Law 
Offices, for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

This is an action for damages arising from the alleged wrong- 
ful rejection of goods. In the first trial, the court granted sum- 
mary judgment in favor of Stan Smith (Smith) on the issue of 
liability. Prior to submitting the issue of damages to the jury, the 
trial court granted a directed verdict in the amount of 
$28,542.37. We reversed the judgment and remanded the cause 
for further proceedings. See Smith v. Paoli Popcorn Co., 255 
Neb. 910, 587 N.W.2d 660 (1999). In the second trial, a jury 
returned a verdict in favor of Smith in the amount of $31,175.19. 
Paoli Popcorn Co. (Paoli) appeals. 


SCOPE OF REVIEW 

[1] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. State ex rel. Emmack v. Stenberg, 259 Neb. 
1037, 614 N.W.2d 300 (2000). 

[2] To establish reversible error from a court’s refusal to give 
a requested instruction, an appellant has the burden to show that 
(1) the appellant was prejudiced by the court’s refusal to give the 
tendered instruction, (2) the tendered instruction is a correct 
statement of the law, and (3) the tendered instruction is war- 
ranted by the evidence. McLain vy. Ortmeier, 259 Neb. 750, 612 
N.W.2d 217 (2000). 

[3] In reviewing a claim of prejudice from instructions given 
or refused, the instructions must be read together, and if, taken 
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as a whole, they correctly state the law, are not misleading, and 
adequately cover the issues supported by the pleadings and evi- 
dence, there is no prejudicial error. /d. 

[4] In an appeal based on a claim of an erroneous jury instruc- 
tion, the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. Nguyen v. Rezac, 256 Neb. 
458, 590 N.W.2d 375 (1999). 


FACTS 

In March 1994, Smith and Paoli entered into a contract in 
which Paoli agreed to purchase popcorn grown by Smith during 
the 1994 growing season for 10 cents per pound. Smith har- 
vested the popcorn in late September or early October 1994. 
During the harvest, it began to mist, and Smith’s son Steve 
Smith noticed that smut had attached to one of the loads of 
popcorn. 

Tom Harmon, an agent of Paoli’s, visited the grain bins to 
which the popcorn was delivered on the day of the harvest. 
Harmon took two samples of the popcorn, one about a foot 
below the surface of the bin and the second at a greater depth. 
In the process of taking those samples, Harmon noticed smut 
attached to the kernels. It was Harmon’s belief that the smut 
could not be cleaned off and that, therefore, the popcorn would 
be difficult to market. While at the site, Harmon had a discus- 
sion with Rob Smith, another of Smith’s sons. Although 
Harmon expressed concerns with the quality of the popcorn, he 
did not reject the popcorn at that time. Instead, Harmon con- 
veyed that he intended to try to market the popcorn as best he 
could. 

From the time the popcorn was harvested until early April 
1995, the parties had several discussions regarding its mar- 
ketability. On April 4, 1995, Harmon called Smith and rejected 
the popcorn. Two days later, the rejection was formalized by a 
letter from Paoli to Smith. 

Paoli claims that after it rejected the popcorn, it offered to pay 
8 cents per pound for the popcorn plus interest and storage, and 
that this offer was rejected by Smith. Steve Smith does not recall 
Paoli making this offer. 
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After Smith received the letter of rejection, he and Steve 
Smith attempted to resell the popcorn. Steve Smith testified that 
he contacted several popcorn companies that were likely to be in 
the market for popcorn. If a company showed any interest at all, 
Steve Smith sent them a sample of the popcorn and requested a 
bid. He sent these companies the “worst part” of the popcorn 
because “[t]hey weren’t interested in seeing what the best [was], 
they wanted to know what the worst was.” When the samples 
were sent, Steve Smith also informed the companies that most 
of the popcorn was fine. 

Bids of 5 cents per pound were obtained from three separate 
companies. These 5-cent bids were communicated to Paoli, 
which responded with a bid of 5.25 cents per pound. Smith 
relayed Paoli’s 5.25-cent offer to the three companies, but only 
Colorado Cereal, Inc., showed further interest by offering 6 
cents per pound. This offer was communicated to Paoli, which 
offered 6.25 cents per pound. Smith agreed to accept this offer 
if he could retain the right to collect the difference between the 
contract price of 10 cents per pound and the current bid of 6.25 
cents and if Paoli would pay the balance by certified check. 
Paoli refused, and in May 1995, Smith sold the popcorn to 
Colorado Cereal for 6 cents per pound. 

Smith sued Paoli for wrongful rejection of the popcorn, seek- 
ing damages for the reduced price of the popcorn, storage fees, 
and interest. Smith died in September 1996, and the action was 
subsequently revived by Steve Smith, the personal representa- 
tive of Smith’s estate. 

In the first trial, the court granted summary judgment for Smith 
on the issue of liability, finding that Paoli had ineffectively 
rejected the goods. The court subsequently granted a directed ver- 
dict in the amount of $28,542.37. We reversed the judgment and 
remanded the cause for further proceedings, finding that a gen- 
uine issue of material fact as to whether Paoli rejected the goods 
within a reasonable time precluded summary judgment. See Smith 
v. Paoli Popcorn Co., 255 Neb. 910, 587 N.W.2d 660 (1999). 

On remand, the trial court granted Smith’s motion for 
directed verdict on the issue of the commercial reasonableness 
of the resale. The jury subsequently returned a verdict in favor 
of Smith in the amount of $31,175.19, and Paoli appeals. 
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ASSIGNMENTS OF ERROR 
Paoli asserts, summarized and restated, that the trial court 
erred (1) in directing a verdict in favor of Smith on the issue of 
the commercial reasonableness of the resale and (2) in giving 
and refusing to give certain jury instructions. 


ANALYSIS 

On remand, the issues presented were whether Paoli effec- 
tively rejected the popcorn; whether Smith acted in good faith 
and in a commercially reasonable manner in reselling the pop- 
corn; and what damages, if any, to which Smith was entitled. 
The trial court determined as a matter of law that Smith acted in 
a commercially reasonable manner, and the remaining issues 
were submitted to the jury. 

[5,6] On appeal, Paoli first argues that the trial court erred in 
directing a verdict that Smith resold the popcorn in a commer- 
cially reasonable manner. A trial court should direct a verdict as 
a matter of law only when the facts are conceded, undisputed, or 
such that reasonable minds can draw but one conclusion there- 
from. McLain v. Ortmeier, 259 Neb. 750, 612 N.W.2d 217 
(2000). The party against whom the verdict is directed is entitled 
to have every controverted fact resolved in his or her favor and to 
have the benefit of every inference which can reasonably be 
drawn from the evidence. If there is any evidence which will sus- 
tain a finding for the party against whom the motion is made, the 
case may not be decided as a matter of law. Jd. On a question of 
law, an appellate court is obligated to reach a conclusion inde- 
pendent of the determination reached by the court below. State ex 
rel. Emmack v. Stenberg, 259 Neb. 1037, 614 N.W.2d 300 (2000). 

Paoli contends that Smith did not act in a commercially rea- 
sonable manner because Smith (1) sent samples of the “worst 
part” of the popcorn to potential buyers, (2) denied Paoli an inde- 
pendent sampling of the popcorn after Paoli’s rejection, (3) 
refused Paoli’s offer of 6.25 cents per pound, (4) sold the pop- 
corm for 6 cents per pound, and (5) asked one of the potential 
buyers for a bid for “low quality type popcorn” in order to give 
Smith leverage in dealing with Paoli. Brief for appellant at 13-14. 

The phrase ‘commercially reasonable” is not specifically 
defined in Neb. U.C.C. § 2-706 (Reissue 1992). Assuming a 
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buyer has wrongfully rejected goods, § 2-706 provides that 
where resale is made in good faith and in a commercially rea- 
sonable manner, the seller may recover the difference between 
the resale price and the contract price together with any inci- 
dental damages allowed. Section 2-706(2) requires that every 
aspect of the sale, including the method, manner, time, place, 
and terms, must be commercially reasonable. 

We conclude that the trial court did not err when it deter- 
mined as a matter of law that Smith resold the popcorn in a com- 
mercially reasonable manner. Upon notification that the popcorn 
was rejected, Steve Smith contacted several companies which 
were in the business of purchasing popcorn from farmers. Three 
bids were received for 5 cents per pound. These bids were com- 
municated to Paoli, which then offered 5.25 cents per pound. 
Colorado Cereal increased its offer to 6 cents per pound, and 
this bid was communicated to Paoli. Paoli then offered to pay 
6.25 cents per pound, which Smith was willing to accept if Paoli 
would agree that the sale would not preclude Smith from pursu- 
ing any additional remedies he might have under the contract. 
Paoli refused to agree to these terms, and Smith sold the pop- 
corn to Colorado Cereal. , 

With regard to the method and manner used by Smith to resell 
the popcorn, Harmon stated that if he were a farmer selling pop- 
corn, he would call different popcorn companies to see if they 
were bidding. If they were, he would provide samples and would 
then get bids and negotiate for the best price. This method was 
similar to the one used by Smith in negotiating the sale to 
Colorado Cereal. Harmon also testified that short of directly 
marketing the popcorn, there was nothing else a farmer could do 
to sell the product. 

With regard to the price ultimately obtained by Smith, 
Bernard Blach, an agent for Colorado Cereal, testified that 6 
cents per pound was a fair value for Smith’s popcorn and that 
the price paid to Smith ended up being more than Colorado 
Cereal had paid other producers for popcorn in the same time 
period. He also testified that the transaction between Smith and 
Colorado Cereal was made in good faith and in a commercially 
reasonable manner. Furthermore, Dennis Kunnemann, who had 
been involved in selling and processing popcorn in the Imperial, 
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Nebraska, area for 13 to 14 years, stated that the market price 
for popcorn in the area during the summer of 1995 was 6 to 7 
cents per pound. Even Paoli’s agent, Harmon, testified that if 
there had been a market for less than premium popcorn in the 
fall of 1994 through the winter of 1995, the price would have 
been 3 to 4 cents per pound. In addition, a letter from the presi- 
dent of Paoli to Smith dated April 18, 1995, indicated that 8 
cents per pound was substantially more than the market price. 

Paoli also argues that Steve Smith did not act in a commer- 
cially reasonable manner by sending potential buyers samples of 
the “worst part” of the popcorn. Steve Smith testified that this 
was the part of the crop the companies wanted to see. He also 
told the companies that the sample reflected one truckload 
placed on the top of the bin and that the rest of the popcorn was 
fine. 

Paoli further contends that Smith’s asking for a bid for “low 
quality type popcorn” was not commercially reasonable. It is 
undisputed that this bid was conveyed to Paoli, which then sub- 
mitted another bid. 

Giving every reasonable inference to Paoli, we conclude as a 
matter of law that Smith’s actions in reselling the popcorn were 
commercially reasonable and that the trial court did not err in 
directing a verdict on this issue. 

Next, Paoli argues that the trial court erred in refusing to give 
certain requested jury instructions. To establish reversible error 
from a court’s refusal to give a requested instruction, an appel- 
lant has the burden to show that (1) the appellant was prejudiced 
by the court’s refusal to give the tendered instruction, (2) the 
tendered instruction is a correct statement of the law, and (3) the 
tendered instruction is warranted by the evidence. McLain v. 
Ortmeier, 259 Neb. 750, 612 N.W.2d 217 (2000). In reviewing 
a claim of prejudice from instructions given or refused, the 
instructions must be read together, and if, taken as a whole, they 
correctly state the law, are not misleading, and adequately cover 
the issues supported by the pleadings and evidence, there is no 
prejudicial error. /d. 

First, Paoli asserts that the trial court erred in refusing to give 
requested instructions Nos. 13, 19, and 21. Requested instruc- 
tion No. 13 stated: “Reasonableness of notice must be deter- 


SMITH v. PAOLI POPCORN CO. 467 
Cite as 260 Neb. 460 


mined in the light of the entire conduct of the parties.” 
Requested instruction No. 19 read as follows: 

Rejection of goods must be within a reasonable time 
after their delivery or tender. It is ineffective unless the 
buyer seasonably notifies the seller. 

Reasonable time for rejection depends upon the circum- 
stances surrounding the action. 

No specific words are required to effect rejection, 
except that a rejection must make clear to the seller that the 
goods are not acceptable under the contract. 

Requested instruction No. 21 provided: “Rejection can be 
inferred from the circumstances.” 

The trial court gave the following instruction with regard to 
rejection: 

Rejection of the corn as nonconforming must be within a 
reasonable time after the corn had been delivered to the 
bin. The rejection is ineffective unless the buyer notifies 
the seller of that rejection within a reasonable period of 
time and in order to be effective the notice of rejection 
must be made in a clear and unambiguous fashion. 

What is a reasonable time for making rejection of the 
cor depends upon the circumstances surrounding this 
case. Whether the time taken by the buyer to reject the 
goods in this particular case is reasonable and whether the 
notice is reasonably given often depends upon the time the 
buyer needs to discover that the goods do not conform to 
the contract. 

If the buyer does not make an effective rejection 
because it failed to reasonably notify the seller of the rejec- 
tion of goods within a reasonable time after delivery, or a 
notification of rejection is not made in a clear and unam- 
biguous fashion, the goods are deemed to have been 
accepted by the buyer. 

Under the instructions as given, the jury was permitted to 
determine whether Paoli had made an effective rejection within 
a reasonable period of time. The evidence showed that Paoli for- 
mally rejected the popcorn by letter of April 6, 1995. The 
instructions given by the trial court stated that both Smith and 
Paoli admitted, and the court determined as a matter of law, that 
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the popcorn harvested contained smut that affected its mar- 
ketability. The court instructed the jury that Paoli denied that it 
breached the contract in any fashion; denied that it failed to, 
within a reasonable time, reject the popcorn; and denied that the 
popcorn which Smith offered to Paoli under the contract con- 
formed to specifications and conditions required under the con- 
tract. With the instructions given by the court, the jury was per- 
mitted to determine whether Paoli had rejected the popcorn 
within a reasonable time and whether the popcorn offered by 
Smith to Paoli conformed to the specifications and conditions 
required under the contract. 

We conclude that Paoli was not prejudiced by the trial court’s 
refusal to give requested instructions Nos. 13, 19, and 21. The 
court’s instructions, when taken as a whole, correctly stated the 
law, were not misleading, and adequately covered the issues set 
forth by the pleadings and supported by the evidence. 

Next, Paoli argues that the trial court erred in refusing to give 
requested instruction No. 11 on good faith: “In order to recover 
damages the seller must act ‘in good faith and in a commercially 
reasonable manner’ in making the resale. This standard is more 
comprehensive than just ‘reasonable care and judgment.’ Failure 
to act properly deprives the seller of damages from the resale.” 
Paoli also requested the following instruction, which states in 
part: “The premise of good faith is that each party will make an 
effort which is honest in fact to meet the terms and spirit of the 
performance and enforcement of obligations.” 

Instead, the trial court instructed: “Good faith means honesty 
in fact in the conduct or transaction concerned.” Paoli argues 
that this broad definition of good faith was insufficient in that 
the jury should have also been instructed on the consequences of 
failing to resell in good faith. Paoli claims that Smith did not 
make an effort to comply with the terms of the contract. Section 
2-706(1) provides: “Where the resale is made in good faith and 
in a commercially reasonable manner the seller may recover the 
difference between the resale price and the contract price 
together with any incidental damages allowed under the provi- 
sions of this article... .” 

The trial court determined as a matter of law that the sale was 
made in a commercially reasonable manner but left the issue of 
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whether the sale was made in good faith to the jury for its deter- 
mination. At the instruction conference, the court requested 
Paoli’s counsel to point out any evidence of bad faith that 
existed prior to the date of rejection. Counsel did not provide 
any evidence which could be construed as indicating that Smith 
had not acted in good faith prior to the formal rejection by Paoli. 

The evidence showed that after the formal rejection by Paoli, 
Smith sent samples of popcorn of the poorest quality to prospec- 
tive buyers because that was what the buyers were interested in. 
There were three bids received for 5 cents per pound. Those bids 
were communicated to Paoli, which offered 5.25 cents per 
pound. One of the 5-cent bidders, Colorado Cereal, then offered 
6 cents per pound. This offer was also communicated to Paoli, 
which then offered to pay 6.25 cents per pound. Smith agreed to 
accept this offer if Paoli agreed that the sale would not preclude 
Smith from pursuing additional remedies against Paoli under the 
contract. Paoli refused, and the popcorn was then sold to 
Colorado Cereal for 6 cents per pound. There is no evidence from 
which the jury could have determined that Smith did not act in 
good faith in the resale of the popcorn, and Paoli was not preju- 
diced by the trial court’s failure to give its requested instructions. 

Paoli also asserts the trial court erred in refusing a requested 
instruction concerning the burden of proof. The court gave the 
following instruction: 

Before the plaintiff can recover against the defendant on 
his claim of breach of contract the plaintiff must prove by 
the greater weight of the evidence that the defendant 
breached the contract in one or more of the ways claimed 
by the plaintiff [and t]hat this breach of contract was a 
proximate cause of some damage to the plaintiff and the 
nature and extent of that damage. 

If the plaintiff has not met this burden of proof then your 
verdict must be for the defendant. On the other hand if the 
plaintiff has met this burden of proof, then your verdict 
must be for the plaintiff. 

The requested jury instruction that Paoli argues does not 
appear in the transcript or anywhere in the record. In any event, 
Paoli was not prejudiced by the trial court’s instruction on bur- 
den of proof. 
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Finally, Paoli asserts that the trial court erred in giving two 
separate jury instructions over its objection. In an appeal based 
on aclaim of an erroneous jury instruction, the appellant has the 
burden to show that the questioned instruction was prejudicial or 
otherwise adversely affected a substantial right of the appellant. 
Nguyen v. Rezac, 256 Neb. 458, 590 N.W.2d 375 (1999). 

The trial court instructed the jury that it had determined that 
Smith resold the popcorn in a commercially reasonable manner. 
Paoli claims that it was unnecessary to give this instruction 
because the instruction would confuse the jury as to its finding 
on good faith. The court had directed a verdict on this issue, and 
therefore, the court did not err in so instructing the jury. 

Paoli also claims that part of the trial court’s instruction 
regarding rejection—“[w]hether the time taken by the buyer to 
reject the goods in this particular case is reasonable and whether 
the notice is reasonably given often depends upon the time the 
buyer needs to discover that the goods do not conform to the 
contract”—prejudiced Paoli because this language had no rela- 
tion to the facts of the case because the parties knew about the 
smut infestation and the popcorn’s unmarketable condition from 
the time of the harvest. Paoli asserts that this instruction created 
an issue. where one did not exist and invited the jury to disregard 
the circumstances of the parties from the time of harvest to the 
formal rejection. We find no merit in this argument. The jury 
was required to determine whether Paoli breached the contract, 
and rejection was one of the issues to be decided by the jury. 


CONCLUSION 
Having found no merit to the assignments of error set forth by 
Paoli, we affirm the judgment of the district court. 
AFFIRMED. 
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1. Statutes: Judgments: Appeal and Error. Statutory interpretation is a matter of 
law, in connection with which an appellate court has an obligation to reach an inde- 
pendent, correct conclusion irrespective of the determination made by the courts 
below. 

2. Motions to Dismiss: Directed Verdict. A motion to dismiss in a nonjury trial is 
equivalent to a motion for directed verdict in a jury trial. 

3. Motions to Dismiss. When considering a motion to dismiss in a nonjury trial, a court 
must resolve every controverted fact in the nonmoving party’s favor and give that 
party the benefit of every reasonable inference to be drawn therefrom. 

4. ___. When atrial court sustains a motion to dismiss, it resolves the controversy as a 
matter of law and may do so only when the facts are such that reasonable minds can 
draw only one conclusion. 

5. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning; an appellate court will not resort 
to interpretation to ascertain the meaning of statutory words which are plain, direct, 
and unambiguous. 

6. Real Estate: Sales. Disclosure statements under Neb. Rev. Stat. § 76-2,120 (Reissue 
1996) are required for the sale of any property containing at least one and not more 
than four dwelling units. 

7. Real Estate: Sales: Liability. A seller of residential property who fails to provide a 
disclosure statement pursuant to Neb. Rev. Stat. § 76-2,120 (Reissue 1996) is not 
strictly liable for unknown defects. 
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C. GILBRIDE, Judge. Affirmed. 
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HENpRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

The plaintiff-appellant, R.J. Miller, Inc. (the Millers), brought 
this suit against the defendants-appellees, Michael J. Harrington 
and Caroline A. Harrington, to recover repair costs incurred for 
structural damages to a building the Millers purchased from the 
Harringtons. The building had both residential and commercial 
components. The Millers alleged that the Harringtons failed to 
provide a disclosure statement as required by Neb. Rev. Stat. 
§ 76-2,120 (Reissue 1996) and that the Millers suffered damage 
as a result of the alleged undisclosed defects. The Harringtons 
then filed a third-party petition against their real estate agent, 
Sam Cortese, doing business as Sam Cortese Real Estate 
Company (Cortese), for failing to provide them with the neces- 
sary disclosure form. At the bench trial, the Harringtons and 
Cortese each moved for a directed verdict (the proper motion in 
a nonjury trial is a motion to dismiss). The district court sus- 
tained the motions, and the Millers appealed. We affirm. 


BACKGROUND 

In November 1996, the Millers, who were interested in 
acquiring a tavern business, were put in contact with the 
Harringtons, the owners of C.J.’s Saloon in Wahoo, Nebraska. 
On November 23, the parties met at C.J.’s Saloon to discuss a 
sale of the business and building. The Millers inspected the 
building at that time, and the parties signed a purchase agree- 
ment. The three-story building is approximately 110 years old 
and located in a business district zoned primarily for commer- 
cial use. The city, however, permits dwellings to be located 
above the ground floor. C.J.’s Saloon is located on the first floor 
of the building, and the basement is used as storage for the busi- 
ness. The contract and deed do not refer to an apartment or 
dwelling as part of the transaction. At the time of sale, however, 
one tenant lived on the second floor and paid rent. The third 
floor was vacant and did not have plumbing facilities. 

The structural defects the Millers alleged were present at the 
time of sale consisted of a deteriorated north wall on the second 
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and third floors. Richard Miller (Miller) testified that he did not 
notice any damage on either floor during the inspection because 
the second floor was occupied and cluttered and the third floor 
was dark and illuminated only by a flashlight. The Millers had 
also been around the back side of the building on the north, but 
apparently did not notice any problems with the wall. Miller, 
however, did remember he had noticed that paint or wallpaper 
had been falling off the wall on the third floor. He asked the 
Harringtons about this during the inspection, and they 
responded that they had experienced water problems as the 
result of a bad roof but had since installed a rubber roof. 

The sale of the business was contingent upon the formation of 
a corporation and acquisition of a liquor license. The Millers 
formed the corporation known as R.J. Miller, Inc., and obtained 
the necessary license. The sale was closed on February 4, 1997, 
and the Millers took possession within 3 days. 

The second-floor tenant moved out in June or July 1997, and 
Miller stated he did not notice any problems with the building at 
that time. Miller testified that they were unaware of any struc- 
tural defects until September 1997, when water came into the 
tavern through the north wall after a severe rainstorm. Miller 
admitted that it had rained during the summer without causing 
any water problems. 

The Millers contacted a contractor in November 1997 to 
make temporary repairs. The contractor, John Vasa, testified that 
the north wall was leaning out and was “all cracked up.” The 
Millers next had a structural engineer inspect the building. The 
engineer, William Lainson, inspected the building in November 
1997 and also testified to its deteriorated condition due to an 
overloaded support beam. Lainson pointedly stated, however, 
that he was unable to determine how the wall would have looked 
at the time of the transaction. The Millers next offered evidence 
relevant to attorney fees allowed under § 76-2,120, and then 
rested. 

The Harringtons and Cortese each moved for a directed ver- 
dict on the grounds that the evidence had not shown the wall was 
defective at the time of contract or closing and that § 76-2,120 
was inapplicable due to the commercial purpose of the transac- 
tion. The Millers argued that because water damage had 
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occurred in the past, a disclosure statement was required under 
a plain reading of the statute. The district court reserved judg- 
ment until after trial and then sustained the motions for directed 
verdict, finding that the Millers had failed to meet their burden 
under § 76-2,120. 

The Millers timely appealed. However, during the pendency 
of that appeal, the Harringtons reacquired the property through 
a trustee’s sale on March 7, 2000, before any permanent repairs 
were made. The Harringtons have filed a motion with this court 
for summary dismissal due to mootness. 


ASSIGNMENTS OF ERROR 
The Millers assign as error the district court’s (1) finding that 
the Harringtons were not required to submit a disclosure state- 
ment to the purchasers and (2) grant of the Harringtons’ and 
Cortese’s motions for directed verdict. 


STANDARD OF REVIEW 

[1] Statutory interpretation is a matter of law, in connection 
with which an appellate court has an obligation to reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the courts below. State v. Burlison, 255 Neb. 190, 583 
N.W.2d 31 (1998). 

[2-4] A motion to dismiss in a nonjury trial is equivalent to a 
motion for directed verdict in a jury trial. Childers v. Phelps 
County, 252 Neb. 945, 568 N.W.2d 463 (1997) (citing Ethanair 
Corp. v. Thompson, 252 Neb. 245, 561 N.W.2d 225 (1997)). 
When considering a motion to dismiss in a nonjury trial, a court 
must resolve every controverted fact in the nonmoving party’s 
favor and give that party the benefit of every reasonable infer- 
ence to be drawn therefrom. /d. When a trial court sustains a 
motion to dismiss, it resolves the controversy as a matter of law 
and may do so only when the facts are such that reasonable 
minds can draw only one conclusion. Estate of Stine v. 
Chambanco, Inc., 251 Neb. 867, 560 N.W.2d 424 (1997) (citing 
Hill v. City of Lincoln, 249 Neb. 88, 541 N.W.2d 655 (1996)). 


ANALYSIS 
Although the Harringtons contend that this case has been ren- 
dered moot by their reacquisition of the property, we conclude 
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that the issue of damages is still alive because the Millers paid 
$2,880 for temporary repairs to the wall. 

The Millers first assign as error the district court’s finding 
that the Harringtons were not required to submit a disclosure 
statement to the purchasers. Although the trial court did not 
specify this as a reason for the directed verdict, the Harringtons 
respond that the court could have found that the Millers had 
failed to show that the property was residential for purposes of 
§ 76-2,120. 

[5] Section 76-2,120(2) provides that “each seller of residen- 
tial real property located in Nebraska shall provide the purchaser 
with a written disclosure statement of the real property’s condi- 
tion.” Section 76-2,120(1)(c) defines residential property as “real 
- property on which no fewer than one or more than four dwelling 
units are located.” In the absence of anything to the contrary, 
statutory language is to be given its plain and ordinary meaning; 
an appellate court will not resort to interpretation to ascertain the 
meaning of statutory words which are plain, direct, and unam- 
biguous. King v. State, ante p. 14, 614 N.W.2d 341 (2000); 
Hobza v. Seedorff Masonry, Inc., 259 Neb. 671, 611 N.W.2d 828 
(2000). Further, the Legislature has pointedly limited the defini- 
tion of residential property when that was its intent. See, e.g., 
Neb. Rev. Stat. § 52-129(2) (Reissue 1998) (‘“[rJesidential real 
estate shall mean ... real estate . .. containing not more than four 
-dwelling units and no nonresidential uses”). 

[6] In this case, § 76-2,120 contains no ambiguity in its terms. 
Under its plain language, the sale of any property consisting of 
at least one dwelling unit, but not more than four units, will trig- 
ger the disclosure requirements. The statute makes no mention 
of the buyer’s primary purpose for the purchase. The Millers 
contracted to purchase property with both commercial and resi- 
dential components. The first floor was a tavern known as C.J.’s 
Saloon and constituted the Millers’ primary purpose for pur- 
chasing the property. The Harringtons, however, also informed 
the Millers at the time of the inspection that the second floor 
was occupied by a tenant who paid rent. The tenant continued to 
live there and pay rent to the Millers for 4 to 5 months after clos- 
ing. Because the property contained at least one dwelling unit, a 
disclosure statement was required under § 76-2,120(2). 
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The Millers next argue that because the Harringtons were 
required to disclose structural defects in the building and failed 
to do so, they are liable for water damages the building sus- 
tained as a result of those defects. Section 76-2,120(4)(f) 
requires the disclosure statement to include “any defects that 
materially affect the value of the real property or improve- 
ments.” The disclosure statement shall be delivered to the pur- 
chaser “on or before the effective date of any contract entered 
into.” § 76-2,120(7). Finally, § 76-2,120(11) provides that “[i]f 
a conveyance of real property is not made in compliance with 
this section, the purchaser shall have a cause of action against 
the seller and may recover the actual damages, court costs, and 
reasonable attorney’s fees.” 

The Legislature, however, also indicated that the seller is only 
required to complete the disclosure statement “to the best of the 
seller’s belief and knowledge as of the date the disclosure state- 
ment is completed and signed by the seller.” § 76-2,120(S). 
Additionally, § 76-2,120(8) specifies that “[t]he seller shall not 
be liable under this section for any error, inaccuracy, or omis- 
sion of any information in a disclosure statement if the error, 
inaccuracy, Or omission was not within the personal knowledge 
of the seller.” 

[7] We recognize that the personal knowledge requirement 
under § 76-2,120(8) is addressed to violations made when a 
written statement is actually provided to the buyer. Nonetheless, 
§ 76-2,120(5) and (8) indicates that the Legislature was unwill- 
ing to impose liability on sellers with no knowledge of a prop- 
erty’s defects. It would be anomalous to hold that a seller who 
fails to provide a written disclosure statement is strictly liable 
for unknown defects, while a seller who fails to include a defect 
in the statement is not liable unless his or her actual knowledge 
of the defect is shown. Thus, we conclude that the Legislature 
did not intend strict liability for failure to provide a written dis- 
closure statement. 

The Millers alleged in their petition that the Harringtons had 
actual knowledge of the north wall’s defects. The Harringtons 
denied such knowledge in their answer. After the Millers had 
rested at trial, the Harringtons and Cortese each moved for a 
directed verdict based on their contentions that the Millers had 
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failed to prove the defects existed at the time of contract and that 
the statute was inapplicable to commercial transactions. The 
court reserved ruling on the motions, but noted that “there was 
no evidence that appeared on the record that the sellers had 
actual knowledge of the condition of the north wall.” 

The Harringtons admitted during the Millers’ inspection of 
the property that the building had experienced water damage in 
the past. Nonetheless, they also informed the Millers that they 
believed that the problem had been corrected by installing a rub- 
ber roof. Most important, the Millers were not aware of any 
structural damage to the north wall before September 1997, 7 
months after they had taken possession of the property. At that 
time, water did come into the first-floor tavern through the north 
wall after a severe rainstorm. Even so, Miller admitted that it 
had rained during the summer months without causing any 
water problems. 

After the September storm, the Millers had a contractor and 
an engineer inspect the wall. While both men testified to the 
wall’s damage upon inspection, the engineer stated that he was 
unable to say what the condition of the wall was at the time of 
the transaction. The fact that the Millers showed there was struc- 
tural damage in September 1997 does not prove the defects 
existed at the time of contract in November 1996. Even constru- 
ing the facts in the light most favorable to the Millers and giv- 
ing them the benefit of every reasonable inference, the Millers 
have failed to prove that the Harringtons had actual knowledge 
of any structural defects at the time of the property’s sale. Under 
these facts, the district court’s grant of a directed verdict was 
correct as a matter of law. 

Because we conclude that the district court correctly found 
the Harringtons had no actual knowledge of the building’s 
defects and, therefore, are not liable for damages, it follows that 
Cortese cannot be liable to the Harringtons for failing to provide 
them with a disclosure statement. 


CONCLUSION 
We affirm the district court’s decision to grant a directed ver- 
dict in favor of the Harringtons and Cortese. 
AFFIRMED. 
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McCorMack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

Anousone Soukharith was convicted of first degree murder, 
kidnapping, robbery, and the use of a weapon to commit a 
felony in connection with the May 23, 1995, death of Karen 
Logsdon. He received concurrent sentences of life imprison- 
ment on the murder and kidnapping charges, a concurrent term 
of 20 to 40 years’ imprisonment for the robbery, and 10 to 20 
years’ imprisonment on the use of a weapon conviction to be 
served consecutively. The convictions and sentences were 
affirmed on direct appeal in State v. Soukharith, 253 Neb. 310, 
570 N.W.2d 344 (1997). Soukharith subsequently filed a motion 
for postconviction relief which was denied by the district court 
without an evidentiary hearing or appointment of postconviction 
counsel. Soukharith now appeals from that order. We find no 
error and affirm. 


I. BACKGROUND 

The events leading to Soukharith’s conviction are set forth in 
detail in State v. Soukharith, supra, and will not be repeated 
herein except as applicable to specific postconviction claims 
asserted by Soukharith, including (1) that his convictions and 
sentences were the result of an illegal search and seizure under 
the 4th and 14th Amendments to the U.S. Constitution, (2) that 
his convictions and sentences were the result of an inadmissible 
confession under the Sth and 14th Amendments to the US. 
Constitution, (3) that the evidence was insufficient to support a 
first degree robbery conviction, (4) that the evidence was insuf- 
ficient to support the kidnapping conviction, (5) that the evi- 
dence was insufficient to support the conviction for use of a 
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weapon to commit a felony, (6) that he received ineffective 
assistance of counsel at trial, (7) that there was prosecutorial 
misconduct, and (8) that his Sth Amendment rights were vio- 
lated by sheriff’s deputies’ refusal to afford him counsel during 
custodial questioning. Soukharith also filed a motion seeking 
the appointment of counsel to represent him in the postconvic- 
tion action. 

In denying postconviction relief, the district court determined 
that several of Soukharith’s claims were procedurally barred 
because they were or could have been raised on direct appeal and 
that his claim of ineffective assistance of counsel lacked merit on 
its face. The district court denied Soukharith’s motion for appoint- 
ment of counsel to represent him in postconviction proceedings. 


II. ASSIGNMENTS OF ERROR 
Soukharith contends, summarized and restated, that the dis- 
trict court erred in denying his motion for postconviction relief 
without an evidentiary hearing and in denying his request for 
appointment of counsel to represent him in the postconviction 
proceeding. 


Ill. STANDARD OF REVIEW 

(1] A defendant requesting postconviction relief must estab- 
lish the basis for such relief, and the findings of the district court 
will not be disturbed unless they are clearly erroneous. State v. 
Buckman, 259 Neb. 924, 613 N.W.2d 463 (2000); State v. Suggs, 
259 Neb. 733, 613 N.W.2d 8 (2000). 

(2] Whether a claim raised in a postconviction proceeding is 
procedurally barred is a question of law. When reviewing a 
question of law, an appellate court reaches a conclusion inde- 
pendent of the lower court’s ruling. State v. Suggs, supra. 

(3] Failure to appoint counsel in postconviction proceedings 

is not error in the absence of an abuse of discretion. State v. 
Boppre, 252 Neb. 935, 567 N.W.2d 149 (1997); State v. 
Livingston, 244 Neb. 757, 509 N.W.2d 205 (1993). 


IV. ANALYSIS 
We address each of Soukharith’s eight grounds for postcon- 
viction relief separately and in the order raised in his motion and 
addressed by the district court. 
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1. SEARCH AND SEIZURE OF SEALED ENVELOPE 

Soukharith first contends that his conviction and sentence 
were prejudicially influenced by an illegal search and seizure of 
a sealed envelope found within his personal property after his 
arrest. As noted in our opinion on direct appeal, on June 6, 1995, 
while preparing Soukharith for transport from a Laramie 
County, Wyoming, detention facility to Sarpy County, Nebraska, 
law enforcement personnel found among Soukharith’s personal 
property an envelope containing a letter. Law enforcement per- 
sonnel scanned the letter and, determining that the letter might 
be a confession, turned it over to the Sarpy County Sheriff’s 
Department. The inculpatory letter and envelope were later 
introduced at trial. Soukharith contends in his postconviction 
motion that the search and seizure violated his rights under the 
4th and 14th Amendments. 

[4] This issue was before us on direct appeal, although lim- 
ited to an alleged Fourth Amendment violation. We determined 
that the trial court was not clearly erroneous in finding that suf- 
ficient facility safety reasons justified the search and seizure of 
the letter and envelope and that law enforcement personnel had 
a legitimate governmental interest in opening the letter and read- 
ing its contents in accordance with established policy. A motion 
for postconviction relief cannot be used to secure review of 
issues which were or could have been litigated on direct appeal, 
no matter how those issues may be phrased or rephrased. State 
v. El-Tabech, 259 Neb. 509, 610 N.W.2d 737 (2000); State v. 
Williams, 259 Neb. 234, 609 N.W.2d 313 (2000). Because 
Soukharith asserted the 4th Amendment claim and could have 
asserted the related 14th Amendment claim on direct appeal, 
these claims are procedurally barred. 


2. CONFESSION 

Soukharith’s second asserted basis for postconviction relief is 
a contention that his constitutional rights were violated by the 
use of an inadmissible confession, namely, the inculpatory letter 
which was seized from his belongings. Specifically, Soukharith 
argues that the State did not advance sufficient proof to show 
that the handwriting in the letter was his or that he was the 
author of the letter. Soukharith could have raised the issue of 
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the authenticity of the letter on direct appeal, but did not. 
Therefore, this claim is also procedurally barred. 


3. INSUFFICIENT EVIDENCE TO SUPPORT ROBBERY, KIDNAPPING, 
MURDER, AND USE OF WEAPON CHARGES 

In his third, fourth, and fifth alleged grounds for relief, 
Soukharith argues that there was insufficient evidence to support 
his convictions for robbery, kidnapping, and use of a weapon to 
commit a felony. In State v. Moss, 191 Neb. 36, 214 N.W.2d 15 
(1973), we held that a defendant’s claim that the evidence was 
insufficient to support his conviction did not afford a basis for 
postconviction relief. We explained that postconviction relief is 
statutorily limited to cases in which there was a denial or 
infringement of the rights of the defendant such as to render the 
judgment of conviction void or voidable under the state or fed- 
eral constitution. See Neb. Rev. Stat. § 29-3001 (Reissue 1995). 
Liberally construed, Soukharith’s pro se postconviction motion 
alleges that because they were not supported by sufficient evi- 
dence, these three convictions were void as a matter of law and 
thus violated his constitutional due process and equal protection 
rights. Assuming without deciding that a claimed insufficiency 
of the evidence to support a conviction could under any circum- 
stances afford a basis for postconviction relief, Soukharith’s 
claims in this regard lack merit because they were addressed and 
resolved on direct appeal and are thus procedurally barred. 

With regard to the robbery charge, we noted that motorists 
observed the victim’s car on the morning of her death near the 
place where the victim’s body was later found. We also noted 
that a witness testified that he saw a woman walking down into 
a ditch where the body was eventually found while a man 
watched from the roadside. We noted that when Soukharith was 
stopped in Wyoming, he told the officer he purchased the vic- 
tim’s car from a man named “Wonum,” but that there was no 
evidence of this transaction in the record. Based on the evi- 
dence, we concluded that “[t]he evidence, when construed most 
favorably to the State, is sufficient to support a finding that 
Soukharith took [the victim’s] car by use of force with intent to 
steal in Nebraska.” State v. Soukharith, 253 Neb. 310, 332, 570 
N.W.2d 344, 360 (1997). 


STATE v. SOUKHARITH 483 
Cite as 260 Neb. 478 


With respect to the kidnapping charge, we stated that on the 
day the victim was killed, she did not go to work, and that when 
she spoke to her family on the telephone that morning, she 
sounded distraught. We noted that two motorists saw what 
appeared to be the victim and a dark-complected man near the 
Platte River bridge that day, in the area where the victim was 
killed. We further noted that the record reflected the victim’s last 
telephone call to her family was made in Nebraska. We again 
concluded that there was “sufficient evidence of the elements of 
abduction with continued restraint and intent to commit a felony 
to support the conviction of kidnapping in the State of 
Nebraska.” /d. at 333, 570 N.W.2d at 360. 

We next addressed the murder and use of a weapon charges, 
noting that the victim died of a gunshot wound to her back near 
the Platte River bridge in Sarpy County. We noted that a shell 
casing found near her body came from the handgun found in her 
car when Soukharith was stopped in Wyoming. We further noted © 
that the shoe impressions found near the victim’s body matched 
Soukharith’s shoes. Finally, we noted that Soukharith, while in 
detention in Laramie County, wrote a letter tantamount to a con- 
fession to the crime. Based on the evidence in the record and on 
our previous findings that there was sufficient evidence to sup- 
port the robbery and kidnapping convictions, we concluded that 
“there is sufficient evidence that Soukharith used the handgun 
found in [the victim’s] car to kill [the victim] during the perpe- 
tration of a kidnapping and robbery, which is enough to support 
the convictions for murder and use of a weapon to commit a 
felony.” Id. 

Because we determined on direct appeal that there was suffi- 
cient evidence in the record to support the robbery, kidnapping, 
murder, and use of a weapon to commit a felony convictions, 
Soukharith may not again raise these issues in his motion for 
postconviction relief. Thus, these three postconviction claims 
are procedurally barred. 


4. INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL 
Soukharith was represented both at trial and on direct appeal 
by lawyers employed by the office of the Sarpy County public 
defender. Under these circumstances, his first opportunity to 
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assert ineffective assistance of trial counsel was in his motion 
for postconviction relief. See State v. Ryan, 257 Neb. 635, 601 
N.W.2d 473 (1999). We therefore address this claim. 

[5-7] In order to establish a right to postconviction relief 
based on a claim of ineffective counsel, the convicted defend- 
ant has the burden first to show that counsel’s performance was 
deficient; that is, that counsel’s performance did not equal that 
of a lawyer with ordinary training and skill in criminal law in 
the area. Next, the defendant must show that counsel’s deficient 
performance prejudiced the defense in his or her case. State v. 
McCroy, 259 Neb. 709, 613 N.W.2d 1 (2000); State v. Williams, 
259 Neb. 234, 609 N.W.2d 313 (2000). The two prongs of this 
test, deficient performance and prejudice, may be addressed in 
either order. If it is more appropriate to dispose of an ineffec- 
tiveness claim due to the lack of sufficient prejudice, that 
course should be followed. State v. McCracken, ante p. 234, 
615 N.W.2d 902 (2000); State v. Lyle, 258 Neb. 263, 603 
N.W.2d 24 (1999). The entire ineffectiveness analysis is viewed 
with a strong presumption that counsel’s actions were reason- 
able and that even if found unreasonable, the error justifies set- 
ting aside the judgment only if there was prejudice. State v. 
Buckman, 259 Neb. 924, 613 N.W.2d 463 (2000); State v. 
Silvers, 255 Neb. 702, 587 N.W.2d 325 (1998). We apply these 
familiar principles in assessing each particular in which 
Soukharith contends that he received ineffective representation 
from his trial counsel. 

[8] Additionally, we note that an evidentiary hearing on a 
motion for postconviction relief is required on an appropriate 
motion containing factual allegations which, if proved, consti- 
tute an infringement of the movant’s rights under the Nebraska 
or federal Constitution. State v. Buckman, supra. An evidentiary 
hearing is not required when the motion alleges only conclu- 
sions of fact or law. /d. Further, when the motion properly 
alleges an infringement of the defendant’s constitutional rights, 
an evidentiary hearing should still be denied when the records 
and files affirmatively show that the defendant is entitled to no 
relief. Jd. Thus, the focus of our inquiry is whether Soukharith 
has alleged facts which, if proved, would establish that he was 
denied effective assistance of trial counsel. 
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(a) Authenticity of Letter 

Soukharith contends that his trial counsel failed to utilize a 
handwriting expert or other means to disprove that the letter 
found among his personal property prior to his transport from 
the Laramie County detention facility to Sarpy County belonged 
to him. However, Soukharith’s postconviction motion contains 
no allegation that he did not in fact write the letter or that he 
gave his trial counsel any reason to question that he was the 
author. We agree with the reasoning of the district court that 
“[c]lounsel is not expected to pursue avenues of investigation 
unless there is some basis to believe it might reveal some evi- 
dence or information which would assist in the defense.” 

Moreover, in our opinion on direct appeal, we recited the 
ample evidence adduced at trial that indicates Soukharith wrote 
the letter that was seized by Laramie County law enforcement 
personnel and was subsequently admitted at trial. Specifically, 
we noted that the letter was found by a sheriff among 
Soukharith’s personal property while Soukharith was being pre- 
pared for transport to Sarpy County. Also, the return address on 
the envelope containing the letter read, “Soukharith.” Given 
these circumstances, Soukharith’s trial counsel had reasonable 
grounds to believe that Soukharith did write the letter, and 
absent an allegation of facts which would indicate otherwise, it 
cannot be said that his trial counsel’s failure to further investi- 
gate this issue amounted to deficient performance or that 
Soukharith was in any way prejudiced thereby. 


(b) Circumstances Surrounding Handgun and Kidnapping 

Soukharith next contends that his trial counsel was ineffective 
for failing to determine if his fingerprints were on the handgun 
used in the murder or if his hands were tested for gunpowder. 
The record reflects that the handgun was found inside the vic- 
tim’s vehicle, which Soukharith was driving when he was 
stopped by police in Wyoming. Moreover, a Federal Bureau of 
Investigation agent testified that a shell casing found about 10 
feet from the victim’s body came from the handgun police 
retrieved from the victim’s vehicle in Wyoming after Soukharith 
was arrested. Finally, the letter found among Soukharith’s per- 
sonal property when he was being prepared for transport from 
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Wyoming to Sarpy County indicated Soukharith did in fact kill 
the victim. In the letter, Soukharith wrote, “It was all (me.) I did 
it all myself no gangs no friends nobody at all. It_was all I.” 
(Emphasis in original.) State v. Soukharith, 253 Neb. 310, 318, 
570 N.W.2d 344, 352 (1997). Soukharith does not allege in his 
postconviction motion that he ever advised trial counsel that he 
had not handled or fired the murder weapon. Thus, he has not 
alleged facts which, if true, would establish deficient perfor- 
mance by his trial counsel. 

Similarly, although Soukharith contends that trial counsel 
was ineffective in failing to develop and offer evidence showing 
that he did not kidnap the victim, he does not allege that he gave 
his counsel any reason to pursue this theory of defense or spec- 
ify the nature of the exculpatory evidence which he now con- 
tends his trial counsel failed to discover and present. As noted 
above and in our opinion on direct appeal, the record contained 
evidence sufficient to sustain the robbery, kidnapping, murder, 
and use of a weapon convictions. We agree with the district 
court that Soukharith’s allegations in this regard do not contain 
facts which, if proved, would establish constitutionally deficient 
representation by his trial counsel. 


(c) Failure to Investigate and Defend 
Against Robbery Charge 

Soukharith contends that his trial counsel failed to investigate 
and offer a defense to the robbery charge. As noted previously, 
we found on direct appeal that the evidence was sufficient to sup- 
port the robbery conviction. In his motion for postconviction 
relief, Soukharith does not allege the existence of any exculpa- 
tory facts pertaining to the robbery charge which could have been 
discovered by his trial counsel. Therefore, his conclusory allega- 
tions of ineffective assistance of counsel in this regard are insuf- 
ficient on their face to afford a basis for postconviction relief. 


(d) General Allegations 
Soukharith asserts several general allegations regarding inef- 
fective assistance of his trial counsel, including claims that 
counsel failed to offer a meaningful defense supported by evi- 
dence and that Soukharith was not advised of the fact that he had 
grounds for a Fourth and Fifth Amendment challenge. As noted 
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by the district court, Soukharith failed to allege any specific 
facts which support these general conclusions. As we have 
noted, an evidentiary hearing is not required when the postcon- 
viction motion alleges only conclusions of fact or law. State v. 
Lyle, 258 Neb. 263, 603 N.W.2d 24 (1999). 


5. PROSECUTORIAL MISCONDUCT 

Soukharith argues prosecutorial misconduct as an additional 
basis for postconviction relief. Specifically, he claims that the 
State failed to prove that he wrote the letter found among his 
personal property while he was at the Laramie County deten- 
tion facility. He also argues that the State failed to prove that 
he fired the handgun which caused the victim’s death by show- 
ing that his fingerprints were on the weapon, by showing that 
he had gunpowder residue on his hands, or by producing an 
eyewitness to the shooting. As we have previously stated, a 
motion for postconviction relief cannot be used to secure 
review of issues which were or could have been litigated on 
direct appeal, no matter how those issues may be phrased or 
rephrased. State v. El-Tabech, 259 Neb. 509, 610 N.W.2d 737 
(2000); State v. Williams, 259 Neb. 234, 609 N.W.2d 313 
(2000). Each of the issues that Soukharith attempts to raise in 
this portion of his postconviction motion were or could have 
been addressed on direct appeal and are therefore procedurally 
barred. 


6. SHERIFF’S REFUSAL TO AFFORD SOUKHARITH COUNSEL 

[9] Soukharith asserts in his postconviction motion that his 
Sixth Amendment rights under the U.S. Constitution were vio- 
lated by a sheriff’s deputy’s refusal to afford him counsel during 
an interrogation. This argument lacks merit for two reasons. 
First, Soukharith does not argue this issue in his brief. Absent 
plain error, assignments of error not discussed in the briefs will 
not be addressed by this court. State v. Bjorklund, 258 Neb. 432, 
604 N.W.2d 169 (2000); State v. Thieszen, 252 Neb. 208, 560 
N.W.2d 800 (1997). Second, we addressed this issue on direct 
appeal, affirming the trial court’s determination that while the 
uncounseled interrogation was illegal because it was conducted 
despite Soukharith’s having requested counsel, the evidence 
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which it disclosed was nevertheless admissible under the 
inevitable discovery doctrine. State v. Soukharith, 253 Neb. 310, 
570 N.W.2d 344 (1997). 


7. DENIAL OF REQUEST FOR APPOINTMENT OF COUNSEL 

{10} Finally, Soukharith assigns as error the district court’s 
failure to appoint counsel to represent him for his postconviction 
relief proceedings. In State v. Livingston, 244 Neb. 757, 762-63, 
509 N.W.2d 205, 208 (1993), we stated that “[t]here is no federal 
or state constitutional right to an attorney in state postconviction 
proceedings.” (Citing Coleman v. Thompson, 501 U.S. 722, 111 
S. Ct. 2546, 111 L. Ed. 2d 640 (1991), and State v. Stewart, 242 
Neb. 712, 496 N.W.2d 524 (1993).) We further noted in 
Livingston that under Neb. Rev. Stat. §§ 29-3001 through 
29-3004 (Reissue 1989 & Cum. Supp. 1992), whether counsel is 
to be appointed in postconviction relief proceedings is discre- 
tionary with the trial court, and the failure to appoint counsel in 
such proceedings is not error in the absence of an abuse of dis- 
cretion. We determined in Livingston that the trial court did not 
abuse its discretion in denying counsel for the defendant because 
the trial court found that on the face of the defendant’s postcon- 
viction motions, he was not entitled to any relief. 

Similarly, in this case, the district court did not abuse its dis- 
cretion in not appointing counsel for Soukharith because the 
court correctly found that all of Soukharith’s grounds for post- 
conviction relief were either procedurally barred or facially 
without merit and, therefore, that Soukharith was not entitled to 
relief. 


V. CONCLUSION 

Soukharith’s first ground for postconviction relief, that the 
letter and envelope found among his personal property were 
unlawfully searched and seized, was raised on direct appeal and 
may not be raised again on a postconviction motion. 
Soukharith’s second claim, that the State did not offer proof as 
to the authenticity of the letter, could have been raised on direct 
appeal but was not and is therefore procedurally barred. His 
third through fifth claims, regarding sufficiency of the evidence 
to support the robbery, kidnapping, murder, and use of a weapon 
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convictions, were raised and decided against him on direct 
appeal and are thus also procedurally barred. Soukharith’s claim 
based upon ineffective assistance of trial counsel lacks merit 
because of his failure to allege facts which, if true, would sub- 
Stantiate the claim. Soukharith’s claim for postconviction relief 
based upon prosecutorial misconduct is procedurally barred by 
his failure to raise it on direct appeal. His postconviction claim 
pertaining to evidence disclosed by his uncounseled statement 
to Wyoming law enforcement authorities is procedurally barred 
because the issue was addressed and resolved on direct appeal. 
The records and files in this case indicate Soukharith’s postcon- 
viction motion is without merit, and therefore, the district court 
did not err in denying his motion for postconviction relief with- 
out an evidentiary hearing or in denying his motion to appoint 
postconviction counsel. 

For these reasons, we affirm the judgment of the district 
court. 

AFFIRMED. 
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1. Judgments: Appeal and Error. On questions of law, a reviewing court has an obli- 
gation to reach its own conclusions independent of those reached by the lower courts. 

2. Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court’s refusal to give a requested instruction, an appellant has the burden to show 
that (1) the appellant was prejudiced by the court’s refusal to give the tendered 
instruction, (2) the tendered instruction is a correct statement of the law, and (3) the 
tendered instruction is warranted by the evidence. 

3. Jury Instructions: Appeal and Error. In reviewing a claim of prejudice from 
instructions given or refused, the instructions must be read together, and if, taken as 
a whole, they correctly state the law, are not misleading, and adequately cover the 
issues supported by the pleadings and evidence, there is no prejudicial error necessi- 
tating reversal. 
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Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of discretion. A motion for new trial is to be granted only when error prejudi- 
cial to the rights of the unsuccessful party has occurred. 

Damages: Appeal and Error. The amount of damages to be awarded is a determi- 
nation solely for the fact finder, and its action in this respect will not be disturbed on 
appeal if it is supported by the evidence and bears a reasonable relationship to the ele- 
ments of the damages proved. 

Torts: Compromise and Settlement: Damages. A nonsettling defendant against 
whom a jury verdict is entered is entitled to a pro tanto reduction in that verdict to the 
extent the plaintiff has received satisfaction from a settling defendant for the same 
injuries for which the jury awarded damages. 

Products Liability: Negligence. Assumption of risk, under appropriate circum- 
stances, may be an affirmative defense in an action brought for a manufacturer's strict 
liability in tort for a design defect. 

Pleadings: Appeal and Error. An affirmative defense not raised or litigated in the 
trial court cannot be urged for the first time on appeal. 

Products Liability: Words and Phrases. In the law of products liability, misuse of 
a product is the use of a product in a way not reasonably foreseeable by the supplier 
or manufacturer. Misuse of the product is a defense to strict liability. 

Products Liability: Pleadings. The state-of-the-art affirmative defense is set forth in 
Neb. Rev. Stat. § 25-21,182 (Reissue 1995). 

Products Liability: Jury Instructions: Proof. It is a defendant’s burden to demon- 
strate that an instruction on the state-of-the-art affirmative defense is warranted by the 
evidence. 

Statute of Frauds: Contracts: Parties. The defense of the statute of frauds is per- 
sonal to the parties to the contract and their privies. It cannot be raised by a nonparty 
to the contract. 

Trial: Evidence: Waiver. If, when inadmissible evidence is offered, the party against 
whom such evidence is offered consents to its introduction, or fails to object to the 
introduction of such evidence, and otherwise fails to raise the question as to its admis- 
sibility, that party is considered to have waived whatever objection he or she may 
have had thereto, and the evidence is in the record for consideration the same as other 
evidence. 

Workers’ Compensation: Subrogation: Tort-feasors. Subrogation under the 
Nebraska workers’ compensation statutes is governed by Neb. Rev. Stat. § 48-118 
(Cum. Supp. 1996), which section grants an employer's insurance company which 
has paid workers’ compensation benefits to an employee injured by the actions of a 
third individual or entity a subrogation interest against that third individual or entity 
as a tort-feasor. 

Workers’ Compensation: Subrogation: Damages. Neb. Rev. Stat. § 48-118 (Cum. 
Supp. 1996) does not distinguish between settlement proceeds paid for pain and suf- 
fering, medical benefits, or any other category of damages or injury in awarding an 
insurance company a subrogation interest in the settlement proceeds. 

Workers’ Compensation: Subrogation: Attorney Fees. Neb. Rev. Stat. § 48-118 
(Cum. Supp. 1996) governs the payment of attorney fees and expenses in a workers’ 
compensation subrogation claim. 
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MILLER-LERMAN, J. 
I. NATURE OF CASE 

Liquid Controls Corporation (Liquid Controls) appeals from 
a jury verdict entered by the district court for Thomas County 
which found in favor of Richard Jameson (Richard) in a strict 
liability action against Liquid Controls and awarded him $5 mil- 
lion in damages. Liquid Controls claims the district court erred 
in denying its motion for reduction of judgment, in failing or 
refusing to give certain jury instructions, and in denying its 
amended motion for new trial. Aetna Casualty and Surety 
Company (Aetna), pursuant to its petition in intervention, cross- 
appeals the district court’s ruling denying Aetna any subrogation 
interest in certain settlement proceeds received by Richard. 
Richard cross-appeals, claiming the district court erred in deny- 
ing his posttrial motion for attorney fees and expenses. We 
affirm in part, and in part reverse the decision of the district 
court and remand the cause for further proceedings consistent 
with this opinion. 


II. STATEMENT OF FACTS 
Richard is an employee of Sandhill Oil Company (Sandhill), 
a fuel delivery business owned and operated by Richard’s father, 
Allan Jameson. Richard was injured in a work-related accident 
on July 16, 1995, when gasoline vapor from a fuel delivery truck 
owned by Sandhill escaped, igniting and burning Richard. 
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The truck was outfitted with a fuel pump manufactured by the 
Blackmer company and with a fuel meter manufactured by 
Liquid Controls. At the time of the accident, Richard and Allan 
Jameson were attempting to fix a problem with the truck’s fuel 
delivery system. As part of that process, Allan Jameson loosened 
several bolts holding a strainer plate on the fuel meter. When the 
two men again attempted to pump fuel through the system, gaso- 
line vapor escaped from where the bolts had been loosened and 
ignited. Richard was severely burned over more than 65 percent 
of his face and body. 

As a result of his injuries, Richard received approximately 
$450,000 from Aetna in workers’ compensation benefits. 

On March 21, 1996, Richard and Sandhill filed a petition, 
suing Blackmer and Liquid Controls under separate theories of 
negligence and strict liability as to each defendant. Richard 
and Sandhill also sued two other defendants who were dis- 
missed prior to trial. Attached to the petition was an assign- 
ment from Tammi Jameson, Richard’s wife, assigning her loss 
of consortium claim to Richard, which claim Richard and 
Sandhill also raised against Liquid Controls and Blackmer in 
the petition. Richard and Sandhill sought damages for 
Richard’s past and future medical expenses, past and future 
lost earnings, disability, and pain and suffering. Richard also 
sought damages as assignee under Tammi Jameson’s loss of 
consortium claim. 

On April 22, 1996, Blackmer answered Richard and 
Sandhill’s petition. Blackmer amended its answer on October 
28, 1998. Liquid Controls filed its initial answer on August 30, 
1996. On October 16, 1998, Liquid Controls filed an amended 
answer. In their separate amended answers, Blackmer and 
Liquid Controls, inter alia, denied the petition’s allegations and 
affirmatively alleged that Richard’s injuries were caused by 
Richard’s and Allan Jameson’s negligent actions. In its amended 
answer, Liquid Controls also alleged that its fuel meter was 
manufactured according to the state of the art. 

On August 5, 1996, Aetna filed a petition in intervention in 
the action and claimed a subrogation interest in any settlement 
or judgment Richard might receive. According to the record, 
Aetna’s counsel attended 39 depositions, conferred with Richard 
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and Sandhill’s counsel, participated in trial preparation, and 
observed portions of the trial. 

The 8-day jury trial began on November 30, 1998. The record 
contains approximately 1,800 pages of testimony from 27 wit- 
nesses and over 200 exhibits. To the extent they are necessary, 
further facts and rulings from the trial are incorporated in our 
analysis below. 

On December 9, 1998, after the close of evidence but before 
the case was submitted to the jury, Blackmer settled with 
Richard and Sandhill and was dismissed with prejudice from the 
case. The record does not contain a written copy of any settle- 
ment agreement. According to counsels’ representations to the 
court in the bill of exceptions and in posttrial pleadings, 
Blackmer agreed to pay a total of $1.425 million in settlement 
as follows: (1) $25,000 to Garnett Jameson, Richard’s mother, 
and Allan Jameson, and (2) $1.4 million to Richard and Tammi 
Jameson. Of this $1.4 million, $250,000 was to be used to fund 
a trust for Richard’s benefit and $950,000 was to be paid 
directly to Richard. The record is unclear if the remaining 
$200,000 was to be paid directly to Tammi Jameson or paid to 
Richard as the assignee of Tammi Jameson’s loss of consortium 
claim. 

On December 9, 1998, the case against Liquid Controls was 
submitted to the jury. The record shows that the case against 
Liquid Controls was submitted with Richard as the only plain- 
tiff and that the only theory of liability submitted to the jury was 
strict liability. The jury was told that Blackmer was no longer a 
party to the case but was not told that Blackmer had settled out. 
The jury was not asked to apportion or consider Blackmer’s lia- 
bility. As part of Richard’s burden of proof, however, the jury 
was instructed to consider the actions of Sandhill and its 
employees and whether those actions might have caused 
Richard’s injuries. Specifically, the jury was instructed in 
instruction No. 2 as follows: 

In this regard, you may consider whether the injury suf- 
fered by Richard Jameson was caused solely by the con- 
duct of Sandhill Oil Company or its employees. If you do 
not find that the actions of Sandhill Oil Company or its 
employees were the only proximate cause of the plaintiff’s 
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injury, you may not consider that conduct in any way in 
determining the issues involving the defendant, Liquid 
Controls. If you find that the actions of Sandhill Oil 
Company or its employees were the only proximate cause 
of the plaintiff’s injury, your verdict will be for the 
defendant. 

Further, you may not consider in any way the actions of 
the Plaintiff, Richard Jameson, in determining whether the 
defendant, Liquid Controls is strictly liable under 
Nebraska law. 

On December 10, 1998, the jury returned a verdict against 
Liquid Controls and in favor of Richard in the amount of $5 mil- 
lion. Following the jury verdict, on December 17, Liquid 
Controls filed its motion for new trial. On December 29, Liquid 
Controls filed an amended motion for new trial and a motion for 
reduction of the judgment based upon the Blackmer settlement. 
On January 6, 1999, Richard filed a posttrial motion for a deter- 
mination of attorney fees pursuant to Neb. Rev. Stat. § 48-122 
(Cum. Supp. 1996), which the district court also treated as a 
motion under Neb. Rev. Stat. § 48-118 (Cum. Supp. 1996), to 
determine Aetna’s subrogation rights. All of these motions came 
on for hearing on January 6, 1999. 

In an order dated January 11, 1999, the district court denied 
Aetna any subrogation rights in the Blackmer settlement pro- 
ceeds, ruling that it would be inequitable to allow Aetna to 
invade the trust or recover funds arising from Richard’s pain and 
suffering or loss of consortium claims. The district court also 
ruled that it was premature to determine whether Aetna had any 
subrogation interest in the judgment in Richard’s favor against 
Liquid Controls because those proceeds had not been and would 
not be paid out until after the appeal process was concluded. The 
district court overruled all other posttrial motions. 

Liquid Controls appealed. Aetna and Richard cross-appealed. 


III. ASSIGNMENTS OF ERROR 
On appeal, Liquid Controls has assigned four errors, which 
combine to form three. Liquid Controls claims, restated, that the 
district court erred (1) in overruling its motion for a reduction of 
the jury’s verdict because it was entitled to a credit as a result of 
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the Blackmer settlement; (2) in failing or refusing to instruct the 
jury as to Liquid Controls’ affirmative defenses; and (3) in over- 
ruling Liquid Controls’ motion for new trial because the jury 
verdict was excessive and was the result of speculation, guess, 
or conjecture. 

On cross-appeal, Aetna assigns three errors which combine to 
form one. Aetna claims that the district court erred in determining 
that Aetna was not entitled to any payment from the Blackmer set- 
tlement funds in order to satisfy its subrogation interest. 

On cross-appeal, Richard assigns as error the district court’s 
failure to award attorney fees and expenses out of any recovery 
by Aetna. 


IV. STANDARDS OF REVIEW 

[1] On questions of law, a reviewing court has an obligation 
to reach its own conclusions independent of those reached by 
the lower courts. Hausman v. Cowan, 257 Neb. 852, 601 
N.W.2d 547 (1999); Gallner v. Gallner, 257 Neb. 158, 595 
N.W.2d 904 (1999). 

[2,3] To establish reversible error from a court’s refusal to 
give a requested instruction, an appellant has the burden to show 
that (1) the appellant was prejudiced by the court’s refusal to 
give the tendered instruction, (2) the tendered instruction is a 
correct statement of the law, and (3) the tendered instruction is 
warranted by the evidence. Hausman v. Cowan, supra; 
Walkenhorst v. State, 253 Neb. 986, 573 N.W.2d 474 (1998). In 
reviewing a claim of prejudice from instructions given or 
refused, the instructions must be read together, and if, taken as 
a whole, they correctly state the law, are not misleading, and 
adequately cover the issues supported by the pleadings and evi- 
dence, there is no prejudicial error necessitating reversal. 
Hausman v. Cowan, supra; Cobb v. Sure Crop Chem. Co., 255 
Neb. 625, 587 N.W.2d 355 (1998). 

[4] A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of discretion. A motion for new trial is to be granted only 
when error prejudicial to the rights of the unsuccessful party has 
occurred. Hausman vy. Cowan, supra; Phillips v. Industrial 
Machine, 257 Neb. 256, 597 N.W.2d 377 (1999). 
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[5] The amount of damages to be awarded is a determination 
solely for the fact finder, and its action in this respect will not be 
disturbed on appeal if it is supported by the evidence and bears 
a reasonable relationship to the elements of the damages proved. 
Hausman v. Cowan, supra; Jones v. Meyer, 256 Neb. 947, 594 
N.W.2d 610 (1999). 


V. ANALYSIS 
1. Liqguip CONTROLS’ APPEAL 


(a) Reduction of Judgment Against Liquid Controls 

Liquid Controls argues on appeal that as a result of Richard’s 
settlement with Blackmer, the $5 million judgment entered 
against Liquid Controls should be reduced either pro rata or pro 
tanto and that the district court erred in denying Liquid 
Controls’ motion for a reduction of the judgment. Under a pro 
rata reduction, the judgment would be reduced proportionately 
by the total number of defendants, which in this case would 
amount to a 50-percent reduction in the jury verdict. See Dist. of 
Columbia v. Shannon, 696 A.2d 1359 (D.C. 1997). If the judg- 
ment was reduced pro tanto, Liquid Controls would receive a 
credit against the judgment in favor of Richard in an amount 
equal to Richard’s share of the Blackmer settlement. See id. We 
conclude that under Nebraska law, Liquid Controls is entitled to 
a pro tanto reduction of the judgment in the amount of Richard’s 
share of the settlement with Blackmer and that the district court 
erred in denying Liquid Controls’ motion for a reduction of the 
judgment. 

We recently discussed the setoff of settlement proceeds 
against a judgment in Vowers & Sons, Inc. v. Strasheim, 254 
Neb. 506, 576 N.W.2d 817 (1998). In Vowers & Sons, Inc., the 
plaintiff-seller, Vowers & Sons, sued the defendant-buyer, Jerry 
Strasheim, alleging breach of a contract to purchase real estate. 
In a separate previous action, Vowers & Sons had sued Sheila 
Newell, the real estate agent who had prepared the purchase 
agreement, for negligence. Newell had paid an undisclosed sum 
of money in settlement of the claim, and as a result, the action 
against Newell had been dismissed with prejudice. 

Strasheim alleged that because of the Newell settlement, 
Vowers & Sons was barred as a matter of law from pursuing its 
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claim against Strasheim under an election of remedies theory. 
We held that Vowers & Sons could proceed with its action 
against Strasheim. We noted, however, that the separate claims 
asserted against Strasheim and Newell seemed to seek redress 
for the same injury, and we stated the following: 

Our determination that this action against Strasheim may 
proceed does not mean that Vowers & Sons would be enti- 
tled to recover damages for the same injury twice. ... Asa 
general rule, a party may not have double recovery for a sin- 
gle injury, or be made “more than whole” by compensation 
which exceeds the actual damages sustained. .. . Where sev- 
eral claims are asserted against several parties for redress of 
the same injury, only one satisfaction can be had. . . . Thus, 
to the extent that Vowers & Sons has received satisfaction 
from the settlement with Newell for injury and damage 
alleged in this action, any damages for which Strasheim 
would be potentially liable must be reduced pro tanto. 

(Citations omitted.) Jd. at 515-16, 576 N.W.2d at 825. See, also, 
Fitzgerald v. Union Stock Yards Co., 89 Neb. 393, 131 N.W. 612 
(1911) (injured party may have only one satisfaction for injury 
and if amount received in settlement is not in full satisfaction of 
claim, it serves as pro tanto bar to action against other tort- 
feasor). Based upon the reasoning in Vowers & Sons, Inc., we 
hold that a pro tanto reduction of the judgment against Liquid 
Controls is appropriate in the instant case. 

[6] Richard and Sandhill alleged, inter alia, in their petition, 
that Blackmer and Liquid Controls, through strict liability, were 
each responsible for the July 16, 1995, accident that caused 
Richard’s injuries. They did not allege separate acts leading to 
separate injuries. Instead, they sought an unspecified amount of 
damages against these two defendants as redress for the injuries 
Richard suffered in the accident. The jury determined that as a 
result of the injuries which Richard had suffered in the accident, 
he was entitled to a total of $5 million in damages. Since the 
jury found that $5 million is Richard’s total award of damages 
for the injuries which he sustained in the July 16 accident, to the 
extent he received satisfaction from Blackmer for those same 
injuries, Liquid Controls is entitled to a pro tanto reduction of 
the judgment. 
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Our conclusion is in accord with the approach taken by other 
states. The South Carolina Court of Appeals gave the following 
explanation for allowing a pro tanto credit against a jury verdict 
in the amount of an earlier settlement with another defendant for 
the same cause of action: 

“[T]he reason for allowing such a credit is to prevent an 
injured person from obtaining a second recovery of that 
part of the amount of damages sustained which has already 
been paid him. Or differently stated, it is almost univer- 
sally held that there can be only one satisfaction for an 
injury or wrong.” 
Hawkins v. Pathology Associates, 330 S.C. 92, 113, 498 S.E.2d 
395, 406-07 (S.C. App. 1998) (quoting Truesdale v. South 
Carolina Highway Dept., 264 S.C. 221, 213 S.E.2d 740 (1975), 
overruled on other grounds, McCall v. Batson, 285 S.C. 243, 
329 S.E.2d 741 (1985)). See, also, Quick v. Crane, 111 Idaho 
759, 727 P.2d 1187 (1986) (applying state statute to reduce lia- 
bility of nonsettling defendants pro tanto by amount paid to 
plaintiff by settling defendants). 

We are aware that some authorities refuse to allow any credit 
if there has not been some determination of liability on the part 
of the settling defendant. See, e.g., Green v. General Motors 
Corp., 310 N.J. Super. 507, 709 A.2d 205 (1998); Fidelholtz v. 
Peller, 81 Ohio St. 3d 197, 690 N.E.2d 502 (1998) (interpreting 
Ohio’s Contribution Among Tortfeasors Act). See, also, 
Restatement (Third) of Torts: Apportionment of Liability § 26 
(1999). Other courts allow either a pro tanto reduction where 
there has been no proof of liability by the settling defendant or 
a pro rata reduction if the liability of the settling defendant is 
established. See, e.g., Dist. of Columbia v. Shannon, 696 A.2d 
1359 (D.C. 1997). For the reasons stated above, we believe a pro 
tanto reduction of the settlement amount, regardless of whether 
liability on the part of the settling defendant has been estab- 
lished, to be the better reasoned approach. 

The record does not contain a copy of a written settlement 
agreement between Richard and Blackmer. It is undisputed, 
however, that Blackmer paid a total of $1.425 million in settle- 
ment and that as a result of this settlement, Blackmer was dis- 
missed with prejudice from the litigation. From the record, it 
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appears that $25,000 was paid to Garnett Jameson and Allan 
Jameson, $950,000 was paid directly to Richard, and $250,000 
was paid to establish a trust for Richard’s benefit. The record is 
unclear if the remaining $200,000 was paid directly to Tammi 
Jameson or was paid to Richard as the assignee of her loss of con- 
sortium claim. Upon remand, the district court shall determine 
what portion of the $1.425 million settlement was paid either to 
Richard or on his behalf and, under the rule set forth in Vowers & 
Sons, Inc. v. Strasheim, 254 Neb. 506, 576 N.W.2d 817 (1998), 
and adopted in this opinion, award Liquid Controls a pro tanto 
credit against the $5 million judgment against it in the amount 
paid by Blackmer to or on behalf of Richard in settlement. 

Accordingly, we reverse the decision of the district court 
overruling Liquid Controls’ motion for reduction of judgment 
and remand the cause for further proceedings consistent with 
this opinion. 


(b) Jury Instructions 

On appeal, Liquid Controls assigns as error the district 
court’s failure or refusal to instruct the jury on the affirmative 
defenses of assumption of risk, misuse, and state of the art. We 
conclude the district court did not err by failing or refusing to 
instruct the jury on these affirmative defenses, and we affirm the 
decision of the district court. 

[7,8] We have stated that “[a]ssumption of risk, under appro- 
priate circumstances, may be an affirmative defense in an action 
brought for a manufacturer’s strict liability in tort for a design 
defect.” Rahmig v. Mosley Machinery Co., 226 Neb. 423, 449, 
412 N.W.2d 56, 74 (1987). An affirmative defense must be 
specifically pled to be considered. Haag v. Bongers, 256 Neb. 
170, 589 N.W.2d 318 (1999); Rosberg v. Lingenfelter, 246 Neb. 
85, 516 N.W.2d 625 (1994). Liquid Controls, however, did not 
plead assumption of risk as an affirmative defense in its 
amended answer to Richard and Sandhill’s petition. An affirma- 
tive defense not raised or litigated in the trial court cannot be 
urged for the first time on appeal. Haag, supra; Sherrod v. State, 
251 Neb. 355, 557 N.W.2d 634 (1997). Furthermore, Liquid 
Controls acknowledges in its brief on appeal that it did not offer 
a jury instruction on assumption of risk. Thus, there is no merit 
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to Liquid Controls’ claim that the district court failed to instruct 
the jury on assumption of risk. 

[9] Liquid Controls also asserts that the district court should 
have instructed the jury on the issue of third-party misuse by 
Allan Jameson. In the law of products liability, misuse of a prod- 
uct is the use of a product in a way not reasonably foreseeable 
by the supplier or manufacturer. Rahmig, supra. Misuse of the 
product is a defense to strict liability. Erickson v. Monarch 
Indus., 216 Neb. 875, 347 N.W.2d 99 (1984). This court has not 
ruled upon the issue of whether third-party misuse is a defense 
to strict liability in Nebraska, although we note that several 
jurisdictions have recognized third-party misuse to be an affirm- 
ative defense. See, generally, Annot., 65 A.L.R.4th 263 (1988 & 
Supp. 1999) (discussing those courts which expressly acknowl- 
edge third-party misuse). 

Liquid Controls’ amended answer does not set forth an affirm- 
ative defense of misuse. At the jury instruction conference, 
Liquid Controls objected to the district court’s refusal to give a 
misuse instruction as to Richard. However, Liquid Controls did 
not offer a third-party misuse jury instruction as to Allan 
Jameson. Notwithstanding the foregoing posture of the case, the 
district court, nevertheless, instructed the jury in instruction No. 
2, inter alia, that if it found that “the actions of Sandhill Oil 
Company or its employees were the only proximate cause of the 
plaintiff’s injury, [its] verdict will be for the defendant.” 

Jury instructions must be read together, and if, taken as a 
whole, they correctly state the law, are not misleading, and ade- 
quately cover the issues supported by the pleadings and evi- 
dence, there is no prejudicial error necessitating reversal. 
Hausman v. Cowan, 257 Neb. 852, 601 N.W.2d 547 (1999); 
Cobb v. Sure Crop Chem. Co., 255 Neb. 625, 587 N.W.2d 355 
(1998). Through the instruction quoted above, the jury was per- 
mitted to consider Allan Jameson’s actions, as Liquid Controls 
claims it should, when it determined liability for the accident. 
Under the record in the instant appeal, we need not decide 
whether third-party misuse is an affirmative defense in 
Nebraska. We simply note that Liquid Controls was not preju- 
diced by the district court’s purported failure to instruct the jury 
specifically on the affirmative defense of third-party misuse. 
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Liquid Controls also claims the jury should have been 
instructed on the affirmative defense of state of the art, which 
affirmative defense Liquid Controls did set forth in its amended 
answer and upon which it offered a jury instruction. Because the 
evidence did not warrant the instruction, we conclude that the 
district court did not err in refusing to give a state-of-the-art 
instruction. 

{10] The state-of-the-art affirmative defense is set forth in 
Neb. Rev. Stat. § 25-21,182 (Reissue 1995), which provides: 

In any product liability action based upon negligent or 
defective design, testing, or labeling, proof establishing 
that such design, testing, or labeling was in conformity 
with the generally recognized and prevailing state of the 
art in the industry at the time the specific product involved 
in the action was first sold to any person not engaged in the 
business of selling such product shall be a defense. State of 
the art as used in this section shall be defined as the best 
technology reasonably available at the time. 

The district court properly instructed the jury that the issues 
in the case included whether the meter was defective because 
the strainer screen was insufficient to guard against accumula- 
tion of particles which would result in jamming of the meter and 
’ whether the meter was defective because there were no warnings 

that the meter could become jammed with particles and, thus, a 
pressure gauge should have been installed so as to determine if 
the system could be opened safely. 

There is no testimony directly stating what the generally rec- 
ognized and prevailing state of the art was in the industry 
regarding the sufficiency of strainer screens, the custom regard- 
ing acceptable associated warnings, or the necessity of pressure 
gauges or that the Liquid Controls meter was or was not in con- 
formity therewith. The only evidence to which Liquid Controls 
points in support of its argument that the district court erred in 
refusing to give its state-of-the-art affirmative defense is a ques- 
tion and answer from the cross-examination of Richard and 
Sandhill’s expert witness, Dr. William Weins. In that exchange, 

’ Weins was asked whether it was his opinion that the fuel meter 
was manufactured “under” the standards of the state of the art, 
to which he responded that he thought that that was correct. 
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Weins did not testify that Liquid Controls’ design and manufac- 
ture, identification of a defect or hazard, or warnings related 
thereto were the state of the art, which were the issues in the 
case and upon which the jury was instructed. 

[11] It is Liquid Controls’ burden to demonstrate that an 
instruction on the state-of-the-art affirmative defense is war- 
ranted by the evidence. See Hausman, supra; Walkenhorst v. 
State, 253 Neb. 986, 573 N.W.2d 474 (1998). Weins’ comment, 
without more, is insufficient to support a jury instruction on the 
affirmative defense of state of the art. See Nguyen v. Rezac, 256 
Neb. 458, 590 N.W.2d 375 (1999) (trial court’s duty is to 
instruct jury on issues presented by pleadings and evidence). 
The district court did not err in refusing Liquid Controls’ state- 
of-the-art jury instruction. 

Based upon our review of the record, we conclude that the 
district court did not err in failing or refusing to instruct the jury 

_on the affirmative defenses of assumption of risk, misuse, and 
state of the art. Accordingly, we find no merit to Liquid 
Controls’ second assignment of error. 


(c) Denial of Amended Motion 
for New Trial: Jury Verdict 

Finally, Liquid Controls argues that the district court erred in 
overruling its amended motion for new trial based on the claim 
that the jury verdict was excessive and resulted from specula- 
tion, guess, or conjecture. Specifically, Liquid Controls claims 
on appeal that the jury should not have been permitted to con- 
sider the testimony of Richard and Sandhill’s expert witness, Dr. 
Curtis Cramer, an economist who testified as to Richard’s loss 
of earning capacity based, in part, upon an oral agreement 
between Richard and Allan Jameson regarding Richard’s future 
salary with Sandhill. Liquid Controls’ argument on appeal is 
that the oral agreement was unenforceable because it violated 
the statute of frauds, and “[s]Jince the oral argument [sic] was 
unenforceable, any reliance on it leads to a speculative result. 
Dr. Cramer’s use of a speculative salary increase led to a specu- 
lative conclusion that the plaintiff’s loss [sic] earning capacity 
would be approximately $2.3 million.” Brief for appellant at 41. 

A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
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abuse of discretion. Hausman v. Cowan, 257 Neb. 852, 601 
N.W.2d 547 (1999). We conclude that the district court did not 
abuse its discretion in denying Liquid Controls’ motion for new 
trial. 

[12] The defense of the statute of frauds is personal to the 
parties to the contract and their privies. It cannot be raised by a 
nonparty to the contract. Grover, Inc. v. Papio-Missouri Riv. Nat. 
Res. Dist., 247 Neb. 975, 531 N.W.2d 531 (1995). Thus, Liquid 
Controls cannot object to the oral agreement between Sandhill 
and Richard. Further, assuming for purposes of argument only 
that it could object to testimony regarding the oral agreement, 
the record shows that Liquid Controls failed to raise such an 
objection at trial and thus waived its right to assert prejudicial 
error on appeal. 

{13] The instant case is similar to Barks v. Cosgriff Co., 247 
Neb. 660, 529 N.W.2d 749 (1995), in which the defendant 
assigned as error on appeal the admission of testimony regard- 
ing an alleged oral contract of employment. In Barks, we 
declined to reach the merits of this assignment of error because 
the defendant had failed to object to the evidence of the oral 
contract in the trial court. In Barks, we stated: 

Failure to make a timely objection waives the right to 
assert prejudicial error on appeal... . If, when inadmissi- 
ble evidence is offered, the party against whom such evi- 
dence is offered consents to its introduction, or fails to 
object or to insist upon ruling on the objection to introduc- 
tion of such evidence, and otherwise fails to raise the ques- 
tion as to its admissibility, that party is considered to have 
waived whatever objection he or she may have had thereto, 
and the evidence is in the record for consideration the same 
as other evidence. . . . Since [the defendant] failed to object 
to [the] testimony regarding the alleged [oral contract], the 
testimony was properly before the jury for consideration. 
(Citations omitted.) 247 Neb. at 665, 529 N.W.2d at 753. 

Liquid Controls failed to object to Cramer’s testimony 
regarding the oral contract concerning Richard’s future salary 
with Sandhill and also failed to object to Cramer’s testimony 
regarding Richard’s lost future earnings based upon the oral 
contract. The terms of the oral contract and Cramer’s testimony 
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concerning Richard’s lost future earnings were in evidence, and 
the jury was free to consider such evidence in its award of dam- 
ages. Accordingly, there is no merit to Liquid Controls’ third 
assignment of error that the district court erred in overruling 
Liquid Controls’ amended motion for new trial based on the 
claim that the jury verdict was the result of speculation, guess, 
or conjecture. 


2. CROSS-APPEALS 


(a) Aetna’s Subrogation Claim 

The district court refused to award Aetna any subrogation 
interest in the Blackmer settlement proceeds, concluding that it 
would be “inequitable to allow Aetna to recover funds arising 
from pain and suffering or loss of consortium in order to satisfy 
its claims.” The district court also refused to award Aetna a sub- 
rogation interest in the judgment against Liquid Controls 
because it was premature. On cross-appeal, Aetna specifically 
claims that the district court erred in refusing to award it any 
portion of the Blackmer settlement in partial satisfaction of 
Aetna’s subrogation claim. We agree. 

[14] Aetna’s subrogation interest is governed by § 48-118 of 
the Nebraska workers’ compensation statutes, which section 
grants, inter alia, an employer’s insurance company which has 
paid workers’ compensation benefits to an employee injured by 
the actions of a third individual or entity a subrogation interest 
against that third individual or entity as a tort-feasor. See 
Combined Insurance v. Shurter, 258 Neb. 958, 607 N.W.2d 492 
(2000). Section 48-118 was amended in 1994 and as amended 
provides, inter alia, as follows: 

If the employee or his or her personal representative and 
the insurer of the employer if there is one, and if there is 
no insurer, then the employer, do not agree in writing upon 
distribution of the proceeds of any judgment or settlement, 
the court upon application shall order a fair and equitable 
distribution of the proceeds of any judgment or settlement. 

This amendment was effective July 16, 1994, 1 year before 
the accident in the instant case. We held in Jackson v. Branick 
Indus., 254 Neb. 950, 581 N.W.2d 53 (1998), that this amend- 
ment was substantive in nature and applied prospectively only. 
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As the instant case arose after the July 16, 1994, effective date 
of the amendment to § 48-118, the amended version of the 
statute applies. See Branick Indus., supra. For the sake of com- 
pleteness, we note that § 48-118 was amended again in 1997, 
but that amendment has no bearing on the instant appeal. 

[15] As amended in 1994, § 48-118 does not distinguish 
between settlement proceeds paid for pain and suffering, medi- 
cal benefits, or any other category of damages or injury in 
awarding an insurance company a subrogation interest in the 
settlement proceeds. The statute says “any judgment or settle- 
ment.” (Emphasis supplied.) § 48-118. 

In the absence of anything to the contrary, statutory language 
is to be given its plain and ordinary meaning; an appellate court 
will not resort to interpretation to ascertain the meaning of statu- 
tory words which are plain, direct, and unambiguous. Parnell v. 
Madonna Rehab. Hosp., 258 Neb. 125, 602 N.W.2d 461 (1999). 
Because § 48-118 allows Aetna to receive “a fair and equitable 
distribution of the proceeds of any . . . settlement” and does not 
limit the type of settlement proceeds from which a workers’ 
compensation insurance company could seek subrogation, 
Aetna was entitled to seek payment on its subrogation claim 
based upon a fair and equitable distribution of the Blackmer set- 
tlement proceeds. 

Our approach comports with the approach taken by a number 
of other jurisdictions. See, e.g., United States v. Lorenzetti, 467 
US. 167, 104 S. Ct. 2284, 81 L. Ed. 2d 134 (1984) (holding 
United States, as employer of injured worker, was entitled to be 
reimbursed for compensation it paid pursuant to Federal 
Employees’ Compensation Act out of any settlement made in 
satisfaction of third-party liability, regardless of whether settle- 
ment is for losses other than medical expenses and lost wages); 
Sourbier v. State, 498 N.W.2d 720 (Iowa 1993) (state workers’ 
compensation statutes permit employer to recoup moneys from 
third-party payments received by employee as damages for 
physical and mental pain and suffering); Eddington Estate v 
Eppert Oil, 441 Mich. 200, 490 N.W.2d 872 (1992) (workers’ 
compensation insurer is entitled to seek reimbursement from 
entire amount of third-party tort recovery of estate obtained as 
result of death of employee, regardless of classification of dam- 


506 260 NEBRASKA REPORTS 


ages); Breen v. Caesars Palace, 102 Nev. 79, 715 P.2d 1070 
(1986) (employer’s subrogation interest in total proceeds of 
medical malpractice settlement included that portion of settle- 
ment proceeds attributable to noneconomic losses, notwith- 
standing that workers’ compensation act did not compensate 
employees for noneconomic damages); Dearing v. Perry, 499 
N.E.2d 268 (Ind. App. 1986) (amounts recovered for pain and 
suffering in injured worker’s suit against third-party tort-feasor 
subject to workers’ compensation insurer’s statutory lien). 

Accordingly, we reverse the decision of the district court 
denying Aetna any subrogation interest in the Blackmer settle- 
ment. Because we have affirmed the jury’s award of damages in 
this case, upon remand, the district court shall determine Aetna’s 
subrogation interest by ordering a fair and equitable distribution 
of the proceeds of the jury verdict and the Blackmer settlement, 
in accordance with the provisions of § 48-118. 


(b) Richard’s Motion for Attorney Fees 

Following trial, Richard filed a motion for attorney fees, 
which the district court denied. Richard claims on cross-appeal 
that pursuant to § 48-118, he is entitled to receive from Aetna the 
payment of reasonable attorney fees and expenses. In view of our 
ruling reversing and remanding the subrogation claim of Aetna 
for consideration under § 48-118, we reverse the district court’s 
ruling denying Richard’s motion for attorney fees and expenses 
and remand the cause for consideration under § 48-118. 

[16] With regard to the payment of attorney fees and 
expenses, § 48-118 provides, inter alia, as follows: 

If the employee or his or her personal representative or 
the employer or his or her compensation insurer join in the 
prosecuting of [a claim against the third-party tort-feasor] 
and are represented by counsel, the reasonable expenses 
and the attorney’s fees shall be, unless otherwise agreed 
upon, divided between such attorneys as directed by the 
court before which the case is pending[.] 

On appeal, we do not decide the amount of attorney fees and 
expenses, if any, Richard is entitled to receive from Aetna. 
However, in view of our reversal and remand of Aetna’s subro- 
gation claim, the district court shall, in connection with its con- 
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sideration of Aetna’s subrogation claim, also consider the divi- 
sion of attorney fees and expenses in accordance with the provi- 
sions of § 48-118. See Combined Insurance v. Shurter, 258 Neb. 
958, 607 N.W.2d 492 (2000). 


VI. CONCLUSION 
With respect to Liquid Controls’ appeal, for the reasons stated 
above, we reverse the court’s order and remand this cause to the 
district court for a pro tanto reduction of the judgment against 
Liquid Controls by Richard’s portion of the Blackmer settle- 
ment. With respect to Aetna’s cross-appeal seeking subrogation 
under § 48-118, we further reverse the court’s order and remand 
this cause to the district court for an equitable distribution to 
Aetna of that portion of the Blackmer settlement that was paid 
to or on behalf of Richard, together with the judgment proceeds, 
in accordance with § 48-118. With respect to Richard’s cross- 
appeal, we further reverse the court’s order and remand the 
cause for an award of attorney fees and expenses to Richard and 
against Aetna, as directed by the district court in accordance 
with § 48-118. Finding no merit to the remaining assignments of 
error raised by the parties, in all other respects, we affirm. 
AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 
HENprY, C.J., not participating. 


Gary E. MILLER, IN PERSON AND FOR ALL PERSONS 
SIMILARLY SITUATED, APPELLANT, V. CITY OF OMAHA, 
A MUNICIPAL CORPORATION, ET AL., APPELLEES. 
618 N.W.2d 628 


Filed October 6, 2000. No. S-99-1238. 


1. Declaratory Judgments: Appeal and Error. Determinations of factual issues in a 
declaratory judgment action will not be disturbed on appeal unless they are clearly 
wrong. 

2. Standing: Jurisdiction: Parties: Judgments: Appeal and Error. Standing is a 
jurisdictional component of a party’s case because only a party who has standing may 
invoke the jurisdiction of a court; determination of a jurisdictional issue which does 
not involve a factual dispute is a matter of law which requires an appellate court to 
reach its conclusions independent from a trial court. 
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3. Administrative Law: Contracts: Employer and Employee. While an administra- 
tive practice can create a contractual right, a necessary element to the creation of such 
a right is that the employee has relied upon the practice or representation in deciding 
to commence or continue his or her employment. 

4. Contracts: Employer and Employee: Pensions. Where an employee’s expectations 
conceming pension benefits are legitimately relied on in commencing or continuing 
employment, the pension benefits become part of the wage and fringe benefit 
package. 

5. Estoppel. One of the elements of promissory estoppel is that the party asserting estop- 
pel must rely in good faith upon the conduct or statements of the party to be estopped. 

6. Actions: Parties: Standing. The purpose of an inquiry as to standing is to determine 
whether one has a legally protectable interest or right in the controversy that would 
benefit by the relief to be granted. 

7. Standing: Jurisdiction: Justiciable Issues. As an aspect of jurisdiction and justicia- 
bility, standing requires that a litigant have such a personal stake in the outcome of 
the controversy as to warrant invocation of a court’s jurisdiction and justify the exer- 
cise of the court’s remedial powers on the litigant’s behalf. 

8. Attorney and Client: Conflict of Interest. As a general rule, courts do not disqual- 
ify an attorney on the grounds of conflict of interest unless a former client moves for 
disqualification. 

9. Standing: Claims: Parties. In order to have standing, a litigant must assert the liti- 
gant’s own legal rights and interests, and cannot rest his or her claim on the legal 
rights or interests of third parties. 


Appeal from the District Court for Douglas County: Josepu S. 
Trois, Judge. Affirmed. 


M.H. Weinberg, of Weinberg & Weinberg, P.C., for appellant. 
Jo A. Cavel, Assistant Omaha City Attorney, for appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Gary E. Miller sued the City of Omaha (City), the City of 
- Omaha Employees’ Retirement System (COERS), and the State 
of Nebraska to obtain disability pension benefits for himself and 
a purported class of participants without a reduction for work- 
ers’ compensation or Social Security. The trial court initially 
granted summary judgment in favor of the defendants. On 
appeal, we reversed the judgment and remanded the cause for 
further proceedings, concluding that a material question of fact 


MILLER v. CITY OF OMAHA 509 
Cite as 260 Neb. 507 


prevented summary judgment. See Miller v. City of Omaha, 253 
Neb. 798, 573 N.W.2d 121 (1998). On remand, the trial court 
found for the defendants, and Miller now appeals. 


SCOPE OF REVIEW 

[1] Determinations of factual issues in a declaratory judgment 
action will not be disturbed on appeal unless they are clearly 
wrong. Heinold v. Siecke, 257 Neb. 413, 598 N.W.2d 58 (1999). 

(2] Standing is a jurisdictional component of a party’s case 
because only a party who has standing may invoke the jurisdic- 
tion of a court; determination of a jurisdictional issue which does 
not involve a factual dispute is a matter of law which requires an 
appellate court to reach its conclusions independent from a trial 
court. Hawkes v. Lewis, 255 Neb. 447, 586 N.W.2d 430 (1998). 


FACTS 

On September 14, 1961, COERS implemented a pension pro- 
gram for the City’s employees. COERS required mandatory 
employee contributions which approximately equaled the con- 
tributions made by the City. The City and the employees also 
provided equal Social Security contributions. Miller was hired 
by the City on July 16, 1964, and was covered by COERS, 
Social Security, and Nebraska workers’ compensation. 

At the time of Miller’s initial employment, ordinance No. 
22929, § 7.24.125 (the 1964 ordinance), was in effect. Section 
7.24.125, entitled “Accidental disability pension—Injuries in 
line of duty,” provided in part: 

Any member of the System who, while in the line of duty, 
has sustained or shall sustain injuries or sickness, arising 
out of the immediate or direct performance or discharge of 
his duty, which immediately or after a lapse of time per- 
manently unfit him for active duty, shall receive a monthly 
accidental disability pension as long as he remains unfit for 
active duty equal to fifty percent of his average final 
monthly compensation, but, in no event, shall said disabil- 
ity pension exceed the sum of two hundred fifty dollars per 
month. In addition thereto, he shall be paid all medical, 
surgical and hospital expenses which may be incurred as a 
result of such sickness or injury but the pension and other 
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benefits, being in excess of benefits under the Workmen’s 
Compensation Act, shall be in lieu thereof. 

For the period of March 1964 to June 1972, pursuant to the 
1964 ordinance, the City paid an employee who was injured on 
the job periodic workers’ compensation benefits and medical 
expenses until his service-connected disability pension was 
granted by COERS. Thereafter, to the extent that the pension 
benefits were in excess of the amount of periodic workers’ com- 
pensation benefits required by the Nebraska Workers’ 
Compensation Act, the City discontinued such periodic work- 
ers’ compensation payments. COERS also paid the medical 
expenses after the awarding of a service-connected disability 
pension. COERS did not deduct from the pension award the 
amount of Social Security benefits received by the employee. 

On June 20, 1972, ordinance No. 26389, § 7.24.127 (the 1972 
ordinance), was passed. The 1972 ordinance changed the dis- 
ability pension plan by providing for a reduction of pension ben- 
efits by the amount of Social Security the employee received. 
However, the pension plan also increased the amount of the pen- 
sion benefits to 60 percent of the employee’s monthly compen- 
sation, and there was no longer any cap on that amount. 

On January 25, 1977, ordinance No. 27936 (the 1977 ordi- 
nance) was passed. This ordinance merely amended the 1972 
ordinance by providing that disability pension benefits would 
begin 5 months after the disability began, instead of 6 months, 
and that the City should pay any medical, surgical, and hospital 
expenses from its general fund. All other provisions of the 1972 
ordinance, as well as the practices of the City in implementing 
the ordinance, remained the same. 

On December 19, 1980, we decided Novotny v. City of 
Omaha, 207 Neb. 535, 299 N.W.2d 757 (1980). Novotny had 
become disabled and was awarded workers’ compensation ben- 
efits. In Novotny, we addressed the issue of whether the City 
was relieved of its statutory obligation to pay workers’ compen- 
sation benefits when the pension plan provided that payment of 
disability pension benefits would be in lieu of workers’ com- 
pensation benefits. We concluded that the payments under the 
pension plan did not affect the right of Novotny to benefits 
under the Nebraska Workers’ Compensation Act. 
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For the period after our decision in Novotny through April 17, 
1989, an employee who was injured on the job received a ser- 
vice-connected disability pension from COERS with no deduc- 
tion or offset for workers’ compensation paid to the employee by 
the City. However, the City continued to reduce the pension plan 
by the amount of Social Security benefits received. 

On April 18, 1989, the 1977 ordinance was amended by ordi- 
nance No. 31771 (the 1989 ordinance). The 1989 ordinance 
deleted the “in lieu thereof” language and added the following: 

Such monthly disability pension in combination with 
workers’ compensation and social security shall not exceed 
sixty (60) per cent of such member’s base compensation 
for the last full month prior to disability. Such disability 
benefits shall commence immediately after the eligible 
member’s disability shall have been approved by the 
board, with disability date having been set by the board 
upon approval of claim. 
Therefore, after April 18, 1989, COERS deducted from the pen- 
sion award the workers’ compensation benefits received by the 
employee from the City and the Social Security benefits 
received by the employee from the federal government. It was 
under the 1989 ordinance that Miller was granted his disability 
pension. 

Miller suffered a back injury on the job on March 27, 1987, 
which resulted in permanent and total disability. He applied for 
a service-connected disability pension from COERS on May 4, 
1989, and was granted the pension effective June 22. 

On or about March 19, 1990, the City and COERS reduced 
Miller’s pension benefits by the amount of workers’ compensa- 
tion payments made to him. The Social Security benefits which 
Miller received offset the remainder of his pension benefits from 
COERS, and Miller now receives no disability pension benefits 
from COERS. 

Miller filed suit, seeking, inter alia, a declaratory judgment to 
determine to what extent COERS could reduce his disability 
benefits by either workers’ compensation or Social Security 
benefits. The trial court initially sustained the City’s motion for 
summary judgment and dismissed Miller’s operative petition. 
On appeal, we reversed the judgment and remanded the cause 
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for further proceedings, finding that there was a material issue 
of fact regarding whether Miller had relied upon the City’s prac- 
tice between 1980 and 1989 of neither applying the “in lieu 
thereof” language nor reducing pension benefits by the amount 
of workers’ compensation, such that Miller’s protected contrac- 
tual rights were impaired. See Miller v. City of Omaha, 253 Neb. 
798, 573 N.W.2d 121 (1998). 

After remand, the trial court found that Miller had no expec- 
tation of receiving a pension without reduction for workers’ 
compensation benefits, that his rights were not impaired by the 
1989 ordinance, and that he did not rely on the practices of the 
City and COERS in paying both pension and workers’ compen- 
sation benefits for the years 1981 to 1989. The trial court con- 
cluded that the administrative practice of paying both pension 
and workers’ compensation benefits to employees who retired 
before Miller did not create a contractual right, nor had Miller 
convinced the court that he had an expectation of receiving pen- 
sion benefits without an offset for workers’ compensation bene- 
fits received. Miller timely appeals from this order. 


ASSIGNMENTS OF ERROR 
Miller asserts that the trial court erred by failing to (1) follow 
the mandate and decision of this court in Miller v. City of 
Omaha, supra; (2) follow the law on promissory estoppel; (3) 
follow the law on equitable estoppel; and (4) disqualify the 
Omaha City Attorney due to a conflict of interest. 


ANALYSIS 

[3,4] Miller first argues that the trial court erred in failing to 
follow the mandate of this court in Miller v. City of Omaha, 
supra. In Miller, we stated: “While an administrative practice 
can create a contractual right, a necessary element to the cre- 
ation of such a right is that the employee has relied upon the 
practice or representation in deciding to commence or continue 
his or her employment.” 253 Neb. at 810, 573 N.W.2d at 130. 
Where an employee’s expectations concerning pension benefits 
are legitimately relied on in commencing or continuing employ- 
ment, the pension benefits become part of the wage and fringe 
benefit package. See Halpin v. Nebraska State Patrolmen’s 
Retirement System, 211 Neb. 892, 320 N.W.2d 910 (1982). 
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Miller claims that while the court did find that he had not relied 
on the City’s practice of not deducting workers’ compensation 
benefits, it failed to make any findings as to whether Miller had 
relied upon a representation by the City which Miller alleged 
occurred at a City meeting in the late 1970’s or early 1980's. 

In its order, the trial court referred to a meeting that allegedly 
took place some time around 1981. Miller had alleged that some 
unknown person at this meeting suggested to employees of the 
City that service-connected disability pension benefits would 
not be reduced or offset by workers’ compensation benefits. The 
court referred to this evidence when it found that Miller had no 
expectation and did not rely on the City’s practice or represen- 
tation in deciding to continue his employment. Therefore, we 
initially conclude that the trial court did consider the alleged 
representations and thus complied with the mandate. 

With regard to Miller’s claim that he relied on a promise or 
representation made by the City, Miller alleges that he attended 
a meeting at a City building located at 26th and Lake Streets in 
the late 1970’s or early 1980’s and that someone from the City 
told the employees attending that there would be no offset for 
disability or because of workers’ compensation. Miller was 
unable to identify who the person was, and he had no additional 
information about the meeting. He testified that he knew nothing 
about the pension plans or how they worked. The only direct 
information he recalled was that he had received a book from the 
City about pensions in 1964, when he began his employment. 

Whether this representation was made and whether Miller did 
in fact rely upon such representation is a question of fact. 
Determinations of factual issues in a declaratory judgment 
action will not be disturbed on appeal unless they are clearly 
wrong. Heinold v. Siecke, 257 Neb. 413, 598 N.W.2d 58 (1999). 

It is clear that prior to our decision in Novotny v. City of 
Omaha, 207 Neb. 535, 299 N.W.2d 757 (1980), Miller could not 
have relied upon a statement that there would be no offset for 
workers’ compensation because prior to Novotny, a person who 
suffered disability as a result of an on-the-job injury would 
receive either workers’ compensation or pension benefits, but 
not both. It was not until after Novotny that the City commenced 
paying both workers’ compensation and pension benefits. 
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Paul Murphy, the City’s benefits manager since the mid- 
1970’s, testified that only recently had the City held frequent 
meetings with regard to benefits. Murphy stated that he was the 
only person who would have addressed such issues. He further 
testified that pension and retirement benefits were typically not 
covered at such meetings. 

On cross-examination, Miller testified: 

I just knew that we had pension benefits for when we 
retired. If we got hurt on the job, we'd be taken care of. If 
we couldn’t work anymore, we’d be taken care of. I 
assumed that meant there was some kind of disability in 
there. What, I don’t know. 

The trial court summarized its findings with regard to 
Miller’s reliance on the alleged representations made by the City 
as follows: 

The only evidence before the Court is Plaintiff’s vague 
remembrances of conversations held at union meetings. 
That such matters would have been brought at regular 
union meetings is contradicted by the testimony of 
Defendants’ witnesses. Unlike Halpin v. Nebraska State 
Patrolmen’s Retirement Systems, 211 Neb. 892, 320 
N.W.2d 910 (1982), we have no testimony from other 
employees stating they relied upon representations made 
that they would receive the same as Novotny and the eight 
others who retired between 1981 and 1989. The Court, 
therefore, finds that the administrative practice of paying 
both pension and workers[’] compensation benefits to 
eight employees who retired before Plaintiff did not create 
a contractual right, nor has Plaintiff convinced the Court 
that he had an expectation to receive pension benefits with- 
out an offset for workers[’] compensation benefits 
received. 

We conclude that the trial court was not clearly wrong in 
determining that Miller did not rely upon any alleged statements 
made with regard to his pension plan in continuing his employ- 
ment with the City until his retirement due to injury. 

Similarly, there is no evidence that Miller relied upon the 
City’s practice of paying both workers’ compensation and pen- 
sion benefits from 1981 to 1989. Miller was not familiar with 
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the Novotny case or whether it had any impact on the workers’ 
compensation or pension benefits. Miller knew nothing about 
the pension benefits that were paid and did not know that some 
persons were receiving benefits pursuant to Novotny. Therefore, 
the trial court was not clearly wrong in determining that the 
City’s practice of paying both pension and workers’ compensa- 
tion benefits did not create a contractual right upon which Miller 
had relied. 

In Miller’s second and third assignments of error, he alleges 
the trial court erred in failing to enforce an alleged promise or 
representation made by the City under the doctrines of promis- 
sory estoppel and equitable estoppel. Miller claims that he had 
an oral contract for receipt of both workers’ compensation ben- 
efits and a service-connected disability pension which would not 
be diminished by workers’ compensation or Social Security ben- 
efits. He bases his claim on a representation allegedly made by 
a City employee at a meeting in the late 1970’s or early 1980's. 
Miller also claims he relied upon the City’s administrative prac- 
tice between 1981 and 1989 of not deducting workers’ compen- 
sation benefits received. 

The City asserts that no such contract or promise was made 
and that because Miller was unaware of the City’s administrative 
practice of paying disability and workers’ compensation benefits 
for the period of 1981 to 1989, he could not have relied on such 
practice. ; 

(5] Miller claims that the issue of estoppel was raised in his 
sixth cause of action, in which he alleged: “The actions of the 
Defendant CITY OF OMAHA and COERS violates the City’s 
promise to the Plaintiffs to provide a vested disability pension 
and the City should be estopped from violating such promise.” 
Six elements must be satisfied for the doctrine of equitable 
estoppel to apply. See Woodard v. City of Lincoln, 256 Neb. 61, 
588 N.W.2d 831 (1999). One of the elements of promissory 
estoppel is that the party asserting estoppel must rely in good 
faith upon the conduct or statements of the party to be estopped. 
Id. The trial court was not clearly wrong in determining that 
Miller did not rely upon alleged statements made by the City 
regarding workers’ compensation benefits to be paid in conjunc- 
tion with pension benefits. Therefore, one of the essential ele- 


516 260 NEBRASKA REPORTS 


ments of estoppel has not been satisfied, and estoppel does not 
apply in this case. 

Miller’s fourth assignment of error is that the trial court erred 
by failing to disqualify the Omaha City Attorney, who repre- 
sented both the City and COERS. Miller claims that a conflict 
existed between the City and COERS as to which entity would 
potentially be liable to Miller should he prevail in the action. 

Miller referred to this alleged conflict of interest only briefly 
during opening statements. The issue was raised as follows: 

THE COURT: Apparently if they’re willing to let you go 
ahead representing both of ’em, then they’re in agreement 
whatever happens, whether one is going to pay or the other 
is going to pay. 

MS. CAVEL: That’s correct. 

THE COURT: They’re rolling the dice with the same 
attorney, you know. 

MS. CAVEL: That’s correct, Your Honor. 

MR. WEINBERG: You know my position. I’m preserv- 
ing it for the record. I have to, because my man is a mem- 
ber of the pension board, also — I mean a member of the 
pension plan, rather, and he has rights to preserve those 
assets. And that’s part of the declaratory judgment. 

THE COURT: Your objection is noted. 

Additionally, Miller objected to the offer of consent forms by 
the City and COERS which provided for continued representa- 
tion by the Omaha City Attorney. Miller’s objection to the con- 
sent forms vaguely infers that whether the City or COERS 
would have to pay Miller if he prevailed created a conflict of 
interest which the City and COERS could not waive. 

Miller argues that a governmental attorney cannot avoid a 
conflict between clients by obtaining their consent to further 
representation. Miller claims that special conflict of interest 
tules for governmental attorneys promulgated by this court 
place a higher standard on governmental attorneys. In support of 
this proposition, Miller cites to State ex rel. NSBA v. Douglas, 
227 Neb. 1, 416 N.W.2d 515 (1987), and State ex rel. Nebraska 
State Bar Assn. v. Richards, 165 Neb. 80, 84 N.W.2d 136 (1957). 

Douglas was an attorney disciplinary proceeding against Paul 
Douglas, former Attorney General of Nebraska. In Douglas, we 
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stated: “DR 5-105(C), which refers to consent, is not applicable 
to a public officer.” 227 Neb. at 58, 416 N.W.2d at 548, citing 
State ex rel. Nebraska State Bar Assn. v. Richards, supra. Miller 
presumably argues that this statement justifies his position that 
a governmental attorney cannot avoid a conflict between clients 
by obtaining their consent to further representation. 

Richards was also an attorney discipline case. The issue in 
Richards concerned the fact that the respondent had acted as 
attorney for the administratrix of two estates and also for Deuel 
County in the matter of determining and assessing inheritance 
taxes. We noted that 

canon No. 6, Canons of Professional Ethics, American Bar 
Association, provides that: “It is unprofessional to repre- 
sent conflicting interests, except by express consent of all 
concerned given after a full disclosure of the facts. Within 
the meaning of this canon, a lawyer represents conflicting 
interests when, in behalf of one client, it is his duty to con- 
tend for that which duty to another client requires him to 
oppose.” 
Richards, 165 Neb. at 91-92, 84 N.W.2d at 144. However, we 
stated: “The consent clause in the canon has no application in the 
case of a public officer. Opinions 16, 34, and 77 of the Committee 
on Professional Ethics and Grievances of the American Bar 
Association.” Richards, 165 Neb. at 92, 84 N.W.2d at 144. 

The formal opinions referred to above provided: “One mem- 
ber of a law firm may not represent defendants in criminal cases 
which are being prosecuted by another member of the firm who 
holds the office of prosecuting attorney.” ABA Comm. on Prof. 
Ethics Formal Op. 16 at 254 (1967). 

A city attorney may defend a person charged with a 
crime only if (1) his duties and his assistant’s duties do not 
include the prosecution in any court of offenders against 
municipal ordinances or criminal statutes, and (2) if he is 
not required to defend the accused in any court in which a 
city official performs the duties of judge or magistrate. 

Id., Formal Op. 34 at 277-78. “A prosecuting attorney who is 
prosecuting a criminal charge against a defendant may not rep- 
resent the defendant in a personal injury suit while the indict- 
ment is pending.” /d., Formal Op. 77 at 325. 
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The facts of the case at bar are clearly distinguishable from 
Douglas and Richards, in which, we found that obtaining con- 
sent from the public was impossible. Since the public could not 
consent, the provisions set forth in Canon 6 were not applicable. 
In contrast, in the case at bar, the Omaha City Attorney’s office 
represents both the City and COERS, both of which are capable 
of and actually did consent to the mutual representation. 

We conclude that Miller’s argument has no merit. Assuming 
for the sake of argument that a conflict of interest did exist, 
Miller would be entitled to no relief. Miller implies that because 
of the alleged conflict, the judgment should be set aside, the 
case retried, the issues relitigated, and new attorneys appointed 
for the City and COERS. Miller is not entitled to such relief. 

[6,7] Standing is a jurisdictional component of a party’s case 
because only a party who has standing may invoke the jurisdiction 
of a court; determination of a jurisdictional issue which does not 
involve a factual dispute is a matter of law which requires an 
appellate court to reach its conclusions independent from a trial 
court. Hawkes v. Lewis, 255 Neb. 447, 586 N.W.2d 430 (1998). 
The purpose of an inquiry as to standing is to determine whether 
one has a legally protectable interest or right in the controversy 
that would benefit by the relief to be granted. Jd. As an aspect of 
jurisdiction and justiciability, standing requires that a litigant have 
such a personal stake in the outcome of the controversy as to war- 
rant invocation of a court’s jurisdiction and justify the exercise of 
the court’s remedial powers on the litigant’s behalf. Jd. 

[8,9] In Hawkes, the plaintiff brought a medical malpractice 
action against two physicians, Jeffrey Itkin and Kirk Lewis. At 
some point in the proceedings, the plaintiff moved to have 
Itkin’s attorney disqualified because the attorney had previously 
acted as counsel for Lewis. The district court granted the 
motion, and Itkin timely appealed. The question in Hawkes was 
who had the right to ask the court for the disqualification of the 
attorney. We concluded that as a general rule, courts do not dis- 
qualify an attorney on the grounds of conflict of interest unless 
the former client moves for disqualification. In order to have 
standing, a litigant must assert the litigant’s own legal rights and 
interests, and cannot rest his or her claim on the legal rights or 
interests of third parties. Id. 
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Thus, we conclude that Miller does not have standing. Both 
the City’s interest and COERS’ interest were adverse to Miller’s, 
and they had a right to consent to being represented by the same 
attorney. 


CONCLUSION 
Having found that Miller’s assignments of error are without 
merit, we affirm the judgment of the district court. 
AFFIRMED. 
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McCorMack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

David W. Rieger appealed from his conviction and sentence 
on charges of robbery and being a habitual criminal. Due to the 
pendency of an appeal from the denial of Rieger’s motion for 
discharge, the Nebraska Court of Appeals vacated his sentence 
of 20 to 40 years’ imprisonment, dismissed the appeal, and 
remanded the cause for resentencing. State v. Rieger, 8 Neb. 
App. 20, 588 N.W.2d 206 (1999). Sentencing by a different 
judge resulted in Rieger’s receiving the same sentence of 20 to 
40 years’ imprisonment. Rieger timely appeals. 


SCOPE OF REVIEW 
[1] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
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the court below. State v. Bottolfson, 259 Neb. 470, 610 N.W.2d 
378 (2000). 

[2] In a jury trial of a criminal case, an erroneous evidentiary 
ruling results in prejudice to a defendant unless the State 
demonstrates that the error was harmless beyond a reasonable 
doubt. State v. Kinser, 259 Neb. 251, 609 N.W.2d 322 (2000). 

[3] Sentences within statutory limits will be disturbed by an 
appellate court only if the sentences complained of were an abuse 
of discretion. State v. Abbink, ante p. 211, 616 N.W.2d 8 (2000). 


FACTS 

On July 7, 1995, at 4:19 p.m., Tamara Christensen, a clerk at 
Baker’s Supermarket, was working behind the customer service 
counter when a man wearing blue jeans, a blue hooded sweat- 
shirt, and sunglasses robbed the store. Christensen described the 
man as being 6 feet tall and weighing 200 pounds. She stated 
that he was between 25 and 35 years of age and had dark hair. 
When Rieger’s presentence investigation report was prepared, 
he was 6 feet 1 inch tall and weighed 225 pounds. He had black 
hair and was 34 years old. 

The robber demanded that Christensen give him all the large 
bills, and as he looked down at one of his hands in his pocket, 
he asked Christensen, “Do you see this[?]” He then told her that 
if she did not move fast, someone was going to get hurt. 
Christensen understood this to be an insinuation that he had a 
weapon in his pocket. As she was getting the money, the man 
told her to move faster and called her a “bitch.” 

Christensen gave the man between $1,000 and $3,000 in $10 
and $20 bills. The man then ran out of the store. Ben Piper, a 
carryout clerk who was in the parking lot at the time of the rob- 
bery, testified that a person wearing a dark sweatshirt with a 
hood ran past him and got into a white van. The driver then spun 
the tires and took off. Piper described the vehicle as a “newer 
version” white van with a third brake light and no windows on 
the back or sides. 

At the time of the robbery, Rieger was employed as a deliv- 
ery driver and used a late model white cargo van with a third 
brake light for his deliveries. At approximately 4 p.m. on the day 
of the robbery, Rieger had not yet returned the van to his 
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employer even though he was supposed to have returned it 
between 2 and 2:30 p.m. His manager was concermed enough to 
call the police, who arrived at Rieger’s place of employment 20 
minutes later. While the police were talking to Rieger’s man- 
ager, Rieger called and told the manager that he would return the 
van after the police had left. Rieger said he was nervous about 
their presence. 

At trial, Bruce Ferrell, a police officer who had driven in the 
area several times during the investigation, testified that the 
driving time between Baker’s Supermarket and Rieger’s place of 
employment was no more than 10 minutes. 

DeAnne Pagett, Rieger’s sister, testified that Rieger had lived 
with her for 1 month until a week prior to the day of the robbery. 
Pagett had given Rieger a blue hooded sweatshirt about 2 weeks 
prior to the date of the robbery. On the evening of the robbery, 
Rieger repaid $100 to Pagett in $20 bills that he pulled from a 
roll of bills in his pocket. Rieger told her the money was from 
his paycheck from a construction job. Following the night of the 
robbery, Pagett did not see Rieger again for over | year. Pagett 
stated that the robber who appeared on the store’s videotape 
looked similar to Rieger. 

Prior to trial, Christensen and Mary Wilson, who was stand- 
ing in line behind the robber at Baker’s Supermarket, were each 
shown a photographic array that included a photograph of 
Rieger. Christensen identified Rieger as being the “closest to the 
suspect,” and she was reasonably sure that he was the robber. 
Wilson, who had seen the robber only at an angle and did not see 
his face straight on, claimed that another person in the lineup 
appeared to be closer to the robber but stated that Rieger had 
similar skin tone and hair. However, Christensen and Wilson 
both identified Rieger in court as being the person who had 
committed the robbery. 

Rieger did not testify, nor did he offer any evidence or testi- 
mony in his defense. Rieger was subsequently convicted of rob- 
bery and sentenced to 20 to 40 years’ imprisonment. 


ASSIGNMENTS OF ERROR 
Rieger assigns five errors: (1) The trial court erred in allow- 
ing Ferrell’s testimony regarding the out-of-court identification 
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by Christensen, (2) the court erred in allowing Officer Brian 
Nelson’s testimony regarding an out-of-court identification by 
Wilson, (3) the court erred in admitting evidence concerning the 
drive time between the location of the robbery and Rieger’s 
place of employment, (4) the court erred in determining there 
was sufficient evidence to submit the case to the jury and to sup- 
port a conviction, and (5) the sentence imposed was an abuse of 
discretion in that it was excessive and based on information not 
properly before the court. 


ANALYSIS 

Rieger first argues that the trial court erred in allowing over 
his foundational objection Ferrell’s testimony regarding the out- 
of-court photographic identification by Christensen. Rieger 
claims that the photographic array was not in evidence at the 
time of the testimony and that Ferrell did not recall the name of 
the witness about whom he was testifying. Rieger appears to 
argue that the admission of the photographic array was a condi- 
tion precedent to the admissibility of Ferrell’s testimony regard- 
ing the out-of-court photographic identification. 

[4,5] In all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by such rules, not 
judicial discretion, except in those instances under the rules 
when judicial discretion is a factor involved in the admissibility 
of evidence. State v. Garner, ante p. 41, 614 N.W.2d 319 (2000). 
When judicial discretion is not a factor involved in assessing 
admissibility, the court’s application of the Nebraska Evidence 
Rules will be upheld unless clearly erroneous. State v. Canbaz, 
259 Neb. 583, 611 N.W.2d 395 (2000). 

It was not necessary for the State to introduce the actual pho- 
tographic array in evidence before Ferrell could testify regard- 
ing the out-of-court photographic identification. It is not the 
admissibility of the photographic array that is at issue, but, 
rather, the admissibility of Ferrell’s testimony regarding the 
identification made from the array that is being attacked. 

Ferrell testified that he was involved in the investigation of 
the robbery, interviewed witnesses at Baker’s Supermarket, and 
assisted Nelson in showing the photographic array to one of the 
witnesses. Ferrell could not recall the name of the witness, and 
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at the time of his testimony, the photographic array had not been 
admitted in evidence. Over Rieger’s foundational objection that 
Ferrell could not recall the name of the witness and the details 
of what was said during the identification process, Ferrell was 
allowed to testify that the unidentified witness picked Rieger’s 
photograph from the array as being that of the robber. 

The trial court initially sustained Rieger’s foundational objec- 
tion as to how the photographic array was prepared. Following 
this objection, Ferrell described the array and how it was admin- 
istered. He stated that Rieger’s photograph was included in the 
array and that the clerk to whom it was shown made the identi- 
fication. When Ferrell was again asked whose photograph the 
clerk had identified, the same objection was made and over- 
ruled. Ferrell then answered: “It was photograph number three, 
which was the photograph of David Rieger.” 

A witness may not testify to a matter unless evidence is intro- 
duced sufficient to support a finding that he or she has personal 
knowledge of the matter. Neb. Rev. Stat. § 27-602 (Reissue 
1995). Thus, it was not necessary for the State to offer the pho- 
tographic array in evidence or for Ferrell to name the clerk who 
had pointed out Rieger as the robber. Ferrell had personal 
knowledge because of his participation in the photographic 
identification, and he testified that he assisted Nelson in show- 
ing the array to one of the witnesses, whom Ferrell identified as 
a clerk at the store. Ferrell testified about that which he had per- 
sonal knowledge, i.e., the fact that during the photographic iden- 
tification at which Ferrell was present, the clerk identified 
Rieger as the robber. Rieger’s first assignment of error is with- 
out merit. 

Next, Rieger argues that the trial court erred in allowing 
Nelson’s testimony regarding the out-of-court identification by 
Wilson over Rieger’s hearsay objection. The State concedes that 
this testimony was hearsay and that, therefore, it was error for 
the trial court to admit it. However, the State argues that such 
error was harmless. 

In State v. Salamon, 241 Neb. 878, 491 N.W.2d 690 (1992), 
we held that testimony by an officer concerning the victim’s out- 
of-court assertion that the defendant was the robber was hearsay 
and erroneously admitted. The issue was whether the admission 
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of the hearsay was prejudicial to the defendant. We held that it 
was harmless error because the victim identified the defendant 
in court, there was corroboration of the victim’s account, the 
defendant’s accomplice identified the defendant as her accom- 
plice in robbing the victim, and the remaining evidence of the 
defendant’s guilt was overwhelming. 

[6] In a jury trial of a criminal case, an erroneous evidentiary 
ruling results in prejudice to a defendant unless the State 
demonstrates that the error was harmless beyond a reasonable 
doubt. State v. Kinser, 259 Neb. 251, 609 N.W.2d 322 (2000). 
Harmless error exists in a jury trial of a criminal case when the 
court makes an erroneous evidentiary ruling which, on review of 
the entire record, did not materially influence the jury in a ver- 
dict adverse to the defendant. State v. Kirksey, 254 Neb. 162, 
575 N.W.2d 377 (1998). 

Nelson participated in the investigation of the robbery by 
interviewing Christensen about what had happened and asking 
her for a description of the robber. After Nelson was given the 
name of a suspect, he prepared a photographic array consisting 
of photographs of persons who were similar in appearance. That 
photographic array was received without objection. 

Rieger was pictured in photograph No. 3 of the photographic 
array. Nelson showed the array to Christensen at Baker’s 
Supermarket and also showed it to Wilson at her residence. 
When Nelson was asked what Wilson said upon looking at the 
photographs, Rieger objected. Rieger’s hearsay objection was 
overruled, and Nelson then testified: “She looked at all six pho- 
tographs and she said that the person in number six appeared to 
be close to the suspect, however that was not him, but then she 
said the person in number three had the skin tone and hair that 
were similar to the robber.” Nelson also testified based on his 
history of showing photographic arrays to witnesses that there 
are times when people do not pick a person out of a photo- 
graphic array but later make an in-person identification. 

At trial, Wilson testified that while she was standing in line at 
the customer service counter at Baker’s Supermarket on July 7, 
1995, a man approached her at an angle and tried to move in 
front of her. She saw the right side of his face as she let him get 
in front of her. She stayed right behind him, about 1'4 feet away 
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for 1 or 2 minutes. When she realized something was happening 
with the clerk, she approached the counter to check things out, 
but when the robber looked back at her, she backed off. Wilson 
described the man as tall and dark-haired. He was wearing sun- 
glasses, a royal blue zip-up thermal jacket, and pants. She 
thought it was odd that the man was wearing a jacket because 
the temperature was in the 90’s. At trial, she identified Rieger as 
the person in front of her at Baker’s Supermarket on July 7. 
Rieger made no objection to this testimony. 

[7,8] In determining whether reasonable doubt exists in the 
context of whether the erroneously admitted evidence is harm- 
less, we have considered whether the evidence is cumulative. 
Where the evidence is cumulative and there is other competent 
evidence to support the conviction, the improper admission or 
exclusion of evidence is harmless beyond a reasonable doubt. 
State v. Kinser, 259 Neb. 251, 609 N.W.2d 322 (2000). The erro- 
neous admission of evidence which is not cumulative may con- 
stitute harmless error beyond a reasonable doubt when the 
defendant’s conviction is supported by overwhelming evidence 
which has been properly admitted or admitted without objec- 
tion. State v. Merrill, 252 Neb. 736, 566 N.W.2d 742 (1997). 

In this case, Nelson’s testimony regarding Wilson’s out-of- 
court identification of Rieger was cumulative. Christensen had 
previously identified Rieger as the person who had committed 
the robbery. Thus, there was other competent evidence to sup- 
port the conviction. See State v. Kinser, supra. 

We also consider whether there was other overwhelming evi- 
dence that supported the conviction. In State v. Salamon, 241 
Neb. 878, 491 N.W.2d 690 (1992), we held that the police offi- 
cer’s hearsay testimony regarding the photographic and lineup 
identifications made by a robbery victim was harmless error 
because the conviction was supported by other overwhelming 
evidence. 

At trial, both Christensen and Wilson identified Rieger as the 
robber. Piper, the carryout clerk, testified that at the time of the 
robbery, he saw a person in the parking lot wearing a dark 
hooded sweatshirt who ran past him and drove off in a white van 
with a third brake light. The van that Rieger was driving at the 
time of the robbery was white and had a third brake light. Rieger 
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had not returned his delivery van to his employer prior to the 
time of the robbery, and Rieger called to tell his manager that he 
was nervous about the presence of the police. Pagett, Rieger’s 
sister, had given him a blue hooded sweatshirt prior to the rob- 
bery, and after the robbery, Rieger gave Pagett $100 in $20 bills 
taken from a large wad of bills he had in his pocket. Pagett also 
stated that the robber in the videotape looked similar to Rieger. 

We conclude that the State has established that the admission 
of Nelson’s testimony was harmless beyond a reasonable doubt 
in that such evidence did not materially influence the jury in its 
verdict against Rieger. The testimony was cumulative, and the 
conviction was supported by other overwhelming evidence 
which was properly admitted. 

Rieger next claims the trial court erred in allowing testimony 
concerning the drive time between the location of the robbery 
and that of Rieger’s employer over his foundational objection. 
Section 27-602 requires that there be sufficient evidence to sup- 
port a finding that Ferrell had personal knowledge of the drive 
time between these two locations. Ferrell was asked whether he 
had driven the area between the location of the robbery and 
Rieger’s employer. Ferrell answered “[y]es,” and after the foun- 
dational objection was overruled, he stated that it took no more 
than 10 minutes to make the drive. Rieger contends that the trial 
court should have required Ferrell to detail the specific activities 
that allowed him to form this opinion, with the requirement that 
there be some adequate temporal connection to the date of the 
crime and the date Ferrell performed the acts necessary to reach 
his conclusion. 

The foundation offered by the State was that Ferrell had 
driven in this particular area. In response to questioning by 
defense counsel, Ferrell admitted that he had not driven in the 
area in question until about 1 week after the robbery. There was 
no testimony as to the nature of the traffic or other relevant mat- 
ters that were different at that time compared to the date and 
time of the robbery. 

Neb. Rev. Stat. § 27-104(1) (Reissue 1995) provides that pre- 
liminary questions concerning the qualification of a person to be 
a witness, the existence of a privilege, or the admissibility of 
evidence shall be determined by the trial judge. Therefore, the 
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determination by the trial court as to whether there was suffi- 
cient foundation for Ferrell’s testimony was a question of law 
which must be examined by this court independent of the con- 
clusion reached by the trial court. See State v. Smith, 238 Neb. 
111, 469 N.W.2d 146 (1991). 

Ferrell testified that Rieger’s employer, Frank’s Fruithouse, 
was located at approximately 68th and J Streets and that Baker’s 
Supermarket, the location of the robbery, was at Saddle Creek 
and Leavenworth Streets. Over objection, He then testified that 
it did not take more than 10 minutes to drive from Baker’s 
Supermarket to Frank’s Fruithouse. On cross-examination, 
Ferrell said he had made that drive several times at normal driv- 
ing speed. He testified that it took different times depending on 
the volume of traffic. If it was closer to rush hour, it took about 
10 minutes. If the traffic was lighter, it took less time. 

[9] Ordinarily, error is waived if after a party has adduced 
objectionable evidence, the opposing party adduces on direct or 
cross-examination evidence on the same subject. Johnson v. 
Airport Authority, 173 Neb. 801, 115 N.W.2d 426 (1962). 
However, the rule does not apply where the objecting party 
introduces similar evidence solely for the purpose of meeting 
the adversary’s case by explaining or rebutting the original evi- 
dence. See Westgate Rec. Assn. v. Papio-Missouri River NRD, 
250 Neb. 10, 547 N.W.2d 484 (1996). Here, the exception to the 
general rule does not apply because Rieger’s counsel elicited 
additional testimony for his own purposes and not simply to ~ 
explain or rebut the prior testimony. 

The foundation for Ferrell’s testimony as to the drive time 
was established on cross-examination. Accordingly, any lack of 
foundation for his testimony was cured on cross-examination, 
and Rieger’s assignment of error has no merit. 

[10,11] Rieger’s next assignment of error is that the trial court 
erred in determining that there was sufficient evidence to submit 
the case to the jury and to support a conviction. When reviewing 
‘a criminal conviction for sufficiency of the evidence to sustain 
the conviction, the relevant question for an appellate court is 
whether, after viewing the evidence in the light most favorable 
to the prosecution, any rational trier of fact could have found the 
essential elements of the crime beyond a reasonable doubt. State 
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v. Myers, 258 Neb. 300, 603 N.W.2d 378 (1999). In reviewing a 
criminal conviction, an appellate court does not resolve conflicts 
in the evidence, pass on the credibility of witnesses, or reweigh 
the evidence. Such matters are for the finder of fact, and a con- 
viction will be affirmed, in the absence of prejudicial error, if 
the properly admitted evidence, viewed and construed most 
favorably to the State, is sufficient to support the conviction. Jd. 
In affirming the conviction, we determine that the erroneously 
admitted evidence was harmless error, and therefore, we affirm 
the judgment of conviction and do not reverse and remand for a 
new trial because the properly admitted evidence was sufficient 
to support the conviction. 

Rieger was charged with robbery in violation of Neb. Rev. 
Stat. § 28-324 (Reissue 1995), which states in part: “A person 
commits robbery if, with the intent to steal, he forcibly and by 
violence, or by putting in fear, takes from the person of another 
any money or personal property of any value whatever.” We con- 
clude there was sufficient properly admitted evidence to estab- 
lish that Rieger took money from the clerk with the intent to 

‘ steal and that he took the money forcibly or by putting the clerk 
in fear. Such evidence was sufficient to establish the elements of 
the crime of robbery. The properly admitted evidence, viewed 
and construed most favorably to the State, is sufficient to sup- 
port the jury’s finding of guilt beyond a reasonable doubt. The 
uncontroverted testimony of the clerk established that a man 
took money from her place of employment, Baker’s 
Supermarket, on July 7, 1995, by putting her in fear with the 
intent to steal. At trial, Christensen and Wilson both identified 
Rieger as the robber. This properly admitted evidence was suffi- 
cient to sustain the conviction of robbery. 

[12] Finally, Rieger claims that the sentence imposed was 
excessive and was based upon information not properly before 
the court. Sentences within statutory limits will be disturbed by 
an appellate court only if the sentences complained of were an 
abuse of discretion. State v. Abbink, ante p. 211, 616 N.W.2d 8 
(2000). An abuse of discretion takes place when the sentencing 
court’s reasons or rulings are clearly untenable and unfairly 
deprive a litigant of a substantial right and a just result. State v. 
Canbaz, 259 Neb. 583, 611 N.W.2d 395 (2000). 
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Rieger’s sentence of 20 to 40 years’ imprisonment is within 
the statutory limits for robbery with a finding of habitual crimi- 
nal status. In preparing for sentencing, the trial court reviewed 
Rieger’s file, probation and police reports, and presentence 
investigation report. The court considered Rieger’s age, back- 
ground, education, and prior criminal record; the nature of the 
offense; and the recommendation that probation would not be 
appropriate in this situation. 

Rieger argues that 20 to 40 years’ imprisonment is excessive 
and asks for modification under Neb. Rev. Stat. § 29-2308 
(Reissue 1995). The information before the trial court included 
a presentence investigation report. This report indicates that 
Rieger has an extensive criminal record dating back 20 years, 
including convictions for robbery, use of a firearm to commit a 
felony, possession of marijuana, shoplifting, failure to appear, 
bank robbery, use of a firearm to commit a bank robbery, and the 
current robbery. His arrest record is even more extensive. Of a 
possible sentence of 10 to 60 years’ imprisonment, 20 to 40 
years’ imprisonment falls within the statutory guidelines, and 
we find that the trial court did not abuse its discretion in impos- 
ing Rieger’s sentence. 


CONCLUSION 
For the reasons set forth herein, we affirm the judgment of 
conviction and sentence imposed. 
AFFIRMED. 
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from, but does not accept as true the legal conclusions of the pleader. 
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Actions: Words and Phrases. A cause of action consists of the fact or facts which 
give one a right to judicial relief against another. 

Actions: Pleadings. In order to state a cause of action, one must allege events, acts, 
and things done or omitted which show a legal liability on the part of the defendant 
to the plaintiff. 

Political Subdivisions Tort Claims Act: Negligence. A negligence action brought 
under the Political Subdivisions Tort Claims Act has the same elements as a negli- 
gence action against an individual, i.e., duty, breach of duty, causation, and damages. 
Negligence. The threshold inquiry in any negligence action is whether the defendant 
owed the plaintiff a duty. 

__.. Whether a legal duty exists for actionable negligence is a question of law depen- 
dent on the facts in a particular situation. 

Demurrer: Pleadings: Appeal and Error. Before error can be predicated upon the 
refusal of a trial court to permit an amendment to a petition after a demurrer is sus- 
tained, the record must show that, under the circumstances, the nuling of the court was 
an abuse of discretion. 

Negligence. Duty is a question of whether a defendant is under any obligation for the 
benefit of a particular plaintiff; in negligence cases, the duty is always the same—to 
conform to the legal standard of reasonable conduct in light of the apparent risk. 
Negligence: Proof. A factor in establishing a defendant’s duty is the foreseeability of 
risk. : 

Negligence. Foreseeability, in the duty context, is a legal question for the court. 
Negligence: Words and Phrases. Ordinary negligence is defined as the doing of 
something that a reasonably careful person would not do under similar circumstances 
or the failing to do something that a reasonably careful person would do under simi- 
lar circumstances. 

Statutes. It is not within the province of a court to read a meaning into a statute that 
is not warranted by the legislative language. 

Negligence: Words and Phrases. Gross negligence is great or excessive negligence, 
which indicates the absence of even slight care in the performance of a duty. 
Negligence: Intent: Words and Phrases. In order for an action to be willful or wan- 
ton, the evidence must prove that a defendant had actual knowledge that a danger 
existed and that the defendant intentionally failed to act to prevent harm which was 
reasonably likely to result. 

__: __: __. To constitute willful negligence, the act done or omitted must be 
intended or must involve such reckless disregard of security and right as to imply bad 
faith. 

—_: ___: __. Wanton negligence has been said to be doing or failing to do an act 
with reckless indifference to the consequences and with consciousness that the act or 
omission would probably cause serious injury. 

Judgments: Demurrer: Appeal and Error. An order sustaining a demurrer will be 
affirmed if any one of the grounds on which it was asserted is well taken. 


Appeal from the District Court for Cheyenne County: PAUL 


D. Empson, Judge. Affirmed in part, and in part reversed and 
remanded for further proceedings. 
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 
Sharlene Drake (Sharlene) appeals from an order of the 
Cheyenne County District Court which sustained the demurrers 
of all the defendants except Virgil Drake (Virgil) and dismissed 
her first and second amended petitions. 


SCOPE OF REVIEW 

[1] Whether a petition states a cause of action is a question of 
law, regarding which an appellate court has an obligation to reach 
a conclusion independent of that of the inferior court. Brown v. 
Social Settlement Assn., 259 Neb. 390, 610 N.W.2d 9 (2000). 

[2] When reviewing an order sustaining a demurrer, an appel- 
late court accepts the truth of the facts which are well pled, 
together with the proper and reasonable inferences of law and 
fact which may be drawn therefrom, but does not accept as true 
the legal conclusions of the pleader. /d. 


FACTS 
The facts as alleged by Sharlene are that at about 5:45 a.m. on 
December 30, 1996, she was involved in a one-car accident in 
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which her husband, Virgil, was the driver. A passing motorist 
reported the accident using his cellular telephone. Around 6 
a.m., an ambulance arrived accompanied by persons designated 
as “John Doe Defendants.” An emergency response vehicle also 
arrived with defendant Herb Stevens and other persons desig- 
nated as “John Doe Defendants.” At 6:03 a.m., a second ambu- 
lance arrived accompanied by defendants Steve Long, Diana 
Tritt, Risa Kinder, and others designated as “John Doe 
Defendants.” John Jenson and certain “John Doe Defendants” 
also arrived in a Cheyenne County Sheriff’s Department vehicle 
at that time. 

Kinder, Jenson, and two “John Doe Defendants” from the 
Village of Potter and Rural Fire Protection District No. 4 ques- 
tioned Virgil regarding undiscovered victims of the accident. 
Sharlene did not allege any response made by Virgil. 

The passing motorist also telephoned Sharlene’s mother and 
told her that Virgil was the only victim found. Sharlene’s mother 
then called Sharlene’s sister, who in turn called the Nebraska 
State Patrol and requested assistance in locating Sharlene. The 
State Patrol operator responded that the Cheyenne County 
Sheriff’s Department, not the State Patrol, was handling the 
accident. 

One ambulance transported Virgil, but the other left the acci- 
dent scene without a patient because Sharlene had not yet been 
discovered. For about 30 minutes, Sharlene remained undiscov- 
ered in a ditch approximately 20 feet from where Virgil had been 
located. She was eventually found, and the second ambulance 
then returned to the scene around 6:54 a.m. and transported 
Sharlene to a hospital. Sharlene suffered an “anoxic/hypoxic 
brain injury with associated complications.” She was released 
from institutional care on August 16, 1997, but continued to 
require constant care and supervision. 

Sharlene alleged that at all times relevant, the defendants 
Long, Tritt, Kinder, and John Does 1 through 10 were acting as 
the servants, agents, or employees of Sidney Medical, Inc.; that 
the defendants Stevens, John Does 11 through 20, and John 
Does 21 through 30 were acting as the servants, agents, or 
employees of the defendants Village of Potter and Rural Fire 
Protection District No. 4; that Jenson and John Does 31 through 
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40 were acting as the servants, agents, or employees of 
Cheyenne County; and that John Does 41 through 50 were act- 
ing as the servants, agents, or employees of the State Patrol in 
furtherance of its purposes. 

She alleged the timely filing of a claim pursuant to the Political 
Subdivisions Tort Claims Act, Neb. Rev. Stat. § 13-901 et seq. 
(Reissue 1997), and the refusal of the appropriate political subdi- 
visions to make a final disposition of her claim. She also alleged 
the timely filing of a claim pursuant to the State Tort Claims Act, 
Neb. Rev. Stat. § 81-8,209 et seq. (Reissue 1996), and the refusal 
of the State to make a final disposition of her claim. 

Sharlene alleged that the State Patrol could have and should 
have deployed personnel to the crash scene so as to hasten her 
discovery and should have and could have communicated infor- 
mation received from her sister to other defendants at the crash 
scene, but that they failed to do so. 

Sharlene alleged that Cheyenne County, Jenson, John Does 
31 through 40, the State Patrol, and John Does 41 through 50 
owed her a duty to use care in timely rendering medical assis- 
tance, timely discovering victims, timely conducting a proper 
physical search, timely and properly evaluating evidence indi- 
cating the need to physically search for victims, timely estab- 
lishing an adequate command structure, and adequately coordi- 
nating the rescue effort. She alleged that the defendants Sidney 
Medical, Long, Tritt, Kinder, John Does 1 through 10, the 
Village of Potter, John Does 11 through 20, Rural Fire 
Protection District No. 4, Stevens, and John Does 21 through 30 
owed her a duty to refrain from grossly negligent actions and 
inactions in timely rendering medical assistance, timely discov- 
ering victims, timely conducting a proper physical search, 
timely and properly evaluating evidence indicating the need to 
physically search for such victims, timely establishing an ade- 
quate command structure, and adequately coordinating the res- 
cue effort. Sharlene alleged that these defendants were acting 
pursuant to certain preexisting legal duties and were not acting 
gratuitously within the meaning of Neb. Rev. Stat. § 25-21,186 
(Reissue 1995) and that the defendants were performing minis- 
terial activities at the operational level, none of which amounted 
to a permissible exercise of public policy judgment. 
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She alleged that the Village of Potter and Rural Fire 
Protection District No. 4 were public entities which maintained 
private liability insurance at public expense and that the immu- 
nity set forth in Neb. Rev. Stat. § 35-107 (Reissue 1998) was 
inapplicable to public entities which maintain such liability 
insurance. 

She alleged that Cheyenne County, Jenson, and John Does 31 
through 40 were in privity with her by virtue of responding to 
the crash scene, which action constituted an explicit assurance 
of protection upon which she relied and an assumption of the 
duty alleged. She alleged that the State Patrol and John Does 41 
through 50 were in privity with her by virtue of engaging in the 
conversation with her sister that constituted an explicit assur- 
ance of protection upon which she relied. 

She alleged that the defendants were negligent or grossly neg- 
ligent in failing to perform their duties and that such negligence 
or gross negligence was a concurrent proximate cause of exac- 
erbating her injuries. 

These defendants demurred on the ground that no cause of 
action had been stated. The trial court sustained the demurrers, 
concluding that there was no reasonable possibility that 
Sharlene could cure the defects by amendment and dismissed 
her petitions as to these defendants. As mandated by Neb. Rev. 
Stat. § 25-705(6) (Cum. Supp. 1998), the court determined there 
was no just reason for delay and expressly directed the entry of 
a judgment in favor of all defendants other than Virgil. 


ASSIGNMENTS OF ERROR 
Sharlene assigns as error the trial court’s sustaining of the 
demurrers on the ground that the operative petitions did not state 
a cause of action. 


ANALYSIS 
[3,4] In this case, the scope of our inquiry is whether the facts 
pled, together with the reasonable inferences that may be drawn 
therefrom, state a cause of action. A cause of action consists of 
the fact or facts which give one a right to judicial relief against 
another. Bargmann v. State, 257 Neb. 766, 600 N.W.2d 797 
(1999). In order to state a cause of action, one must allege 
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events, acts, and things done or omitted which show a legal lia- 
bility on the part of the defendant to the plaintiff. Billups v. 
Scott, 253 Neb. 287, 571 N.W.2d 603 (1997). 

{5S-7] A negligence action brought under the Political 
Subdivisions Tort Claims Act has the same elements as a negli- 
gence action against an individual, 1.e., duty, breach of duty, cau- 
sation, and damages. Brandon v. County of Richardson, 252 Neb. 
839, 566 N.W.2d 776 (1997). The threshold inquiry in any negli- 
gence action is whether the defendant owed the plaintiff a duty. 
Sharkey v. Board of Regents, ante p. 166, 615 N.W.2d 889 (2000). 
Whether a legal duty exists for actionable negligence is a question 
of law dependent on the facts in a particular situation. Jd. 

{8] In order for Sharlene to set forth a cause of action, she 
must set forth facts that establish that there was a duty owed by 
the defendants to Sharlene. Since the trial court concluded that 
Sharlene could not cure the defects by amendment and therefore 
dismissed the petitions, we also consider whether Sharlene 
could amend the petitions to state a cause of action. If, upon the 
sustainment of a demurrer, it is clear that no reasonable possi- 
bility exists that an amendment will correct a pleading defect, 
leave to amend need not be granted. Prokop v. Hoch, 258 Neb. 
1009, 607 N.W.2d 535 (2000). Before error can be predicated 
upon the refusal of a trial court to permit an amendment to a 
petition after a demurrer is sustained, the record must show that, 
under the circumstances, the ruling of the court was an abuse of 
discretion. Thrift Mart v. State Farm Fire & Cas. Co., 251 Neb. 
448, 558 N.W.2d 531 (1997). 

For purposes of our analysis, we will consider each group of 
defendants separately in order to determine whether Sharlene 
has stated a cause of action as to that group. 


CHEYENNE COUNTY, JENSON, AND 
JoHN Does 31 THRouGH 40 
In summary, Sharlene alleged that the Cheyenne County 
Sheriff’s Department arrived at the accident scene with certain 
defendants and that they were negligent in failing to timely 
locate her and render medical assistance to her. The defendants 
demurred on the basis that the trial court had no jurisdiction over 
the persons of the defendants or the subject of the action and 
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that she did not allege facts sufficient to constitute a cause of 
action. The court sustained the demurrer on the ground that 
Sharlene did not state a cause of action as to these defendants. 

The question is whether Jenson, as Cheyenne County’s agent, 
owed a duty of care to Sharlene when he arrived at the scene of 
the accident. In Maple v. City of Omaha, 222 Neb. 293, 384 
N.W.2d 254 (1986), we concluded that the “public duty doc- 
trine” had no place in Nebraska law. The public duty doctrine 
provided that a government official or employee owed no duty 
of care to the general public in the absence of an undertaking of 
a special or private duty. See id. In rejecting the public duty doc- 
trine, we adopted the rationale of the Arizona Supreme Court in 
Ryan y. State, 134 Ariz. 308, 656 P.2d 597 (1982), that “ ‘the 
parameters of duty owed by the state will ordinarily be coexten- 
sive with those owed by others.’” Maple, 222 Neb. at 300, 384 
N.W.2d at 260. We deemed this to be consistent with the deci- 
sion of the Legislature, via the Political Subdivisions Tort 
Claims Act, to hold a political subdivision liable to an injured 
party for the negligence of its employees in the same manner 
that a private person would be liable to such a claimant, with 
certain exceptions. See Maple v. City of Omaha, supra. 

Thus, there is no requirement that the negligent act com- 
plained of be performed by a government employee in further- 
ance of a private duty owed to the claimant as opposed to a duty 
owed to the claimant and the public generally. See id. We do not 
engage in a special duty-general duty analysis of sovereign 
immunity, but it is still necessary for the claimant, in order to 
recover from a political subdivision, to prove that a duty was 
owed to him or her, that the duty was breached, and that an 
injury was proximately caused by that breach. See id. 

Relying on Hamilton v. City of Omaha, 243 Neb. 253, 498 
N.W.2d 555 (1993), Jenson claims that he had no specific duty 
to protect Sharlene. The present case is distinguished from our 
holdings in Hamilton and Brandon y. County of Richardson, 252 
Neb. 839, 566 N.W.2d 776 (1997). Both Hamilton and Brandon 
involved harm caused by the criminal conduct of third persons. 
In Hamilton, we noted that under general tort principles, there 
was no duty to control the conduct of a third person as to pre- 
vent him from causing physical harm to another unless (1) a spe- 
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cial relationship existed between the actor and the third person 
which imposed a duty upon the actor to control the third per- 
son’s conduct or (2) a special relationship existed between the 
actor and the other person which gave to the other a right of pro- 
tection. In Brandon, we concluded that a special relationship 
was created that gave rise to the duty of law enforcement offi- 
cers to protect the victim after she reported a sexual assault to 
the police and offered to aid in the prosecution of the suspects. 

Jenson’s reliance on Hamilton for his argument that he had no 
specific duty to protect Sharlene is misplaced. Sharlene does not 
allege that Jenson had a duty to protect her from the criminal 
action of third parties. The duty and breach alleged by Sharlene 
as to Jenson do not concern any failure to control the conduct of 
a third person. Rather, she alleged specific negligence on 
Jenson’s part in conducting his investigation in a manner that 
exacerbated her injuries. To establish that a duty of care was 
owed, it was not necessary for Sharlene to establish a special 
relationship between a police department and herself that would 
set her apart from the general public, nor was it necessary to 
establish that there were explicit assurances of protection that 
gave rise to reliance on the part of Sharlene. 

Therefore, Jenson and his principal, Cheyenne County, are 
subject to a claim of negligence in the same manner that a private 
person would be liable to such claimant. Sharlene must allege 
that a duty was owed to her, that the duty was breached, and that 
an injury was proximately caused by that breach. Whether a legal 
duty exists for actionable negligence is a question of law depen- 
dent on the facts in a particular situation. Sharkey v. Board of 
Regents, ante p. 166, 615 N.W.2d 889 (2000). 

[9] Duty is a question of whether a defendant is under any 
obligation for the benefit of a particular plaintiff; in negligence 
cases, the duty is always the same—to conform to the legal stan- 
dard of reasonable conduct in light of the apparent risk. Desel v. 
City of Wood River, 259 Neb. 1040, 614 N.W.2d 313 (2000). 
Because we are dealing with a demurrer for failure to state a 
cause of action, we must look for that duty in the context of a 
narrative of events, acts, and things done or omitted which show 
a legal liability on the part of the defendant to the plaintiff. See 
Billups v. Scott, 253 Neb. 287, 571 N.W.2d 603 (1997). 
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In her second amended petition, Sharlene alleged that 
Jenson, as well as Cheyenne County, owed her a duty of due 
care in timely rendering medical assistance to victims such as 
Sharlene, timely discovering victims at the crash scene, timely 
conducting a proper physical search for victims, timely and 
properly evaluating evidence indicating the need to physically 
search for victims, timely establishing an adequate command 
structure at the crash scene, and adequately coordinating the 
rescue effort. 

[10,11] A factor in establishing a defendant’s duty is the fore- 
seeability of risk. Sacco v. Carothers, 257 Neb. 672, 601 N.W.2d 
493 (1999). Foreseeability, in the duty context, is a legal ques- 
tion for the court. Knoll v. Board of Regents, 258 Neb. 1, 601 
N.W.2d 757 (1999). This is consistent with the oft-cited deci- 
sion of Chief Justice Cardozo in the landmark case of Palsgraf 
v. Long Island R. R. Co., 248 N.Y. 339, 344, 162 N.E. 99, 100 
(1928): “The risk reasonably to be perceived defines the duty to 
be obeyed, and risk imports relation; it is risk to another or to 
others within the range of apprehension.” 

Thus, whether Jenson owed Sharlene a duty is determined by 
whether the risk of harm to Sharlene by a negligent accident 
investigation was reasonably foreseeable. Immobilized accident 
victims are in precarious positions and are completely depen- 
dent on the skill and care of investigating officers and rescue 
personnel for their lives and safety. A seriously injured and 
undiscovered victim of an automobile accident is foreseeably 
endangered by an unreasonable accident investigation. 

We therefore conclude that Sharlene has sufficiently alleged 
that Jenson owed her a general duty of due care in conducting 
the accident investigation. The duty owed is to conform to the 
legal standard of reasonable conduct in light of the apparent 
risk, the relevant conduct being the accident investigation. 

Jenson claims immunity under § 25-21,186, which provides: 

No person who renders emergency care at the scene of 
an accident or other emergency gratuitously, shall be held 
liable for any civil damages as a result of any act or omis- 
sion by such person in rendering the emergency care or as 
a result of any act or failure to act to provide or arrange for 
medical treatment or care for the injured person. 
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We conclude this section is inapplicable. Certain courts have 
held that police officers who have a duty to provide emergency 
care are not insulated by “Good Samaritan statutes” from liabil- 
ity for injuries which their actions caused to those being 
assisted. See, Flynn v. U.S., 681 F. Supp. 1500 (D. Utah 1988), 
aff'd in part, and in part vacated and remanded on other 
grounds 902 F.2d 1524 (10th Cir. 1990); Deal v. Kearney, 851 
P.2d 1353 (Alaska 1993); Clayton v. Kelly, 183 Ga. App. 45, 357 
S.E.2d 865 (1987); Praet v. Borough of Sayreville, 218 N.J. 
Super. 218, 527 A.2d 486 (1987). Section 25-21,186 describes 
care that is rendered “gratuitously.” We conclude that 
§ 25-21,186 does not apply to Jenson because his conduct was 
not gratuitous. 

Jenson also asserts § 13-910(10) as a basis for immunity. 
Section 13-910(10) provides for immunity by exempting from 
the Political Subdivisions Tort Claims Act “[a]ny claim arising 
out of snow or ice conditions or other temporary conditions 
caused by nature on any highway . . . or other public place due 
to weather conditions.” Jenson argues that darkness is a tempo- 
rary condition caused by nature. We find this section inapplica- 
ble in that mere darkness is not a temporary condition due to 
weather contemplated by § 13-910(10). 

Thus, we conclude that the trial court erred in sustaining the 
demurrers of Cheyenne County, Jenson, and John Does 31 
through 40. Whether these defendants breached the duty is a 
question for the finder of fact. 


NEBRASKA STATE PATROL AND 

JOHN Doss 41 THRouGH 50 
Sharlene alleged that since the State Patrol and John Does 41 
through 50 were informed that she was an undiscovered victim 
of the accident, the State Patrol was required to proceed to the 
accident scene or at least forward the information on to those at 
the scene. Instead, the State Patrol advised Sharlene’s sister that 
it was not handling the accident and that the Cheyenne County 

Sheriff’s Department was on site. 

The State Patrol argues that it owed no duty to rescue 
Sharlene and that she failed to allege any duty owed to her by 
the State Patrol. Sharlene did not allege that she was in contact 


DRAKE v. DRAKE 541 
Cite as 260 Neb. 530 


with the State Patrol or its officers or employees, nor did she 
claim the State Patrol made any promises to respond to the call 
from her sister. Rather, she claimed that the State Patrol was 
negligent in failing to respond reasonably to the call from her 
sister. 

The issue is whether a general duty of due care was estab- 
lished when the State Patrol was informed of Sharlene’s situa- 
tion. We conclude that Sharlene has sufficiently alleged a duty 
of care owed to her by the State Patrol. 

Sharlene alleged that the State Patrol had the same duties as 
Cheyenne County and Jenson. She additionally alleged that the 
State Patrol could have and should have deployed personnel to 
the crash scene so as to hasten her discovery and that the State 
Patrol could have and should have notified other defendants at 
the crash scene via radio or other means of telecommunication. 
Sharlene essentially asserts that it was unreasonable for the 
State Patrol operator to answer the call and yet refuse to provide 
any assistance and that it would have been reasonable for the 
Operator to at least inform the investigating deputy or rescue 
personnel that Sharlene was an undiscovered victim at the acci- 
dent scene. 

[12] As previously stated, a factor in establishing the defend- 
ant’s duty is the foreseeability of the risk. Sacco v. Carothers, 
257 Neb. 672, 601 N.W.2d 493 (1999). Application of the rea- 
sonable foreseeability standard to the case at bar shows that the 
State Patrol owed a duty to Sharlene to respond reasonably to 
the call from her sister. Ordinary negligence is defined as the 
doing of something that a reasonably careful person would not 
do under similar circumstances or the failing to do something 
that a reasonably careful person would do under similar circum- 
stances. Desel v. City of Wood River, 259 Neb. 1040, 614 
N.W.2d 313 (2000). Whether the State Patrol breached such 
duty under the circumstances is a question of fact we do not 
decide. | 

We conclude, however, that Sharlene did not establish that the 
State Patrol had a duty to rescue her. Her allegations of privity 
and reliance upon assurances of protection are based upon the 
telephone conversation between the State Patrol and her sister. 
Sharlene alleged that her sister was told by the State Patrol that 
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the Cheyenne County Sheriff’s Department was handling the 
accident. This allegation rebuts any claim of dependence upon 
the State Patrol that might create a duty to rescue. 

In summary, we conclude that Sharlene has alleged a cause of 
action against the State Patrol based on the alleged duty of care 
owed in responding to her sister’s telephone call. The trial court 
erred in sustaining the State Patrol’s demurrer as to this duty. 


STEVENS, VILLAGE OF POTTER, RURAL FIRE PROTECTION 

District No. 4, AND JOHN Does 11 THROUGH 30 

Sharlene alleged that Stevens was an employee of the Village 
of Potter and Rural Fire Protection District No. 4 and that he 
responded to the accident. In summary, she contends that the 
defendants were grossly negligent in failing to timely find her at 
the accident. 

Section 35-107 provides: 

No member of a volunteer fire department or of a vol- 
unteer first-aid, rescue, or emergency squad which pro- 
vides emergency public first-aid and rescue services shall 
be liable in any civil action to respond in damages as a 
result of his acts of commission or omission arising out of 
and in the course of his rendering in good faith any such 
Services . 

As this court recognized in Lawry v. County of Sarpy, 254 
Neb. 193, 575 N.W.2d 605 (1998), the distinction between an 
exception to a grant of immunity and a waiver of immunity will 
impact the propriety of a demurrer. Here, immunity is by statute. 
In order to successfully invoke subject matter jurisdiction, a 
plaintiff must allege facts which show either that the general 
immunity does not apply or that the actions fall within the 
exceptions set forth within the general immunity statute. See id. 
If the petition fails to sufficiently plead such facts, the petition 
is subject to a demurrer for lack of subject matter jurisdiction. 
Id. Section 35-107 is a general grant of immunity. Therefore, as 
required by Lawry, Sharlene must allege facts which show that 
§ 35-107 does not apply or that the cause of action as alleged 
falls within one of its exceptions. 

[13] Sharlene alleged that the immunity conferred by 
§ 35-107 does not apply to public entities which maintain pri- 
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vate liability insurance at public expense. We disagree. The exis- 
tence or nonexistence of liability insurance is not a condition for 
immunity, and we will not read into a statute an element not 
required by the plain meaning of the act. See Johnson v. Vitek, 
205 Neb. 745, 290 N.W.2d 190 (1980). It is not within the 
province of a court to read a meaning into a statute that is not 
warranted by the legislative language. See Father Flanagan’s 
Boys Home vy. Dept. of Soc. Servs., 255 Neb. 303, 583 N.W.2d 
774 (1998). Therefore, Sharlene has not successfully pled that 
the statutory grant of immunity did not apply. 

[14] The general grant of immunity provided by § 35-107 is 
subject to the exception of damage caused by a willful or wan- 
ton act of commission or omission. Sharlene has alleged these 
defendants were grossly negligent. Gross negligence is great or 
excessive negligence, which indicates the absence of even slight 
care in the performance of a duty. Coburn v. Reiser, 254 Neb. 
495, 577 N.W.2d 289 (1998). Since Sharlene could have alleged 
“willful and wanton” negligence, for purposes of our discussion, 
we will analyze the phrase “grossly negligent” in terms of will- 
ful and wanton negligence, since that is the language of the 
statutory exception. 

[15-17] In Guenther v. Allgire, 228 Neb. 425, 428-29, 422 
N.W.2d 782, 785 (1988), we stated: 

In order for an action to be willful or wanton, the evidence 
must prove that a defendant had actual knowledge that a 
danger existed and that the defendant intentionally failed 
to act to prevent harm which was reasonably likely to 
result. The term imparts knowledge and consciousness that 
injury is likely to result from the act done or the omission 
to act, and a constructive intention as to the 
consequences. ... 

To constitute willful negligence the act done or omitted 
must be intended or must involve such reckless disregard 
of security and right as to imply bad faith. Wanton negli- 
gence has been said to be doing or failing to do an act with 
reckless indifference to the consequences and with con- 
sciousness that the act or omission would probably cause 
serious injury. 

(Citation omitted.) 
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Sharlene alleged that a better search should have been made 
by the defendants. Her allegation that the defendants were 
grossly negligent is a legal conclusion. Her allegations do not 
allege that the defendants intentionally failed to act or that their 
actions involved such reckless disregard of security as to imply 
bad faith. Nor does she allege that the defendants acted with 
reckless indifference to the consequences and with conscious- 
ness that the act or omission would probably cause serious 
injury. When reviewing an order sustaining a demurrer, an 
appellate court accepts the truth of the facts which are well pled, 
together with the proper and reasonable inferences of law and 
fact which may be drawn therefrom, but does not accept as true 
the legal conclusions of the pleader. Brown v. Social Settlement 
Assn., 259 Neb. 390, 610 N.W.2d 9 (2000). We cannot infer that 
the defendants had actual knowledge that Sharlene was undis- 
covered or that they then intentionally failed to act or acted in 
reckless disregard to the consequences. Therefore, Sharlene has 
not set forth facts that would lead to a determination that the 
defendants’ conduct was willful and wanton as defined in 
Guenther. We conclude that the trial court did not abuse its dis- 
cretion in dismissing her petition as to these defendants. 

In Wicker v. City of Ord, 233 Neb. 705, 447 N.W.2d 628 
(1989), we held that the immunity conferred upon ambulance 
attendants by Neb. Rev. Stat. § 71-5111 (Reissue 1986) (which 
has since been repealed and replaced by Neb. Rev. Stat. 
§ 71-5194 (Cum. Supp. 1998)) also immunizes the city or other 
entity with whom those individuals might be in an agency rela- 
tionship. Sharlene alleged that Stevens was a servant, agent, or 
employee of the Village of Potter and Rural Fire Protection 
District No. 4. The Village of Potter and Rural Fire Protection 
District No. 4 have no other connection to the accident other 
than through the alleged agency of Stevens. Thus, Stevens’ 
" immunity extends to those defendants as well. 

[18] Sharlene did not successfully invoke the subject matter 
jurisdiction of the trial court as to Stevens or the Village of 
Potter and Rural Fire Protection District No. 4. An order sus- 
taining a demurrer will be affirmed if any one of the grounds on 
which it was asserted is well taken. Lawry v. County of Sarpy, 
254 Neb. 193, 575 N.W.2d 605 (1998). Since the demurrer also 
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asserted a lack of jurisdiction, the trial court properly sustained 
the demurrer as to Stevens, the Village of Potter, and Rural Fire 
Protection District No. 4. 


SIDNEY MEDICAL, LONG, TRITT, KINDER, 
AND JOHN Does 1 THROUGH 10 

Sharlene alleged that Sidney Medical, Long, Tritt, Kinder, 
and John Does 1 through 10 were grossly negligent in failing to 
timely discover her at the scene of the accident. 

Section 71-5111 (Reissue 1996), which was in effect at the 
time the alleged negligence occurred, provided: “No certified 
ambulance attendant [or] emergency medical technician . . . 
shall be liable in any civil action to respond in damages as a 
result of his or her acts of commission or omission arising out 
of and in the course of his or her rendering in good faith any 
such service.” The term “ambulance attendant” was defined as 
“an individual trained or qualified to provide for, or any other 
individual who provides for, the care of patients while such 
patients are being transported in an ambulance.” Neb. Rev. Stat. 
§ 71-5102(3) (Reissue 1996). As previously recognized, we 
stated in Wicker that the immunity provided by the then appli- 
cable § 71-5111 also shielded the principals from liability to the 
same extent that it shielded the agent-attendants. 

Section 71-5111 does not grant immunity to persons “causing 
damage or injury by his or her willful, wanton, or grossly negli- 
gent act of commission or omission.” Sharlene’s allegation that 
these defendants were grossly negligent is a legal conclusion, 
and she does not set forth facts that would lead to a determina- 
tion that the defendants’ conduct was either willful and wanton 
or grossly negligent. As we discussed in Guenther v. Aligire, 228 
Neb. 425, 422 N.W.2d 782 (1988), in order for an action to be 
willful and wanton, the evidence must prove that the defendant 
had actual knowledge that a danger existed and that the defend- 
ant intentionally failed to act to prevent harm which was rea- 
sonably likely to result. 

To constitute willful negligence, the act done or omitted must 
be intended and must involve such reckless disregard of security 
and right as to imply bad faith. There is no allegation that these 
defendants knew that Sharlene was a passenger in the vehicle 
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and intentionally failed to search for or find her. As noted ear- 
lier, gross negligence is great or excessive negligence, which 
indicates the absence of even slight care in the performance of a 
duty. See Coburn v. Reiser, 254 Neb. 495, 577 N.W.2d 289 
(1998). None of the facts alleged by Sharlene suggest the 
absence of even slight care; indeed, the alleged fact that the 
defendants questioned Virgil regarding other accident victims 
indicates at least slight care. Sharlene has not established that 
§ 71-5111 does not apply or that this case falls within an excep- 
tion to the immunity which § 71-5111 provides to Sidney 
Medical, Long, Tritt, Kinder, and John Does 1 through 10. 

We conclude that Sharlene did not successfully invoke the sub- 
ject matter jurisdiction of the trial court and that the court did not 
abuse its discretion in dismissing the petition and refusing to © 
allow Sharlene to amend her petition as to these defendants. See 
Lawry v. County of Sarpy, 254 Neb. 193, 575 N.W.2d 605 (1998). 


CONCLUSION 

Sharlene has failed to state a cause of action against the 
defendants Stevens, Village of Potter, Rural Fire Protection 
District No. 4, Sidney Medical, Long, Tritt, Kinder, and John 
Does 1 through 30. For the reasons set forth herein, we affirm 
the judgment of the trial court and find that it did not abuse its 
discretion in refusing to allow Sharlene to amend her petitions 
as to these defendants. 

However, the trial court erred in sustaining the demurrers as 
to the defendants Nebraska State Patrol, Cheyenne County, 
Jenson, and John Does 31 through 50. We therefore reverse the 
judgment of the trial court and remand the cause for further pro- 
ceedings as to these defendants. 

AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 
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STATE OF NEBRASKA EX REL. 
NEBRASKA STATE BAR ASSOCIATION, RELATOR, V. 
ANDREI G. HOWZE, RESPONDENT. 

618 N.W. 2d 663 


Filed October 20, 2000. No. S-00-074. 


1. Disciplinary Proceedings: Rules of the Supreme Court. Pursuant to Neb. Ct. R. of 
Discipline 10(1) (rev. 2000), if a respondent’s answer raises no issue of fact or of law, 
the matter may be disposed of by the Nebraska Supreme Court on its own motion or 
on a motion for judgment on the pleadings. 

2. Disciplinary Proceedings. To determine whether and to what extent discipline 
should be imposed in a lawyer discipline proceeding, the Nebraska Supreme Court 
considers the following factors: (1) the nature of the offense, (2) the need for deter- 
ring others, (3) the maintenance of the reputation of the bar as a whole, (4) the pro- 
tection of the public, (5) the attitude of the offender generally, and (6) the offender’s 
present or future fitness to continue in the practice of law. 

3. __. Each case justifying discipline of an attomey must be evaluated individually in 
light of the particular facts and circumstances of that case. 

4. __. Absent mitigating circumstances, the appropriate discipline in cases of misap- 
propriation or commingling of client funds is disbarment. 

5. ___. The fact that the client did not suffer any financial loss does not excuse an attor- 
ney’s misappropriation of client funds and does not provide a reason for imposing a 
less severe sanction. 

6. Disciplinary Proceedings: Presumptions. Mitigating factors overcome the pre- 
sumption of disbarment in misappropriation and commingling cases only if they are 
extraordinary. 

7. Disciplinary Proceedings. The propriety of a sanction must be considered with ref- 
erence to the sanctions imposed in prior similar cases. 


Original action. Judgment of disbarment. 


HENpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


PER CURIAM. 
NATURE OF CASE 

Formal charges were filed by the Committee on Inquiry of the 
Second Disciplinary District of relator Nebraska State Bar 
Association (NSBA), alleging two counts of attorney miscon- 
duct against respondent, Andrei G. Howze, who was admitted to 
the practice of law in the State of Nebraska on March 20, 1989. 
On September 11, 2000, Howze entered his appearance and 
acknowledged receipt of the summons and formal charges in the 
above-captioned matter. On September 14, Howze filed his 
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answer, admitting each and every allegation contained in the 
formal charges. On that same date, the NSBA filed a motion for 
judgment on the pleadings. We grant the motion for judgment on 
the pleadings and now enter a judgment of disbarment. 


STATEMENT OF FACTS 

Count I of the formal charges states, inter alia, that Howze 
settled a personal injury case for his client Rosalie Williams and 
that following the settlement, Howze retained funds for the pur- 
pose of paying $309.50 to Ihle Chiropractic for services ren- 
dered to Williams. The formal charges further allege that Howze 
failed to pay Ihle Chiropractic the funds he was holding for pay- 
ment of Williams’ account. Upon receipt of a complaint filed by 
Susan Ihle of Ihle Chiropractic with the office of the Counsel for 
Discipline, Howze sent a cashier’s check, and not an attorney 
trust account check, to Ihle in the amount of $329.50. Count I 
further states that Howze failed to maintain sufficient funds in 
his attorney trust account to pay the claim of Ihle Chiropractic 
for the benefit of Williams. Finally, count I states that despite 
repeated requests, Howze failed to provide to the office of the 
Counsel for Discipline an explanation regarding Williams’ funds 
or any trust account records. 

As a result of these actions, the formal charges state that 
Howze violated his oath of office as an attorney and the follow- 
ing provisions of the Code of Professional Responsibility: 

DR 1-102 Misconduct. 
(A) A lawyer shall not: 
(1) Violate a Disciplinary Rule. 


(4) Engage in conduct involving dishonesty, fraud, 
deceit, or misrepresentation. 


DR 6-101 Failing to Act Competently. | 
(A) A lawyer shall not: 


(3) Neglect a legal matter entrusted to him or her. 


DR 9-102 Preserving Identity of Funds and Property of 
a Client. 
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(A) All funds of clients paid to a lawyer or law firm shall 
be deposited in one or more identifiable bank or savings 
and loan association accounts maintained in the state in 
which the law office is situated and no funds belonging to 
the lawyer or law firm shall be deposited therein except as 
follows: 

(1) Funds reasonably sufficient to pay account charges 
may be deposited therein. 

(2) Funds belonging in part to a client and in part 
presently or potentially to the lawyer or law firm must be 
deposited therein, but the portion belonging to the lawyer 
or law firm may be withdrawn when due unless the right of 
the lawyer or law firm to receive it is disputed by the client, 
in which event the disputed portion shall not be withdrawn 
until the dispute is finally resolved. 

(B) A lawyer shall: 


(3) Maintain complete records of all funds, securities, 
and other properties of a client coming into the possession 
of the lawyer and render appropriate accounts to the client 
regarding them. 

(4) Promptly pay or deliver to the client as requested by 
a client the funds, securities, or other properties in the pos- 
session of the lawyer which the client is entitled to receive. 

Count II of the formal charges states, inter alia, that Howze 
was hired by Stephen Neal to represent Neal in a personal injury 
matter. The formal charges state that Howze obtained a settle- 
ment for Neal and retained settlement proceeds in the amount of 
$2,074.34 to pay two medical providers who had filed liens. 
Howze failed to pay the medical providers and did not repay 
Neal or Neal’s medical providers until December 1999, after 
Neal filed a complaint with the office of the Counsel for 
Discipline on June 10, 1999. 

As a result of these actions, the formal charges state that 
Howze violated his oath of office as an attorney and the follow- 
ing provisions of the Code of Professional Responsibility as set 
forth above: Canon 1, DR 1-102(A)(1) and (4); Canon 6, 
DR 6-101(A)(3); Canon 9, DR 9-102(A)(1) and (2) and (B)(3) 
and (4). The formal charges relating to count II also allege a vio- 
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lation of DR 1-102(A)(6), which provides that a lawyer shall not 
“(e]ngage in any other conduct that adversely reflects on his or 
her fitness to practice law.” 


ANALYSIS 

[1] Pursuant to Neb. Ct. R. of Discipline 10(1) (rev. 2000), “if 
the answer raises no issue of fact or of law, the matter may be 
disposed of by the Court on its own motion or on a motion for 
judgment on the pleadings.” We find that the requirements of 
rule 10(1) have been satisfied and see no reason why a judgment 
on the pleadings should not be granted. 

[2,3] To determine whether and to what extent discipline 
should be imposed in a lawyer discipline proceeding, this court 
considers the following factors: (1) the nature of the offense, (2) 
the need for deterring others, (3) the maintenance of the reputa- 
tion of the bar as a whole, (4) the protection of the public, (5) 
the attitude of the offender generally, and (6) the offender’s pres- 
ent or future fitness to continue in the practice of law. State ex 
rel. NSBA v. Mefferd, 258 Neb. 616, 604 N.W.2d 839 (2000). 
Each case justifying discipline of an attorney must be evaluated 
individually in light of the particular facts and circumstances of 
that case. Id. 

[4-6] This case presents the misappropriation or commingling 
of client funds. “Absent mitigating circumstances, the appropri- 
ate discipline in cases of misappropriation or commingling of 
client funds is disbarment.” State ex rel. NSBA v. Malcom, 252 
Neb. 263, 272, 561 N.W.2d 237, 243 (1997). The fact that the 
client did not suffer any financial loss does not excuse an attor- 
ney’s misappropriation of client funds and does not provide a 
reason for imposing a less severe sanction. State ex rel. NSBA v. 
Gridley, 249 Neb. 804, 545 N.W.2d 737 (1996). Mitigating fac- 
tors overcome the presumption of disbarment in misappropria- 
tion and commingling cases only if they are extraordinary. Id. 

[7] In considering the appropriate sanction for Howze’s 
actions, we note that the propriety of a sanction must be consid- 
ered with reference to the sanctions we have imposed in prior 
similar cases. See State ex rel. NSBA v. Mefferd, supra. In State 
ex rel. NSBA v. Malcom, supra, we disbarred an attorney who 
was out of trust with his clients several times and who offered 
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insufficient evidence of mitigating circumstances. Similarly, in 
State ex rel. NSBA v. Gridley, supra, we disbarred an attorney 
who, on several occasions, misappropriated client funds and, 
when charged with violating attorney disciplinary rules, offered 
no evidence of mitigating circumstances. But see State ex rel. 
NSBA v. Bruckner, 249 Neb. 361, 543 N.W.2d 451 (1996) (1- 
year suspension ordered based on isolated nature of incident, 
attorney’s longstanding participation in bar association matters, 
affidavits which attested to attorney’s good reputation in 
community and competence to practice law, and attorney’s full 
and complete cooperation with office of Counsel for 
Discipline). In the present case, we are unable to find any miti- 
gating circumstances which would overcome the presumption of 
disbarment. Howze was out of trust with his clients, failed to 
remit client funds when asked, and failed to cooperate with the 
office of the Counsel for Discipline. He has admitted violating 
numerous disciplinary rules as well as his oath of office as an 
attorney. The record in this matter contains no evidence of a mit- 
igating circumstance, much less a mitigating circumstance of an 
extraordinary nature sufficient to overcome the presumption of 
disbarment. 

When we balance the nature of Howze’s actions with the need 
to protect the public, the need to deter others from similar con- 
duct, the reputation of the bar as a whole, and Howze’s privilege 
to practice law, we can only conclude that the appropriate judg- 
ment is to disbar Howze. Accordingly, we grant the motion for 
judgment on the pleadings and enter a judgment of disbarment. 

The Clerk of the Supreme Court is directed to cause a copy of 
this opinion and judgment of disbarment to be served upon 
Howze by certified U.S. mail. 

JUDGMENT OF DISBARMENT. 
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AIMEE FREEMAN, APPELLANT, V. HOFFMAN-LA ROCHE, INC., 
A CORPORATION, APPELLEE. 
618 N.W.2d 827 


Filed October 27, 2000. No. S-98-1095. 


Demurrer: Pleadings: Appeal and Error. In reviewing an order sustaining a demur- 
rer, an appellate court accepts the truth of the facts which are well pled, together with 
the proper and reasonable inferences of law and fact which may be drawn therefrom, 
but does not accept conclusions of the pleader. 

Demurrer: Pleadings. In determining whether a cause of action has been stated, 
the petition is to be construed liberally. If as so construed the petition states a cause 
of action, a demurrer based on the failure to state a cause of action is to be 
overruled. 

___: __. If from the facts stated in the petition it appears that the plaintiff is entitled 
to any relief, a general demurrer will not lie. 

Products Liability: Words and Phrases. A manufacturing defect is one in which the 
product differs from the specifications and plan of the manufacturer. 

__: __. A design defect is one in which the product meets the specifications of the 
manufacturer but the product nonetheless poses an unreasonable risk of danger. 
Products Liability: Negligence. A manufacturer may be liable for a failure to warn. 
Products Liability: Actions: Negligence. In a cause of action based on negligence, 
the question involves the manufacturer's conduct, that is, whether the manufacturer’s 
conduct was reasonable in view of the foreseeable risk of injury; whereas in a cause 
of action based on strict liability in tort, the question involves the quality of the prod- 
uct, that is, whether the product was unreasonably dangerous. 

Torts: Negligence: Sales: Strict Liability. Liability arises when an article a manu- 
facturer has placed in the market, knowing that it is to be used without inspection for 
defects, proves to have a defect which causes an injury to a human being rightfully 
using the product. 

Products Liability: Case Overruled. McDaniel v. McNeil Laboratories, Inc., 196 
Neb. 190, 241 N.W.2d 822 (1976), is overruled to the extent that it applies the 
Restatement (Second) of Torts § 402 A (1965), comment k, to provide a blanket 
immunity from strict liability for prescription drugs. 

Products Liability. Restatement (Third) of Torts: Products Liability § 6(c) (1997) is 
not adopted as the test to be applied when determining whether a manufacturer is 
liable for a design defect in a prescription drug. 

___. Restatement (Second) of Torts § 402 A (1965), comment k, applies as an affirm- 
ative defense to except prescription drug products from strict liability when it is 
shown that (1) the product is properly manufactured and contains adequate warnings, 
(2) its benefits justify its risks, and (3) the product was at the time of manufacture and 
distribution incapable of being made more safe. 

Products Liability: Negligence. A manufacturer or other seller is subject to liability 
for failing either to wam or adequately to warn about a risk or hazard inherent in the 
way a product is designed that is related to the intended uses as well as the reasonably 
foreseeable uses that may be made of the products it sells. 
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13. Products Liability. The leaned intermediary doctrine, reflected in Restatement 
(Third) of Torts: Products Liability § 6(d) (1997) is adopted as the test for a waming 
defect in a prescription drug. 

14. Products Liability: Warranty. Theories of breach of implied warranty are merged 
with theories of design and manufacturing defects. 

15. Uniform Commercial Code: Warranty. Pursuant to Neb. U.C.C. § 2-313 (Reissue 
1992), in order to create an express warranty, the seller must make an affirmation of 
fact or promise to the buyer which relates to the goods and becomes part of the basis 
of the bargain. 

16. Actions: Fraud: Proof. The elements of a cause of action for fraudulent misrepre- 
sentation are (1) that a representation was made; (2) that the representation was false; 
(3) that when made, the representation was known to be false or made recklessly 
without knowledge of its truth and as a positive assertion; (4) that it was made with 
the intention that the plaintiff should rely upon it; (5) that the plaintiff did so rely; and 
(6) that he or she suffered damage as a result. 

17. Products Liability. Restatement (Third) of Torts: Products Liability § 9 (1997) is not 
adopted. 

18. ___. Nebraska does not recognize a cause of action for fear of future product failure. 

19. Strict Liability: Actions: Negligence: Pleadings. Aside from pleading theories of 
recovery under strict liability for specific product defects, a plaintiff may assert a the- 
ory of recovery based on negligence. 


Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Reversed and remanded for fur- 
ther proceedings. 


Jeffrey A. Silver for appellant. 


Jill Vinjamuri and Michael G. Connery, of Kutak Rock, for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

In this appeal, we reconsider our approach to products liabil- 
ity for defects in prescription drugs in light of changes in the law 
and the release of Restatement (Third) of Torts: Products 
Liability §§ 1 to 21 (1997) (Third Restatement). The appellant, 
Aimee Freeman, filed a petition alleging seven theories of 
recovery against the appellee pharmaceutical company, 
Hoffman-La Roche, Inc. (Hoffman). She seeks damages for 
injuries she sustained following her use of the prescription drug 
Accutane. Hoffman demurred on the basis that the petition 
failed to state a cause of action. Based on our decision in 


554 260 NEBRASKA REPORTS 


McDaniel v. McNeil Laboratories, Inc., 196 Neb. 190, 241 
N.W.2d 822 (1976), the district court dismissed with leave to 
amend in order to allow Freeman to plead facts that at the time 
Accutane was approved by the U.S. Food and Drug 
Administration (FDA), Hoffman committed fraud as part of the 
approval process. Freeman stood on her petition, and the action 
was dismissed with prejudice. 


I. BACKGROUND 

Freeman’s operative petition alleged the following facts: On 
or about September 23, 1995, Freeman presented herself to her 
physician for treatment of chronic acne. After examination, her 
physician prescribed 20 milligrams daily of Accutane. Hoffman 
is the designer, manufacturer, wholesaler, retailer, fabricator, 
and supplier of Accutane. 

Freeman took the Accutane daily from September 27 through 
October 2, 1995, and from October 4 through November 20, 
1995. Hoffman alleged that as a result of taking the Accutane, 
she developed multiple health problems. These problems 
included ulcerative colitis, inflammatory polyarthritis, nodular 
episcleritis OS, and optic nerve head drusen. As a result, 
Freeman alleged that she sustained various damages. Freeman 
alleged that the Accutane she took was defective, misbranded, 
and mislabeled. She alleged that Hoffman knew that Accutane 
was dangerous and/or posed significant health risks and that 
despite this knowledge, Hoffman misled the medical community 
and their patients with incomplete information regarding its 
safety by failing to disclose the side effects that Freeman suf- 
fered. She also alleged that Hoffman made misrepresentations 
regarding the safety and effectiveness of Accutane in order to 
induce medical providers to select Accutane instead of other 
available drug options. According to Freeman, she and her 
physician relied upon these misrepresentations. 

Freeman alleged seven theories of recovery, the details of 
which are set out further in the analysis sections of this opinion: 
(1) strict liability on the bases that Hoffman distributed 
Accutane when it was not fit for its intended purpose and when 
the inherent risks outweighed the benefits of its use, and because 
it was unreasonably dangerous; (2) negligence on the bases that 
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Hoffman performed negligent and careless research, testing, 
design, manufacture, and inspection of the product and failed to 
give adequate warnings of the risks of its use; (3) misrepresen- 
tation on the basis that Hoffman falsely represented to Freeman 
that Accutane was safe to use, thus inducing her to use the prod- 
uct; (4) failure to warn; (5) breach of implied warranty; (6) 
breach of express warranty; and (7) fear of future product fail- 
ure on the basis that the actions of Hoffman caused Freeman to 
suffer mental distress and anxiety. 


II. ASSIGNMENTS OF ERROR 
Freeman assigns that the district court erred in sustaining 
Hoffman’s demurrer and in dismissing the petition with 
prejudice. 


Ill. STANDARD OF REVIEW 

[1] In reviewing an order sustaining a demurrer, an appellate 
court accepts the truth of the facts which are well pled, together 
with the proper and reasonable inferences of law and fact which 
may be drawn therefrom, but does not accept conclusions of the 
pleader. Prokop v. Hoch, 258 Neb. 1009, 607 N.W.2d 535 
(2000). 

[2] In determining whether a cause of action has been stated, 
the petition is to be construed liberally. If as so construed the 
petition states a cause of action, a demurrer based on the failure 
to state a cause of action is to be overruled. Danler v. Rosen Auto 
Leasing, 259 Neb. 130, 609 N.W.2d 27 (2000); Cobb v. Sure 
Crop Chem. Co., 255 Neb. 625, 587 N.W.2d 355 (1998). 

[3] If from the facts stated in the petition it appears that the 
plaintiff is entitled to any relief, a general demurrer will not lie. 
Fox v. Metromail of Delaware, 249 Neb. 610, 544 N.W.2d 833 
(1996). 


IV. ANALYSIS 
Freeman contends that she has stated a cause of action for 
products liability under a variety of theories of recovery. Before 
proceeding, we believe it helpful to set forth a brief history of 
the general principles of products liability law and its develop- 
ment since the adoption of Restatement (Second) of Torts 
§ 402 A (1965) (Second Restatement). 
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[4-6] In products liability litigation, the notion of a defective 
product embraces two separate concepts. The first, commonly 
labeled as a manufacturing defect, is one in which the product 
differs from the specifications and plan of the manufacturer. The 
second concept of a defective product is one in which the prod- 
uct meets the specifications of the manufacturer but the product 
nonetheless poses an unreasonable risk of danger. This condi- 
tion is generally characterized as a design defect. See Rahmig v. 
Mosley Machinery Co., 226 Neb. 423, 412 N.W.2d 56 (1987). A 
manufacturer may also be liable for a failure to warn. /d. 

[7] In products liability cases, there is a significant distinction 
between a manufacturer’s liability as the result of negligent 
manufacture and its liability for the manufactured product on 
account of strict liability in tort. In a cause of action based on 
negligence, the question involves the manufacturer’s conduct, 
that is, whether the manufacturer’s conduct was reasonable in 
view of the foreseeable risk of injury; whereas in a cause of 
action based on strict liability in tort, the question involves the 
quality of the product, that is, whether the product was unrea- 
sonably dangerous. /d. See, also, Ortho Pharmaceutical Corp. v. 
Heath, 722 P.2d 410 (Colo. 1986), overruled on other grounds, 
Armentrout v. FMC Corp., 842 P.2d 175 (Colo. 1992) (describ- 
ing types of defective product claims). 

For organizational purposes, we address Freeman’s allega- 
tions of product defects in terms of the defects which she 
attempts to allege: design, manufacturing, and warning. 


1. DESIGN DEFECT 

In her operative petition, Freeman alleges that Hoffman is 
strictly liable for her injuries on the bases that Accutane was not 
fit for its intended purpose, that the risks inherent in the design 
outweighed the benefits of its use, and that Accutane was more 
dangerous to Freeman than was anticipated due to undisclosed 
side effects. As facts supporting her allegations, Freeman alleges 
that Accutane is sold as an acne medication and that the side 
effects of Accutane present life-threatening conditions. Thus, 
Freeman’s petition asserts that Hoffman is liable on the basis of a 
design defect. Hoffman, however, alleges that because Accutane 
was approved by the FDA, it is exempted from liability for a 
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design defect pursuant to our decision in McDaniel v. McNeil 
Laboratories, Inc., 196 Neb. 190, 241 N.W.2d 822 (1976). 


(a) Second Restatement § 402 A 

[8] In dealing with products other than prescription drugs, 
this court has recognized a manufacturer’s liability in tort for 
design defects. Liability arises when an article a manufacturer 
has placed in the market, knowing that it is to be used without 
inspection for defects, proves to have a defect which causes an 
injury to a human being rightfully using the product. Rahmig, 
supra. We have also adopted and applied the test set out in the 
Second Restatement § 402 A. See Rahmig, supra. 

Section 402 A at 347-48 provides: 

(1) One who sells any product in a defective condition 
unreasonably dangerous to the user or consumer or to his 
property is subject to liability for physical harm thereby 
caused to the ultimate user or consumer, or to his property, 
if 

(a) the seller is engaged in the business of selling such a 
product, and 

(b) it is expected to and does reach the user or consumer 
without substantial change in the condition in which it is 
sold. 

(2) The rule stated in Subsection (1) applies although 

(a) the seller has exercised all possible care in the prepa- 
ration and sale of his product, and 

(b) the user or consumer has not bought the product 
from or entered into any contractual relation with the 
seller. 

Comment i. at 352 provides that the rule stated in § 402 A 
applies only where the defective condition of the product 
makes it unreasonably dangerous to the user or con- 
sumer. .. . The article sold must be dangerous to an extent 
beyond that which would be contemplated by the ordinary 
consumer who purchases it, with the ordinary knowledge 
common to the community as to its characteristics. 

This is commonly referred to as the “consumer expectations 
test.” See Annot., 73 A.L.R.Sth 75 (1999). 
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In Rahmig v. Mosley Machinery Co., 226 Neb. 423, 412 
N.W.2d 56 (1987), we discussed criticisms of the consumer 
expectations test as embodied in § 402 A and the application in 
other jurisdictions of a risk-utility test in determining whether a 
product is unreasonably dangerous. We noted, however, that the 
issue of whether to adopt a risk-utility test was not before us. We 
then specifically overruled cases indicating that a plaintiff must 
present evidence of a reasonable alternative design in cases 
involving design defects. 

Since Rahmig, we have applied the consumer expectations 
test for strict liability. See, e.g., Haag v. Bongers, 256 Neb. 170, 
589 N.W.2d 318 (1999). Under this test, ‘‘‘[u]nreasonably dan- 
gerous’ means that a product has the propensity for causing 
physical harm beyond that which would be contemplated by the 
ordinary user or consumer who purchases it, with ordinary 
knowledge common to the foreseeable class of users as to its 
characteristics.” Jd. at 184, 589 N.W.2d at 329. Thus, in regard 
to nonprescription dmg products, we have generally followed 
the rule as set out in § 402 A of the Second Restatement. 
Prescription drugs, however, have been treated differently both 
by this court and by the Second Restatement. 


(i) Comment k. Exception for Unavoidably Unsafe Products 
Under the Second Restatement, prescription drugs are treated 
specially under § 402 A, comment k. Comment k. at 353-54 pro- 
vides an exception from strict liability when a product is 
deemed to be “unavoidably unsafe” and states: 
There are some products which, in the present state of 
human knowledge, are quite incapable of being made safe 
for their intended and ordinary use. These are especially 
common in the field of drugs. An outstanding example is 
the vaccine for the Pasteur treatment of rabies, which not 
uncommonly leads to very serious and damaging conse- 
quences when it is injected. Since the disease itself invari- 
ably leads to a dreadful death, both the marketing and the 
use of the vaccine are fully justified, notwithstanding the 
unavoidable high degree of risk which they involve. Such 
a product, properly prepared, and accompanied by proper 
directions and warning, is not defective, nor is it unrea- 
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sonably dangerous. The same is true of many other drugs, 
vaccines, and the like, many of which for this very reason 
cannot legally be sold except to physicians, or under the 
prescription of a physician. It is also true in particular of 
many new or experimental drugs as to which, because of 
lack of time and opportunity for sufficient medical experi- 
ence, there can be no assurance of safety, or perhaps even 
of purity of ingredients, but such experience as there is jus- 
tifies the marketing and use of the drug notwithstanding a 
medically recognizable risk. The seller of such products, 
again with the qualification that they are properly prepared 
and marketed, and proper warning is given, where the sit- 
uation calls for it, is not to be held to strict liability for 
unfortunate consequences attending their use, merely 
because he has undertaken to supply the public with an 
apparently useful and desirable product, attended with a 
known but apparently reasonable risk. 

Application of comment k. has been justified under the law in 
some jurisdictions as a way to strike a balance between a man- 
ufacturer’s responsibility and the encouragement of research 
and development of new products. Under certain instances, it is 
in the public interest to allow products to be marketed which are 
unsafe, because the benefits of the product justify its risks. See, 
Hill v. Searle Laboratories, 884 F.2d 1064 (8th Cir. 1989) 
(describing policy considerations); Tansy v. Dacomed Corp., 
890 P.2d 881 (Okla. 1994). 

We applied § 402 A, comment k., to a products liability action 
involving a prescription drug in McDaniel v. McNeil 
Laboratories, Inc., 196 Neb. 190, 241 N.W.2d 822 (1976). In 
McDaniel, a woman was rendered permanently comatose after 
being given doses of a prescription drug, Innovar, during 
surgery. At the time of her surgery, Innovar and the warnings 
and information contained in the package inserts had been 
approved for use by the FDA. At trial, it was contended that the 
manufacturer was negligent in failing to warn, strictly liable 
under § 402 A of the Second Restatement, and liable under a 
theory of either express or implied warranty. The trial court 
submitted the issue of negligence to the jury but did not submit 
the issue of strict liability or warranty to the jury. On appeal, we 
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placed emphasis on FDA approval of the drug, and citing to 
§ 402 A, comment k., we held: 
An unavoidably unsafe drug which has been approved for 
marketing by the United States Food and Dmg 
Administration, properly prepared, compounded, pack- 
aged, and distributed, and accompanied by proper 
approved directions and wamings, as a matter of law, is not 
defective nor unreasonably dangerous, in the absence of 
proof of inaccurate, incomplete, misleading, or fraudulent 
information furnished by the manufacturer in connection 
with such federal approval or later revisions thereof. 
McDaniel, 196 Neb. at 201, 241 N.W.2d at 828. Under the evi- 
dence presented, we determined that it was not error for the trial 
court to refuse to submit the issue of strict liability or warranty, 
either express or implied, to the jury. 


(ii) Interpretation of Comment k. in Other Jurisdictions 
Comment k., however, has been interpreted in a variety of 
ways in other jurisdictions, and there has been a wide range of 
disagreement regarding its application. See, e.g., Jeffrey D. 
Winchester, Note, Section 8(c) of the Proposed Restatement 
(Third) of Torts: Is It Really What the Doctor Ordered?, 82 
Comell L. Rev. 644 (1997) (§ 8{c) now § 6(c) of Third 
Restatement; describing differences of opinion regarding com- 

ment k.); Annot., 70 A.L.R.4th 16 (1989) (collecting cases). 
Only a few jurisdictions have interpreted comment k. in a man- 
ner that strictly excepts all prescription drugs from strict liability. 
Under the minority view, a drug that is properly manufactured and 
accompanied by an adequate warning of the risks known to the 
manufacturer at the time of sale is not defectively designed as a 
matter of law. Brown v. Superior Court (Abbott Laboratories), 44 
Cal. 3d 1049, 751 P.2d 470, 245 Cal. Rptr. 412 (1988); Grundberg 
vy. Upjohn Co., 813 P.2d 89 (Utah 1991); Young v. Key 
Pharmaceuticals, 130 Wash. 2d 160, 922 P.2d 59 (1996) (en 
banc). These jurisdictions are commonly described by legal com- 
mentators as providing manufacturers with a “blanket immunity” 
from strict liability for design defects in prescription drugs. See, 
e.g., Winchester, supra. Our decision in McDaniel, supra, gener- 

ally falls under this category of interpretation of comment k. 
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(iii) Cases Applying Risk-Utility 
Analysis Under Comment k. 

An application of comment k. to provide a blanket immunity 
from strict liability is widely criticized. Comment k. has proved 
to be difficult to interpret and apply, thus, supporting the argu- 
ment that it should not be applied so strictly. See, Richard L. 
Cupp, Jr., Rethinking Conscious Design Liability for 
Prescription Drugs: The Restatement (Third) Standard Versus a 
Negligence Approach, 63 Geo. Wash. L. Rev. 76 (1994); 
Winchester, supra. Further, it is said that an approach that 
entirely excepts manufacturers from immunity limits the discre- 
tionary powers of the courts. Jd. Also, it is argued that a blanket 
immunity leads to patently unjust results. Jd. One court has 
stated: 

We believe that a more selective application [of com- 
ment k.] will encourage, rather than discourage, improve- 
ments in prescription products. Comment k was designed 
in part to protect new and experimental drugs. . 
“Comment k states: ‘There are some products which, in the 
present state of human knowledge, are quite incapable of 
being made safe for their intended and ordinary use.’ 
Obviously, for this to be true, the design must be as safe as 
the best available testing and research permits.” . . . Thus, 
a product which is as safe as current testing and research 
permits should be protected. The reverse is also true; a 
product which is not as safe as current technology can 
make it should not be protected. 

(Citation omitted.) Adams v. G.D. Searle & Co., Inc., 576 So. 2d 
728, 732 (Fla. App. 1991). 

The majority of jurisdictions that have adopted comment k. 
apply it on a case-by-case basis, believing that societal interests 
in ensuring the marketing and development of prescription 
drugs will be adequately served without the need to resort to a 
rule of blanket immunity. See, e.g., Tobin vy. Astra 
Pharmaceutical Products, Inc., 993 F.2d 528 (6th Cir. 1993); 
Hill v. Searle Laboratories, 884 F.2d 1064 (8th Cir. 1989); 
Castrignano v. E.R. Squibb & Sons, Inc., 546 A.2d 775 (R.I. 
1988); Toner v. Lederle Laboratories, 112 Idaho 328, 732 P.2d 
297 (1987); Ortho Pharmaceutical Corp. v. Heath, 722 P.2d 410 
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(Colo. 1986), overruled on other grounds, Armentrout v. FMC 
Corp., 842 P.2d 175 (Colo. 1992); Feldman v. Lederle 
Laboratories, 97 N.J. 429, 479 A.2d 374 (1984); Belle Bonfils 
Memorial Blood Bank v. Hansen, 665 P.2d 118 (Colo. 1983) 
(superseded by statute in regard to blood banks, as recognized in 
United Blood Services v. Quintana, 827 P.2d 509 (Colo. 1992). 
A few courts have not specifically adopted comment k. and have 
instead either fashioned their own rules or treated prescription 
drugs in the same manner as that of all other products. See, e.g., 
Shanks v. Upjohn Co., 835 P.2d 1189 (Alaska 1992); Collins v. 
Eli Lilly Co., 116 Wis. 2d 166, 342 N.W.2d 37 (1984); Thomas 
V. Van Flein, Prospective Application of the Restatement (Third) 
of Torts: Products Liability in Alaska, 17 Alaska L. Rev. 1 
(2000) (citing cases). 

Although a variety of tests are employed among jurisdictions 
that apply comment k. on a case-by-case basis, the majority 
apply the comment as an affirmative defense, with the trend 
toward the use of a risk-utility test in order to determine whether 
the defense applies. See Annot., 96 A.L.R.3d 22 (1979). See, 
e.g., Tansy v. Dacomed Corp., 890 P.2d 881 (Okla. 1994); 
Castrignano, supra; Toner, supra; Belle Bonfils Memorial Blood 
Bank, supra. When a risk-utility test is applied, the existence of 
a reasonable alternative design is generally the central factor. 
See, e.g., Tansy, supra; Toner, supra; Belle Bonfils Memorial 
Blood Bank, supra. Because the application of comment k. is 
traditionally viewed as an exception and a defense to strict lia- 
bility, courts generally place the initial burden of proving the 
various risk utility factors on the defendant. See, e.g., Tansy, 
supra; Belle Bonfils Memorial Blood Bank, supra. Thus, under 
these cases, the plaintiff’s burden of proof for his or her prima 
facie case remains the same as it is in any products liability case 
in the given jurisdiction. 

[9] At the time McDaniel v. McNeil Laboratories, Inc., 196 
Neb. 190, 241 N.W.2d 822 (1976), was decided, it reflected a 
minority view. Since that time, a clear majority of courts have 
decided on a case-by-case basis, through the application of a 
comment k. defense, the issue of liability of a manufacturer for 
a design defect in a prescription drug. On further reflection, we 
conclude that the rule of law expressed in McDaniel has not 
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held up over time. We now believe that societal interests in 
ensuring the marketing and development of prescription drugs 
can be served without resorting to a rule which in effect 
amounts to a blanket immunity from strict liability for manu- 
facturers. Accordingly, we overrule McDaniel to the extent it 
applies comment k. to provide a blanket immunity from strict 
liability for prescription drugs. Accordingly, we must address 
how, or if, comment k. should be applied, or whether we should 
consider adopting provisions of the Third Restatement. We next 
address those provisions in considering what test should be 
applied. 


(b) Third Restatement 

The provisions of the Second Restatement regarding products 
liability were changed dramatically in the Third Restatement, 
published by the American Law Institute in 1997. As stated in 
the introduction to the Third Restatement, the institute was 
required to answer questions that were not part of the products 
liability landscape when the Second Restatement was com- 
pleted. Thus, the Third Restatement is a complete overhaul of 
the Second Restatement in the area of products liability. 

Section 6 of the Third Restatement pertains specifically to 
prescription drugs, with § 6(c) applying to design defects. 
Section 6 at 144-45 states in part: 

(a) A manufacturer of a prescription drug or medical 
device who sells or otherwise distributes a defective drug 
or medical device is subject to liability for harm to persons 
caused by the defect. A prescription drug or medical device 
is one that may be legally sold or otherwise distributed 
only pursuant to a health-care provider’s prescription. 

(b) For purposes of liability under Subsection (a), a pre- 
scription drug or medical device is defective if at the time 
of sale or other distribution the drug or medical device: 

(1) contains a manufacturing defect as defined in § 2(a); 
or 

(2) is not reasonably safe due to defective design as 
defined in Subsection (c); or 

(3) is not reasonably safe due to inadequate instructions 
or warnings as defined in Subsection (d). 
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(c) A prescription drug or medical device is not reason- 
ably safe due to defective design if the foreseeable risks of 
harm posed by the drug or medical device are sufficiently 
great in relation to its foreseeable therapeutic benefits that 
reasonable health-care providers, knowing of such foresee- 
able risks and therapeutic benefits, would not prescribe the 
drug or medical device for any class of patients. 


In addition, § 6, comment b. at 146-47, states in part: 


The traditional refusal by courts to impose tort liability 
for defective designs of prescription drugs and medical 
devices is based on the fact that a prescription drug or 
medical device entails a unique set of risks and benefits. 
What may be harmful to one patient may be beneficial to 
another. Under Subsection (c) a dmg is defectively 
designed only when it provides no net benefit to any class 
of patients. Courts have concluded that as long as a drug or 
medical device provides net benefits to some persons 
under some circumstances, the drug or device manufac- 
turer should be required to instruct and warn health-care 
providers of the foreseeable risks and benefits. Courts have 
also recognized that the regulatory system governing pre- 
scription drugs is a legitimate mechanism for setting the 
standards for drug design. In part, this deference reflects 
concerns over the possible negative effects of judicially 
imposed liability on the cost and availability of valuable 
medical technology. This deference also rests on two fur- 
ther assumptions: first, that prescribing health-care 
providers, when adequately informed by drug manufactur- 
ers, are able to assure that the right drugs and medical 
devices reach the right patients; and second, that govern- 
mental regulatory agencies adequately review new pre- 
scription drugs and devices, keeping unreasonably danger- 
ous designs off the market. : 

Nevertheless, unqualified deference to these regulatory 
mechanisms is considered by a growing number of courts 
to be unjustified. An approved prescription drug or medi- 
cal device can present significant risks without corré- 
sponding advantages. At the same time, manufacturers 
must have ample discretion to develop useful drugs and 
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devices without subjecting their design decisions to the 
ordinary test applicable to products generally under § 2(b). 
Accordingly, Subsection (c) imposes a more rigorous test 
for defect than does § 2(b), which does not apply to pre- 
scription drugs and medical devices. .. . 


. . . Subsections (c) and (d) recognize common-law 
causes of action for defective drug design and for failure to 
provide reasonable instructions or warnings, even though 
the manufacturer complied with governmental standards. 

Section 6, comment f. at 149, states in part: 

A prescription drug or device manufacturer defeats a 
plaintiff’s design claim by establishing one or more con- 
texts in which its product would be prescribed by reason- 
able, informed health-care providers. That some individual 
providers do, in fact, prescribe defendant’s product does 
not in itself suffice to defeat the plaintiff’s claim. Evidence 
regarding the actual conduct of health-care providers, 
while relevant and admissible, is not necessarily control- 
ling. The issue is whether, objectively viewed, reasonable 
providers, knowing of the foreseeable risks and benefits of 
the drug or medical device, would prescribe it for any class 
of patients. Given this very demanding objective standard, 
liability is likely to be imposed only under unusual cir- 
cumstances. The court has the responsibility to determine 
when the plaintiff has introduced sufficient evidence so 
that reasonable persons could conclude that plaintiff has 
met this demanding standard. 

As of this writing, no state court has faced the issue of whether 
to adopt § 6(c). A few federal courts have discussed this section, 
but only to the extent of either predicting whether the applicable 
state court would adopt § 6(c) or declining to apply it in the 
absence of state precedent. See, Wheat v. Sofamor, S.N.C., 46 F. 
Supp. 2d 1351 (N.D. Ga. 1999); Sita v. Danek Medical, Inc., 43 
F. Supp. 2d 245 (E.D.N.Y. 1999); Gebhardt v. Mentor Corp., 191 
FR.D. 180 (D. Ariz. 1999); Taylor v. Danek Medical, Inc., No. 
CIV.A. 95-7232, 1998 WL 962062 (E.D. Pa. Dec. 29, 1998). 

There are several criticisms of § 6(c), which will be briefly 
summarized. First, it does not accurately restate the law. It has 
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been repeatedly stated that there is no support in the case law for 
the application of a reasonable physician standard in which 
strict liability for a design defect will apply only when a prod- 
uct is not useful for any class of persons. Rather, as illustrated 
by the discussion of the treatment of comment k. under the 
Second Restatement in other jurisdictions, the majority of courts 
apply some form of risk-utility balancing that focuses on a vari- 
ety of factors, including the existence of a reasonable alternative 
design. The few cases that the Third Restatement cites to as sup- 
port for the reasonable physician test also apply a risk-utility 
test. Thus, § 6(c) does not restate the law and instead seeks to 
formulate new law with no precedential support. See, e.g., 
George W. Conk, Is There a Design Defect in the Restatement 
(Third) of Torts: Products Liability? 109 Yale L.J. 1087 (2000); 
Richard L. Cupp, Jr., The Continuing Search for Proper 
Perspective: Whose Reasonableness Should Be At Issue in a 
Product Design Defect Analysis? Seventh Annual Health Law 
Symposium Proving Product Defect After the Restatement 
(Third) of Torts: Product Liability, 30 Seton Hall L. Rev. 233 
(1999); Richard L. Cupp, Jr., Rethinking Conscious Design 
Liability for Prescription Drugs: The Restatement (Third) 
Standard Versus a Negligence Approach, 63 Geo. Wash. L. Rev. 
76 (1994); Teresa Moran Schwartz, Prescription Products and 
the Proposed Restatement (Third), 61 Tenn. L. Rev. 1357 
(1994); Michael J. Wagner and Laura L. Peterson, The New 
Restatement (Third) of Torts—Shelter From the Product 
Liability Storm for Pharmaceutical Companies and Medical 
Device Manufacturers? 53 Food & Drug L.J. 225 (1998). 

Second, the reasonable physician test is criticized as being 
artificial and difficult to apply. The test requires fact finders to 
presume that physicians have as much or more of an awareness 
about a prescription drug product as the manufacturer. See, e.g., 
Conk, supra. The test also ignores concerns of commentators 
that physicians tend to prescribe drugs they are familiar with or 
for which they have received advertising material, even when 
studies indicate that better alternatives are available. Id. 

A third criticism of particular applicability to Freeman’s case 
is that the test lacks flexibility and treats.drugs of unequal util- 
ity equally. For example, a drug used for cosmetic purposes but 
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which causes serious side effects has less utility than a drug 
which treats a deadly disease, yet also has serious side effects. 
In each case, the drugs would likely be useful to a class of 
patients under the reasonable physician standard for some class 
of persons. Consequently, each would be exempted from design 
defect liability. But under a standard that considers reasonable 
alternative design, the cosmetic drug could be subject to liabil- 
ity if a safer yet equally effective design was available. As a 
result, the reasonable physician standard of § 6(c) of the Third 
Restatement has been described as a standard that in effect will 
never allow liability. However, a standard applying a risk-utility 
test that focuses on the presence or absence of a reasonable 
alternative design, although also rarely allowing liability, at 
least allows the flexibility for liability to attach in an appropri- 
ate case. See, Cupp, 30 Seton Hall L. Rev. 233, supra; Cupp, 63 
Geo. Wash. L. Rev. 76, supra; Conk, supra. See, also, Schwartz, 
supra (stating that § 6 arguably comes close to eliminating 
design claims altogether). 

Fourth, the test allows a consumer’s claim to be defeated sim- 
ply by a statement from the defense’s expert witness that the 
drug at issue had some benefit for any single class of people. 
Thus, it is argued that application of § 6(c) will likely shield 
pharmaceutical companies from a wide variety of suits that 
could have been brought under comment k. of the Second 
Restatement. See Wagner and Peterson, supra. As the Third 
Restatement, § 6(c), comment fi at 149, states in part: “Given 
this very demanding objective standard, liability is likely to be 
imposed only under unusual circumstances.” Thus, even though 
the rule is reformulated, any application of § 6(c) will essen- 
tially provide the same blanket immunity from liability for 
design defects in prescription drugs as did the application of 
comment k. in the few states that interpreted it as such. 

[10] We conclude that § 6(c) has no basis in the case law. We 
view § 6(c) as too strict of a rule, under which recovery would 
be nearly impossible. Accordingly, we do not adopt § 6(c) of the 
Third Restatement. 

It has also been suggested by at least one commentator that 
rather than apply either § 6(c) of the Third Restatement or a 
defense under comment k. of the Second Restatement for 
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unavoidably unsafe products, prescription drugs should be 
treated under the reasonable alternative design test in § 2(b) of 
the Third Restatement. See George W. Conk, Is There a Design 
Defect in the Restatement (Third) of Torts: Products Liability? 
109 Yale L.J. 1087 (2000). Section 2(b) applies to products in 
general, rejects the consumer expectations test in favor of a risk- 
utility test, and requires the plaintiff to show the existence of a 
reasonable alternative design. However, because § 2(b) was 
written to apply to products in general and the parties in this 
case have not addressed whether it should be applied to pre- 
scription drugs, we decline to address § 2(b) as the test for pre- 
scription drugs, or any product, at thistime. 

[11] We conclude that § 402 A, comment k., of the Second 
Restatement should be applied on a case-by-case basis and as an 
affirmative defense in cases involving prescription drug prod- 
ucts. Under this rule, an application of the comment does not 
provide a blanket immunity from strict liability for prescription 
drugs. Rather, the plaintiff is required to plead the consumer 
expectations test, as he or she would be required to do in any 
products liability case. The defendant may then raise comment 
k. as an affirmative defense. The comment will apply to except 
the prescription drug product from strict liability when it is 
shown that (1) the product is properly manufactured and con- 
tains adequate warnings, (2) its benefits justify its risks, and (3) 
the product was at the time of manufacture and distribution inca- 
pable of being made more safe. Tansy v. Dacomed Corp., 890 
P.2d 881 (Okla. 1994). See, also, Toner v. Lederle Laboratories, 
112 Idaho 328, 732 P.2d 297 (1987); Belle Bonfils Memorial 
Blood Bank v. Hansen, 665 P.2d 118 (Colo. 1983). 

In this case, because the application of comment k. is an affirm- 
ative defense, Freeman was only required to plead that the 
Accutane she took was unreasonably dangerous under a con- 
sumer expectations test. Freeman alleged that Accutane was 
unreasonably dangerous for use, that it was not fit for its 
intended purpose, that the risks inherent in the design out- 
weighed the benefits of its use, and that Accutane was more dan- 
gerous to Freeman than was anticipated due to undisclosed side 
effects. As facts supporting her allegations, Freeman alleged that 
Accutane is sold as an acne medication and that the side effects 
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of Accutane present life-threatening conditions. Thus, Freeman 
alleged facts that the Accutane was dangerous to an extent 
beyond that which would be contemplated by the ordinary con- 
sumer who purchases it, with the ordinary knowledge common 
to the community as to its characteristics. Accordingly, we con- 
clude that Freeman has stated a theory of recovery based on a 
design defect. 


2. MANUFACTURING DEFECT 

Freeman also attempts to allege strict liability on the basis of 
a manufacturing defect. A manufacturing defect exists when the 
product differs from the plan and specifications of the manufac- 
turer. See Rahmig v. Mosley Machinery Co., 226 Neb. 423, 412 
N.W.2d 56 (1987); Third Restatement § 2(a). 

Freeman alleges that Hoffman was aware that if not properly 
manufactured, Accutane could become contaminated and would 
be likely to cause injury. Freeman further alleges that Hoffman 
acted carelessly in its manufacture and inspection of the 
Accutane. Freeman also alleges that the Accutane she took was 
improperly manufactured and inspected. She, however, does not 
allege facts to support these allegations. In reviewing an order 
sustaining a demurrer, an appellate court accepts the truth of the 
facts which are well pled, together with the proper and reasonable 
inferences of law and fact which may be drawn therefrom, but 
does not accept the conclusions of the pleader. Wilkinson v. 
Methodist, Richard Young Hosp., 259 Neb. 745, 612 N.W.2d 213 
(2000). We conclude that Freeman has stated only conclusions 
instead of factual allegations. Accordingly, we determine that she 
has failed to state a theory of recovery for a manufacturing defect. 


3. FAILURE TO WARN 
Freeman alleges that Hoffman was negligent in failing to 
warn of dangers associated with the use of Accutane. Freeman 
also alleges that Hoffman failed to warn that Accutane was not 
adequately tested. 
{12] Under the Third Restatement § 2(c) at 14, 
{a product] is defective because of inadequate instructions 
or warnings when the foreseeable risks of harm posed by 
the product could have been reduced or avoided by the pro- 
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vision of reasonable instructions or warnings by the seller 
or other distributor, or a predecessor in the commercial 
chain of distribution, and the omission of the instructions 
' or warnings renders the product not reasonably safe. 

The Third Restatement reflects the same rule this court has 
applied in regard to a failure to warn. We have stated: 

In a products liability case based on negligence and the 
duty to warn: “A manufacturer or other seller is subject to 
liability for failing either to warn or adequately to warn 
about a risk or hazard inherent in the way a product is 
designed that is related to the intended uses as well as the 
reasonably foreseeable uses that may be made of the prod- 
ucts it sells.” ... “{A] manufacturer’s duty to produce a 
safe product, with appropriate warnings and instructions 
when necessary, is no different from the responsibility 
each of us bears to exercise due care to avoid unreasonable 
risks of harm to others. . . .” 

Rahmig, 226 Neb. at 446, 412 N.W.2d at 72. 

Pharmaceutical products have historically been treated differ- 
ently in regard to a duty to warn. Although in ordinary product 
cases, a manufacturer’s duty to warn runs directly to the con- 
sumer of the product, in cases involving prescription drugs, it is 
widely held that the duty to warn extends only to members of 
the medical profession and not to the consumer. Annot., 57 
A.L.R.5th 1 (1998) (collecting cases). See, e.g., Perez v. Wyeth 
Laboratories, Inc., 161 N.J. 1, 734 A.2d 1245 (1999); Tansy v. 
Dacomed Corp., 890 P.2d 881 (Okla. 1994). This concept, 
known as the learned intermediary doctrine, 

is based upon the premise that, as a medical expert, a 
patient’s prescribing or treating physician is in the best 
position to evaluate the often complex information pro- 
vided by the manufacturer concerning the risks and bene- 
fits of its drug or product and to make an individualized 
medical judgment, based on the patient’s particular needs 
and susceptibilities, as to whether the patient should use 
the product. 
57 A.L.R.Sth at 26. 

The learned intermediary doctrine is provided for in § 6(d) of 

the Third Restatement. Section 6(d) at 145 states: 
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A prescription drug or medical device is not reasonably 
safe due to inadequate instructions or warnings if reason- 
able instructions or warnings regarding foreseeable risks of 
harm are not provided to: 

(1) prescribing and other health-care providers who are 
in a position to reduce the risks of harm in accordance with 
the instructions or warnings; or 

(2) the patient when the manufacturer knows or has rea- 
son to know that health-care providers will not be in a 
position to reduce the risks of harm in accordance with the 
instructions or warnings. 

[13] We have not specifically adopted the learned interme- 
diary doctrine as the applicable test for determining whether a 
manufacturer may be liable for a warning defect in prescrip- 
tion drug cases. However, with a few exceptions for instances 
where special facts require a direct warning to the consumer, 
the doctrine is followed in virtually all jurisdictions that have 
considered whether to adopt it. See Annot., 57 A.L.R.Sth 1, 
supra. The doctrine as stated in the Third Restatement has also 
been adopted in other jurisdictions. See, Perez, supra; Tenuto 
v. Lederle Laboratories, 181 Misc. 2d 367, 695 N.Y.S.2d 259 
(1999). We adopt § 6(d) of the Third Restatement. 
Accordingly, we apply the learned intermediary doctrine to 
Freeman’s case. 

The section of Freeman’s petition devoted to factual allega- 
tions alleges that Hoffman failed to warn of Accutane’s dangers 
in the package insert provided to physicians, including 
Freeman’s physician. Freeman makes further allegations regard- 
ing Hoffman’s failure to provide her with warnings under the 
section specifically devoted to her theory of recovery for a fail- 
ure to warn. Thus, we conclude that Freeman has stated a theory 
of recovery for liability based on a warning defect. 


4. IMPLIED AND EXPRESS WARRANTY 
Freeman also alleges in her petition theories of recovery for 
breach of implied warranty on the basis that Accutane was not 
fit for its intended purpose and for breach of express warranty 
on the basis that Hoffman expressly warranted that Accutane 
was of merchantable quality. 
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(a) Implied Warranty 

Applying the Second Restatement, many courts have merged 
theories of recovery for breach of implied warranty and strict 
liability on the basis that each theory states the same strict lia- 
bility claim. See Gebhardt v. Mentor Corp., 191 F.R.D. 180 (D. 
Ariz. 1999), citing Scheller v. Wilson Certified Foods, Inc., 114 
Ariz. 159, 559 P.2d 1074 (Ariz. App. 1976) (breach of implied 
warranty claims merged with strict liability claims). In addition, 
a majority of jurisdictions have merged theories of recovery for 
negligence based on design defects and for negligent failure to 
warn with implied warranty theories. See, Vassallo v. Baxter 
Healthcare Corporation, 428 Mass. 1, 696 N.E.2d 909 (1998) 
(adopting § 2(c) of Third Restatement); Gebhardt, supra, citing 
Scheller, supra; David R. Geiger and Stephanie Copp Martinez, 
Design and Warning Defect Claims Under Massachusetts 
Product Liability Law: Completing the Merger of Negligence 
and Warranty, 43 Boston Bar J. 12 (1999). 

In merging theories of recovery, courts have reasoned that 
strict liability and implied warranty of merchantability are par- 
allel theories of recovery—one in contract and the other in tort. 
See, e.g., Castrignano v. E.R. Squibb & Sons, Inc., 546 A.2d 775 
(R.I. 1988). As the court in Castrignano explained: “[W]hen an 
implied-warranty action cannot be distinguished from a strict- 
liability action under § 402A, a comment-k defense operates as 
a defense to implied-warranty claims because these two theories 
of liability express a single basic public policy.” Castrignano, 
546 A.2d at 783, citing Belle Bonfils Memorial Blood Bank v. 
Hansen, 665 P.2d 118 (Colo. 1983). Our decision in McDaniel 
v. McNeil Laboratories, Inc., 196 Neb. 190, 202, 241 N.W.2d 
822, 829 (1976), indicated similar reasoning: “ ‘Where there is 
a proper warning, a manufacturer of a prescription drug cannot 
be held liable either on a breach of warranty or strict liability in 
tort theory.’” 

We have stated that in order to recover for breach of an 
implied warranty of merchantability, there must be proof that 
there was a deviation from the standard of merchantability at the 
time of sale and that such deviation caused the injury. See 
Delgado v. Inryco, Inc., 230 Neb. 662, 433 N.W.2d 179 (1988). 
A breach of warranty has been found to exist where the item 


FREEMAN v. HOFFMAN-LA ROCHE, INC. 573 
Cite as 260 Neb. 552 


sold failed to perform adequately because of a lack of quality 
inherent in the item itself. Jd. However, a plaintiff cannot rely 
solely on the fact that an accident occurred as proof that the 
product was not merchantable. /d. Thus, under our law, a plain- 
tiff seeking to recover under a breach of implied warranty the- 
ory is seeking to recover for what is essentially an alleged man- 
ufacturing defect or design defect. 

The Third Restatement recognizes the merger of doctrines by 
adopting a single theory approach. Instead of focusing on doc- 
trinal tort categories such as negligence or strict liability, the 
Third Restatement functionally defines each of the three basic 
types of product defect claims: design, manufacturing, and 
warming defect claims. The Third Restatement adopts the posi- 
tion that the definition of “defect” is the important issue and 
should remain the same regardless of the doctrinal tort category 
under which it is brought. Geiger and Copp Martinez, supra. 
Thus, the Third Restatement § 2, comment n. at 35-36, states: 

This Restatement contemplates that a well-coordinated 
body of law governing liability for harm to persons or 
property arising out of the sale of defective products 
requires a consistent definition of defect, and that the def- 
inition properly should come from tort law, whether the 
claim carries a tort label or one of implied warranty of 
merchantability. 


A separate and more difficult question arises as to 
whether a case should be submitted to a jury on multiple 
theories of recovery. Design and failure-to-warn claims 
may be combined in the same case because they rest on 
different factual allegations and distinct legal concepts. 
However, two or more factually identical defective-design 
claims or two or more factually identical failure-to-warn 
claims should not be submitted to the trier of fact in the 
same case under different doctrinal labels. Regardless of 
the doctrinal label attached to a particular claim, design 
and warning claims rest on a risk-utility assessment. To 
allow two or more factually identical risk-utility claims to 
go to a jury under different labels, whether “strict liability,” 
“negligence,” or “implied warranty of merchantability,” 
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would generate confusion and may well result in inconsis- 
tent verdicts. 

Commentators have generally recommended adoption of 
§ 2(b) of the Third Restatement approach, which in effect 
merges warranty liability theories of recovery with design and 
warning defect theories. See, e.g., David R. Geiger and 
Stephanie Copp Martinez, Design and Warning Defect Claims 
Under Massachusetts Product Liability Law: Completing the 
Merger of Negligence and Warranty, 43 Boston Bar J., 12, 26 
(1999) (“{t]riers of fact should not have to decide identical 
causes of action twice merely because the theories have evolved 
under different tort labels”). 

[14] We find this reasoning persuasive. Thus, instead of 
deciding whether Freeman stated a theory of recovery for breach 
of implied warranty, we simply recognize that her allegations 
regarding breach of implied warranty fall under her allegations 
of design and manufacturing defects. 


(b) Express Warranty 

We treat Freeman’s express warranty claim differently. 
Express warranty is grounded in terms of an express promise 
made as part of a pending purchase. Thus, unlike implied war- 
ranties, there is a clearer contractual difference between a theory 
of-recovery based on express warranty and a tort theory of 
recovery based on a product defect. Thus, we are not convinced 
that we should endeavor to merge those theories of recovery. 
Accordingly, we address whether Freeman has stated a theory of 
recovery for breach of express warranty. 

[15] Neb. U.C.C. § 2-313 (Reissue 1992) requires that in 
order to create an express warranty, the seller must make an 
affirmation of fact or promise to the buyer which relates to the 
goods and becomes part of the basis of the bargain. The com- 
ments indicate that express warranties rest on “dickered” aspects 
of the individual bargain. See id., comment 1. 

The only allegation Freeman made regarding express war- 
ranty was that Hoffman expressly warranted to her that 
Accutane was of marketable condition and that she relied on this 
warranty. Freeman did not allege any factual basis for this asser- 
tion. Further, Hoffman did not allege that any such warranty was 
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the basis of a bargain between herself and Hoffman. Thus, 
Freeman did not allege a theory of recovery for breach of 
express warranty. 


5. MISREPRESENTATION 

Freeman alleges a theory of recovery labeled simply 
“Misrepresentation” in her petition. In her general factual alle- 
gations, Freeman alleges that Hoffman knew of the danger of 
Accutane, but misled the medical community with incomplete 
and inaccurate information regarding the safety of the drug. In 
the section devoted to misrepresentation, Freeman alleges that 
Hoffman falsely represented to her that Accutane was safe to use 
as instructed and labeled, when in fact it was not safe. Freeman 
then alleges that she relied on the misrepresentation and that the 
misrepresentation induced her to use Accutane. 

Section 9 of the Third Restatement pertains to liability of a 
commercial product seller or producer for harm caused by mis- 
representation and provides: “One engaged in the business of 
selling or otherwise distributing products who, in connection 
with the sale of a product, makes a fraudulent, negligent, or 
innocent misrepresentation of material fact concerning the prod- 
uct is subject to liability for harm to persons or property caused 
by the misrepresentation.” 

Comment b. indicates that § 9 is derived from the Second 
Restatement § 402 B and that the provision regarding liability 
for innocent product misrepresentations is generally applied 
only to public misrepresentations, if applied at all. Comment e., 
§ 9, of the Third Restatement notes that separate causes of 
action available under the Uniform Commercial Code, such as 
breach of warranty, can be combined in the same case with a 
claim for misrepresentation. Comment d. notes that a plaintiff is 
not required to show that the product was defective at the time 
of sale or distribution within the meaning of other sections of 
the Third Restatement. 

[16,17] We have recognized fraudulent misrepresentation as a 
cause of action with the following elements: 

(1) that a representation was made; (2) that the representa- 
tion was false; (3) that when made, the representation was 
known to be false or made recklessly without knowledge 
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of its truth and as a positive assertion; (4) that it was made 
with the intention that the plaintiff should rely upon it; (5) 
that the plaintiff did so rely; and (6) that he or she suffered 
damage as a result. 
Gibb v. Citicorp Mortgage, Inc., 246 Neb. 355, 360, 518 N.W.2d 
910, 916 (1994). We decline to adopt § 9 of the Third 
Restatement, and we instead apply the principles stated in Gibb. 

In Adams v. G.D. Searle & Co., Inc., 576 So. 2d 728 (Fla. 
App. 1991), the plaintiff alleged that she was injured by the use 
of a defective intrauterine device (IUD). The plaintiff then 
alleged that the pharmaceutical company had misrepresented 
and omitted specific material facts about the IUD to her and the 
prescribing physician with the intention to induce them to rely 
on the misrepresentations and omissions and that they did so to 
the plaintiff’s detriment. The court concluded that such an alle- 
gation stated a cause of action for fraud. 

Freeman’s allegations are substantially the same as those in 
Adams and allege the elements set forth in Gibb. When the sec- 
tions of Freeman’s petition pertaining to general factual allega- 
tions and misrepresentation are read together, she has stated a 
cause of action for fraudulent misrepresentation. 


6. FEAR OF FUTURE PRODUCT FAILURE 

Freeman contends that we have recognized a cause of action 
for fear of future product failure based on her interpretation of 
our opinion in Hartwig v. Oregon Trail Eye Clinic, 254 Neb. 
777, 580 N.W.2d 86 (1998). 

[18] In Hartwig, we allowed a plaintiff to prove as an element 
of damages the mental suffering and anxiety she suffered due to 
her fear of contracting AIDS after she was inadvertently stuck 
with a hypodermic needle. We did not establish in Hartwig a sep- 
arate cause of action or theory of recovery for fear of future prod- 
uct failure. A search of case law in other jurisdictions has also not 
revealed support for adopting such a cause of action. Accordingly, 
Freeman’s assignment of error on this issue is without merit. 


7. NEGLIGENCE 
Freeman alleges, rephrased, that Hoffman had a duty to exer- 
cise reasonable care throughout a variety of stages of the manu- 
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facturing process such as testing, inspection, and packaging. 
Freeman further alleges that each stage was negligently and 
carelessly performed, resulting in her injury. 

[19] Aside from pleading theories of recovery under strict lia- 
bility for specific product defects, a plaintiff may assert a theory 
of recovery based on negligence. See, generally, Ackles v. 
Luttrell, 252 Neb. 273, 561 N.W.2d 573 (1997). See, also, 
Insolia v. Philip Morris Inc., 216 F.3d 596 (7th Cir. 2000) (fail- 
ure of strict liability claim does not preclude claim for negli- 
gence); Toner v. Lederle Laboratories, 112 Idaho 328, 732 P.2d 
297 (1987) (if plaintiff cannot produce evidence of design, man- 
ufacturing, or warning defect, he or she should not be precluded 
in essaying cause of action in negligence). Thus, even if a com- 
ment k. defense is determined to apply to exempt the defendant 
from strict liability, the plaintiff can always attempt to show that 
the defendant acted negligently. See Toner, supra. In this case, 
however, Freeman did not assert any specific factual allegations 
of negligence and alleged only conclusions. Thus, Freeman has 
not stated a theory of recovery for negligence. 


V. CONCLUSION 

We overrule McDaniel v. McNeil Laboratories, Inc., 196 Neb. 
190, 241 N.W.2d 822 (1976), to the extent it applies § 402 A, 
comment k., of the Second Restatement to provide a blanket 
immunity from strict liability for prescription drugs. Instead, we 
require a plaintiff to plead that the drug was unreasonably dan- 
gerous under a consumer expectations test and apply comment 
k. as an affirmative defense on a case-by-case basis. We also 
adopt the learned intermediary doctrine as reflected in § 6(d) of 
the Third Restatement as the test to be applied when consider- 
ing whether a warning defect exists in a prescription drug. 
Further, in this case, we merge the theories of breach of implied 
warranty with the theories of design and manufacturing defects. 
We decline to adopt § 9 of the Third Restatement as the test for 
misrepresentation, and we do not recognize a cause of action for 
fear of future product failure. 

Applying the allegations in Freeman’s petition to the legal 
tests, we conclude that Freeman failed to state a theory of recov- 
ery for liability based on a manufacturing defect, express war- 
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ranty, or negligence. Freeman did, however, state theories of 
recovery for liability based on a design defect, warning defect, 
and misrepresentation. Accordingly, the district court erred in 
sustaining Hoffman’s demurrer. We reverse, and remand for fur- 
ther proceedings to allow Freeman to amend her petition. 


REVERSED AND REMANDED FOR FURTHER PROCEEDINGS. 


City STATE BANK, A BANKING CORPORATION, APPELLEE, V. 
RONALD R. HOLSTINE, APPELLANT. 
618 N.W.2d 704 
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Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 
Summary Judgment: Proof. The party moving for summary judgment has the bur- 
den to show that no genuine issue of material fact exists and must produce sufficient 
evidence to demonstrate that the moving party is entitled to judgment as a matter of 
law. 

_—' __. A prima facie case for summary judgment is shown by producing enough 
evidence to demonstrate that the movant is entitled to judgment in its favor if the evi- 
dence were uncontroverted at trial. 

Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

Summary Judgment. The primary purpose of the summary judgment procedure is to 
pierce the allegations made in the pleadings and show conclusively that the control- 
ling facts are other than as pled, and thus resolve, without the expense and delay of 
trial, those cases where there exists no genuine issue as to any material fact or as to 
the ultimate inferences to be drawn therefrom, and where the moving party is entitled 
to judgment as a matter of law. 

Summary Judgment: Proof. Since the party moving for summary judgment has the 
burden of showing that no genuine issue as to any material fact exists, that party must 
therefore produce enough evidence to demonstrate his or her entitlement to a judg- 
ment if the evidence remains uncontroverted, after which the burden of producing 
contrary evidence shifts to the party opposing the motion. 

Summary Judgment. If a genuine issue of fact exists, summary judgment may not 
properly be entered. 

Pleadings. The issues in a case are framed by the pleadings. 
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Appeal from the District Court for Clay County: BERNARD 
SPRAGUE, Judge. Reversed and remanded for further 
proceedings. 
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MILLER-LERMAN, J. 
NATURE OF CASE 

In this appeal, Ronald R. Holstine claims that the district 
court for Clay County erred in granting summary judgment in 
favor of City State Bank (the Bank) on the Bank’s petition for 
judgment on a promissory note cosigned by Holstine. As 
Holstine’s assignment of error, he asserts that summary judg- 
ment was improper because there remain genuine issues of 
material fact raised by the various affirmative defenses that he 
alleged in his amended answer. We reverse, and remand for fur- 
ther proceedings. 


STATEMENT OF FACTS 

On November 13, 1995, Holstine cosigned a promissory note 
made by William B. Gorman in favor of the Bank. Gorman was 
engaged in a partnership with Rodney Glantz. The note showed 
the amount financed was $113,543.21, with monthly payments 
of $2,000.45, beginning January 15, 1996, and a maturity date 
of July 15, 2002. The amount financed consisted of a loan of 
$100,000 plus $13,543.21 of premiums for credit life insurance 
and credit disability insurance which were requested by 
Gorman. The note was secured by two 1985 Peterbilt trucks. 

On May 21, 1996, the Bank filed a petition in the district 
court for Clay County against Holstine alleging that no pay- 
ments had been made by Holstine or any other party on the note 
and that therefore the note was in default and the entire indebt- 
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edness was due and payable. A copy of the note was attached to 
the Bank’s petition. The Bank prayed for judgment against 
Holstine in the amount of $114,485.69, which it alleged was the 
amount then due on the note plus statutory interest from May 4, 
1996. 

Holstine filed an amended answer on July 7, 1997, in which 
he admitted that he had cosigned the note on November 13, 
1995. Holstine, however, alleged various “affirmative defenses.” 
He alleged (1) that the note was without consideration; (2) that 
the obligation was materially changed or altered by the Bank 
because the Bank failed to obtain the required amounts of credit 
life insurance and credit disability insurance on Gorman or any 
credit life or disability insurance on Holstine; (3) that the Bank 
failed to give Holstine notice that the required insurance was not 
obtained; (4) that the note indicated the existence of a purchase 
money security interest, the Bank failed to obtain a purchase 
money security interest, and such indication on the note repre- 
sented a material misrepresentation to Holstine; (5) that the 
Bank made fraudulent misrepresentations in order to fraudu- 
lently induce Holstine to cosign the note; and (6) that the Bank 
fraudulently conspired with Glantz in making the misrepresen- 
tations that fraudulently induced Holstine to cosign the note. 

As part of the affirmative defense of fraudulent misrepresen- 
tation, Holstine alleged generally that the Bank made false rep- 
resentations to induce him into cosigning the note and that he 
believed the representations to be true and relied on such repre- 
sentations. Holstine specifically alleged that the Bank made the 
following misrepresentations: (1) stated the proceeds of the loan 
would be paid to creditors of the Gorman-Glantz partnership 
when the Bank knew the proceeds would go to Glantz, who 
would in turn pay the proceeds to the Bank; (2) stated the pur- 
pose of the loan was to assist the Gorman-Glantz partnership 
when the loan was in fact designed to minimize the Bank’s prob- 
lems with state bank examiners resulting from its level of loans 
to Glantz; (3) failed to disclose the deterioration of the relation- 
ship between Gorman and Glantz while representing the pur- 
pose of the loan was to assist their partnership; (4) failed to dis- 
close that the sole purpose of the note was to make Holstine 
liable for the Gorman-Glantz partnership’s debt to the Bank; (5) 
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failed to disclose that the Gorman-Glantz partnership was 
unable to borrow additional money from the Bank; and (6) 
stated to Holstine that he would never be held liable on the note 
and that his cosigning would merely assist the Bank and the 
Gorman-Glantz partnership. 

The Bank replied to Holstine’s amended answer by generally 
denying his allegations and specifically denying, inter alia, that 
there were any material misrepresentations made to Holstine. 
We note, however, that the Bank did not demur to, move to 
strike, or otherwise reduce or eliminate Holstine’s purported 
affirmative defenses. See, generally, Southwest Bank of Omaha 
v. Herting, 208 Neb. 347, 303 N.W.2d 504 (1981). 

On September 18, 1998, the Bank moved for summary judg- 
ment. A hearing on the Bank’s motion for summary judgment 
was held September 28. According to the bill of exceptions, the 
Bank offered seven exhibits which were marked and received 
into evidence at the hearing. The Bank’s exhibits are numbered 
8 to 14. Holstine stated that he intended to offer certain affi- 
davits and depositions in opposition to the Bank’s motion for 
summary judgment and asked the district court for additional 
time in which to submit such exhibits. The court granted 
Holstine 15 days to submit his evidence. The parties have stipu- 
lated that Holstine mailed one exhibit to the district court on 
October 14 and mailed three additional exhibits to the district 
court between October 23, 1998, and January 13, 1999. 

On December 1, 1998, the district court signed an order in 
which it found there was no genuine issue as to any material fact 
and concluded that the Bank was entitled to judgment as a mat- 
ter of law. The district court determined that Holstine owed the 
Bank $144,242.56 plus interest from August 20, 1998, until 
entry of judgment. The original order was mistakenly mailed to 
the Bank’s counsel, and the order was not entered on the court’s 
docket until January 15, 1999. 

Holstine moved for new trial on January 25, 1999. A hearing 
on the motion for new trial was held April 15. This hearing was 
conducted before a different judge than the judge who had ruled 
on the motion for summary judgment. Holstine’s exhibits in 
opposition to the Bank’s motion for summary judgment were 
marked by the district court clerk at the hearing on Holstine’s 
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motion for new trial. The district court overruled Holstine’s 
motion for new trial on July 7. Holstine appeals. 


ASSIGNMENT OF ERROR 
Holstine asserts that the district court erred in granting sum- 
mary judgment in favor of the Bank because genuine issues of 
material fact remained regarding Holstine’s affirmative 
defenses. 


STANDARDS OF REVIEW 

[1] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue as to any material fact or 
as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Keller v. Bones, 260 Neb. 202, 615 N.W.2d 883 (2000). 

[2,3] The party moving for summary judgment has the burden 
to show that no genuine issue of material fact exists and must 
produce sufficient evidence to demonstrate that the moving 
party is entitled to judgment as a matter of law. Huff v. Swartz, 
258 Neb. 820, 606 N.W.2d 461 (2000). A prima facie case for 
summary judgment is shown by producing enough evidence to 
demonstrate that the movant is entitled to judgment in its favor 
if the evidence were uncontroverted at trial. Nebraska Popcorn 
v. Wing, 258 Neb. 60, 602 N.W.2d 18 (1999). 

[4] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. 
O’Connor v. Kaufman, 260 Neb. 219, 616 N.W.2d 301 (2000). 


ANALYSIS 

We have reviewed the record on appeal and note in general 
that the bill of exceptions on appeal is deficient in certain 
respects. The bill of exceptions originally filed with this court 
contained no record of the proceedings of either the hearing on 
the motion for summary judgment held September 28, 1998, or 
the hearing on the motion for new trial held April 15, 1999. 
During the pendency of this appeal, the parties agreed to sup- 
plement the bill of exceptions by submitting a transcription of 
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the dialog of the proceedings from the September 28, 1998, 
hearing. No transcription of the dialog of the April 15, 1999, 
hearing was submitted. The parties also filed a stipulation in this 
court stating that Holstine had mailed his exhibits to the court on 
various dates from October 14, 1998, to January 13, 1999. 

From the dialog contained in the bill of exceptions of the 
September 28, 1998, hearing, it is clear that at the hearing the 
district court received in evidence only exhibits 8 through 14 
offered by the Bank in support of its motion for summary judg- 
ment. It is also clear that Holstine did not timely offer evidence 
in Opposition to the motion for summary judgment. Our review 
therefore is confined to a determination of whether the Bank’s 
exhibits 8 through 14, together with the pleadings, support the 
district court’s grant of summary judgment in the Bank’s favor. 

On appeal, the Bank argues that its evidence received at the 
hearing on its motion for summary judgment established its 
entitlement to judgment as a matter of law. We disagree. ~ 

At the hearing on summary judgment, the district court 
received seven exhibits offered by the Bank in support of its 
motion. The Bank’s exhibits consisted of a copy of the note, a 
copy of the security agreement, a copy of Gorman’s application 
for credit life and credit disability insurance, a copy of corre- 
spondence from the insurance company to the Bank regarding 
the insurance company’s disposition of Gorman’s application, a 
copy of correspondence from the Bank to Gorman regarding the 
insurance company’s disposition of Gorman’s insurance appli- 

cation, and the affidavits of the Bank’s president and vice 
president. 

The Bank’s evidence demonstrated the existence of the 
promissory note, that Holstine had cosigned the note, and that 
no payments had been made on the note. In addition, the Bank’s 
evidence tended to refute Holstine’s allegations that the Bank 
failed to take steps to obtain credit life and credit disability 
insurance on Gorman. The Bank’s exhibits, however, contained 
no evidence regarding Holstine’s remaining allegations denom- 
inated as “affirmative defenses.” 

[5-7] We have held: 

[T]he primary purpose of the summary judgment proce- 
dure is to pierce the allegations made in the pleadings and 
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show conclusively that the controlling facts are other than 
as pled, and thus resolve, without the expense and delay of 
trial, those cases where there exists no genuine issue as to 
any material fact or as to the ultimate inferences to be 
drawn therefrom, and where the moving party is entitled to 
judgment as a matter of law. . . . Since the party moving for 
summary judgment has the burden of showing that no gen- 
uine issue as to any material fact exists, that party must 
therefore produce enough evidence to demonstrate his 
entitlement to a judgment if the evidence remains uncon- 
troverted, after which the burden of producing contrary 
evidence shifts to the party opposing the motion... . If a 
genuine issue of fact exists, summary judgment may not 
properly be entered. 
(Citations omitted.) Moore v. American Charter Fed. Sav. & 
Loan Assn., 219 Neb. 793, 794, 366 N.W.2d 436, 437 (1985). 
See, also, Cass Constr. Co. v. Brennan, 222 Neb. 69, 382 
N.W.2d 313 (1986). 

[8] In this case, the. petition sought judgment on a promissory 
note, and the amended answer raised numerous purported affirm- 
ative defenses which were denied by the Bank. The issues in 
this case were thus framed by those pleadings. See Sherrets, 
Smith v. MJ Optical, Inc., 259 Neb. 424, 610 N.W.2d 413 
(2000). In order for the Bank to succeed on its motion for sum- 
mary judgment, it was required to produce evidence of the 
promissory note on which Holstine was a cosigner and a default 
thereon. Given the posture of the case, it was also required to 
produce evidence which demonstrated that there were no gen- 
uine issues of material fact regarding Holstine’s cognizable 
affirmative defenses and that it was entitled to judgment as a 
matter of law. Moore v. American Charter Fed. Sav. & Loan 
Assn., supra. 

Because the Bank produced no evidence regarding the mate- 
rial factual allegations set forth in certain of Holstine’s pur- 
ported affirmative defenses, it failed to meet its initial burden as 
the party moving for summary judgment to produce evidence 
which, if uncontroverted, would entitle it to judgment as a mat- 
ter of law. See, generally, Nebraska Popcorn v. Wing, 258 Neb. 
60, 602 N.W.2d 18 (1999); Cass Constr. Co. v. Brennan, supra. 
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Because the Bank failed to produce enough evidence to demon- 
strate its entitlement to a judgment, the burden did not shift to 
Holstine to produce contrary evidence. See Moore v. American 
Charter Fed. Sav. & Loan Assn., supra. 

Given the pleadings and viewing the evidence in a light most 
favorable to Holstine, the party against whom summary judg- 
ment was granted, we conclude that there remain genuine issues 
of material fact with respect to the cognizable affirmative 
defenses raised by Holstine and that the Bank did not demon- 
strate it was entitled to judgment as a matter of law. 
Accordingly, we conclude that the district court erred in grant- 
ing summary judgment in the Bank’s favor. 


CONCLUSION 
We conclude that the Bank failed to show that no genuine 
issues of material fact existed regarding the affirmative defenses 
pled by Holstine and that therefore, the district court erred in 
granting summary judgment in favor of the Bank. We reverse the 
judgment of the district court granting summary judgment in 
favor of the Bank and remand the cause for further proceedings. 
REVERSED AND REMANDED FOR FURTHER PROCEEDINGS. 


LINCOLN LUMBER COMPANY, APPELLEE, V. 

LEE W. LANCASTER AND ANGELA L. LANCASTER, 
HUSBAND AND WIFE, AND NATIONSBANC MorTAGE CORPORATION, 
APPELLANTS, AND KASER PAINTING, INC., APPELLEE. 

618 N.W. 2d 676 


Filed October 27, 2000. No. S-99-1048. 


1. Equity: Mechanics’ Liens: Foreclosure. An action to foreclose a construction lien 
is one grounded in equity. 

2. Equity: Appeal and Error. In an appeal of an equitable action, an appellate court 
tries factual questions de novo on the record and reaches a conclusion independent of 
the findings of the trial court, provided, where credible evidence is in conflict on a 
material issue of fact, the appellate court considers and may give weight to the fact 
that the trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another. 

3. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning; an appellate court will not resort 
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to interpretation to ascertain the meaning of statutory words which are plain, direct, 
and unambiguous. 

4. Construction Contracts: Mechanics’ Liens: Liability. “Protected party” and “con- 
tracting owner’ are defined separately under the Nebraska Construction Lien Act, and 
a party must satisfy the requirements of each protected status in order to limit its lia- 
bility under Neb. Rev. Stat. § 52-136(5) (Reissue 1998). 

5. Construction Contracts: Words and Phrases. Under Neb. Rev. Stat. § 52-127(3) 
(Reissue 1998), a contracting owner is “a person who owns real estate and who, per- 
sonally or through an agent, enters into a contract, express or implied, for the 
improvement of the real estate.” 

6. Construction Contracts: Mechanics’ Liens: Liability. A potential purchaser’s 
interest in a property does not satisfy the requirements of “contracting owner’ under 
Neb. Rev. Stat. § 52-127(3) (Reissue 1998), and, therefore, potential purchasers can- 
not limit their liability under Neb. Rev. Stat. § 52-136(5) (Reissue 1998) for con- 
struction liens properly recorded before the filing of their own title document. 

7. Security Interests: Mechanics’ Liens, Under Neb. Rev. Stat. § 52-139(4) (Reissue 
1998), a subsequent security interest is given priority over a construction lien to the 
extent the funds are used to pay a debt secured by a security interest having priority 
over the construction lien. 

8. Stipulations: Parties. The general rule is that parties are bound by stipulations vol- 
untarily made. 

9. Stipulations. In Nebraska, parties are free to make stipulations that govern their 
rights, and such stipulations will be respected and enforced by courts so long as the 
agreement is not contrary to public policy or good morals. 

10. __. Stipulations are not binding on the rights of a person who is not a party to a pro- 
ceeding and who does not assent to the stipulations. 


Appeal from the District Court for Lancaster County: Eart J. 
WirtuHoFr, Judge. Affirmed as modified. 


R. Kent Radke for appellants. 


Douglas D. DeLair, of DeLair and DeLair Law Office, for 
appellee Lincoln Lumber Company. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

This is an appeal from a foreclosure action on construction 
liens filed under the Nebraska Construction Lien Act, Neb. Rev. 
Stat. §§ 52-125 through 52-159 (Reissue 1998). Appellees, 
Lincoln Lumber Company and Kaser Painting, Inc. (Kaser), 
petitioned the district court for foreclosure of their construction’ 
liens filed on property purchased by appellants Lee W. 
Lancaster and Angela L. Lancaster. 
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Union Bank and Trust Company (Union Bank) provided the 
funds for the Lancasters’ permanent financing, which were 
secured by a deed of trust that Union Bank concurrently 
assigned to appellant NationsBanc Mortgage Corporation 
(NationsBanc). 

The district court entered judgment for both Kaser and 
Lincoln Lumber and determined that NationsBanc’s security 
interest had priority over Kaser and Lincoln Lumber only to the 
extent the funds had been used to pay for the disbursements 
made under the prior construction security interest. 
NationsBanc and the Lancasters appeal from that order, which 
was made final by the court on July 30, 1999. 

Under our de novo review, we determine that the district'court 
erred by not giving effect to a stipulation between Lincoln 
Lumber and NationsBanc that NationsBanc’s security interest 
had priority over Lincoln Lumber’s construction lien. Therefore, 
NationsBanc is entitled to have full priority for its security inter- 
est over the construction lien of Lincoln Lumber, and we mod- 
ify the judgment accordingly. 


BACKGROUND 

On October 21, 1994, the Lancasters entered into a purchase 
agreement with Daugherty Construction, Inc. (Daugherty), for 
the construction of a new home at 801 Mary Court in Lincoln, 
Nebraska. The contract price was for $92,479. On April 7, 1995, 
Daugherty took out a blanket construction loan for several prop- 
erties from Union Bank. Union Bank filed its security interest 
for the loan with the register of deeds on the same day, and the 
amount of the security interest for 801 Mary Court was $74,800. 
State Title Services, Inc. (State Title), served as Union Bank’s 
disbursement agent for the construction improvement on the 
property. 

Daugherty was the legal titleholder during the entire con- 
struction period until the closing with the Lancasters, and the 
company filed a notice of commencement on April 6, 1995, list- 
ing Daugherty as the contracting owner and titleholder. Around 
September 21, 1995, Daugherty filed for bankruptcy. On 
September 20, 1995, Kaser filed a construction lien against the 
property for $2,032, and on September 21, Lincoln Lumber filed 
a construction lien on the property for $21,498. 
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For a time, work on the property came to a stop after the fil- 
ing of the liens. The house was 75 percent complete at the time 
of the filings, around the end of September, and the record 
shows that $66,094.69 of Union’s security interest had been dis- 
bursed as of August 4, 1995. 

Approximately 3 months before the Lancasters’ closing on 
February 22, 1996, State Title authorized subcontractors to 
come in and complete the home for the Lancasters. 

At closing, the Lancasters paid $17,888.52, in addition to 
$1,934 in overages the Lancasters paid directly to subcontrac- 
tors, for a total of $19,822.52. The Lancasters also obtained 
financing from Union Bank for $75,500, which was secured by 
a deed of trust and assigned to NationsBanc on the same day. 
Because State Title had disbursed $66,094.69 on the construc- 
tion loan before the liens were filed, $9,405.31 of the permanent 
financing funds were paid over and above the $66,094.69. 

At trial, Lincoln Lumber stipulated that NationsBanc’s secu- 
rity interest had priority over its construction lien. Kaser filed an 
answer and cross-petition to Lincoln Lumber’s petition in dis- 
trict court, asking that its lien be given first priority, but did not 
appear at trial and was not party to this stipulation. 

The Lancasters argued at trial that their lien liability was lim- 
ited by their status as “protected party contracting owners.” The 
district court found that the Lancasters were protected parties, 
but not contracting owners, and that NationsBanc’s lien was 
superior to the construction liens only to the extent that its secu- 
rity interest had been used to pay for the actual disbursements 
made under the original construction loan before the liens were 
filed. The district court therefore entered judgment for both 
Lincoln Lumber and Kaser for the full amount of their liens plus 
interest and ordered the property sold if the judgments were not 
paid. The Lancasters and NationsBanc timely appeal from that 
order. 


ASSIGNMENTS OF ERROR 
The Lancasters and NationsBanc assign that the district court 
erred in finding that the Lancasters were not protected party 
contracting owners and thereby not entitled to the protections of 
§ 52-136(5). NationsBanc assigns that the district court erred in 
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limiting its security interest to the amount of disbursements 
made under the original construction loan. 


STANDARD OF REVIEW 

{1,2] An action to foreclose a construction lien is one 
grounded in equity. In an appeal of an equitable action, an 
appellate court tries factual questions de novo on the record and 
reaches a conclusion independent of the findings of the trial 
court, provided, where credible evidence is in conflict on a 
material issue of fact, the appellate court considers and may give 
weight to the fact that the trial judge heard and observed the wit- 
nesses and accepted one version of the facts rather than another. 
Tilt-Up Concrete v. Star City/Federal, 255 Neb. 138, 582 
N.W.2d 604 (1998); Midlands Rental & Mach. v. Christensen 
Ltd., 252 Neb. 806, 566 N.W.2d 115 (1997). 

{3] Statutory interpretation presents a question of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. In the absence of anything to the contrary, statu- 
tory language is to be given its plain and ordinary meaning; an 
appellate court will not resort to interpretation to ascertain the 
meaning of statutory words which are plain, direct, and unam- 
biguous. Philpot v. Aguglia, 259 Neb. 573, 611 N.W.2d 93 
(2000); Ferguson v. Union Pacific RR. Co., 258 Neb. 78, 601 
N.W.2d 907 (1999). 


ANALYSIS 

The Lancasters argue that they have no lien liability because 
they are protected party contracting owners and the funds they 
paid at closing were used to satisfy their obligation under their 
purchase agreement with Daugherty. 

NationsBanc argues that the full amount of its deed of trust is 
superior to Lincoln Lumber’s lien because the funds for its sub- 
sequent security interest were used to pay off the construction 
security interest, which had priority over the construction liens. 

Lincoln Lumber, a supplier of building materials, counters 
that the Lancasters do not have protected party contracting 
owner status and that its construction lien is secondary to 
NationsBanc’s security interest only to the extent the 
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NationsBanc funds were used to pay for disbursements made 
under the prior construction security interest. 


PROTECTED PARTY CONTRACTING OWNER 

The Lancasters contend that their lien liability under the 
Nebraska Construction Lien Act, §§ 52-125 through 52-159, is 
limited to the amount of their purchase agreement with 
Daugherty, minus payments made thereon. Specifically, they 
cite § 52-136(5), which states: “A protected party contracting 
owner’s lien liability under a particular prime contract is the 
prime contract price less payments properly made thereon.” 
Accordingly, if the Lancasters are protected party contracting 
owners, their purchase agreement with Daugherty would be the 
prime contract, and their satisfaction of that agreement at clos- 
ing would constitute the limit of their liability. 

[4] The threshold issue of the Lancasters’ defense is whether 
they satisfy the statutory definition of a protected party contract- 
ing owner. “Protected party” and “contracting owner” are defined 
separately under the act, and a party must satisfy the require- 
ments of each protected status in order to assert this defense. See 
Midlands Rental & Mach. v. Christensen Ltd., supra. 

Under § 52-129(1)(a), a protected party is “[a]n individual 
who contracts to give a real estate security interest in, or to buy 
or to have improved, residential real estate all or a part of which 
he or she occupies or intends to occupy as a residence.” The 
Lancasters satisfied the requirements of a protected party by 
contracting to have improvements made to property they 
intended to purchase as their own residence. 

Protected parties under the act are allowed to take free of “all 
construction liens that are not of record at the time his or her 
title document is recorded.” § 52-139(5). The construction liens 
of Lincoln Lumber and Kaser, however, were both recorded 
before the filing of the Lancasters’ title document, so protected 
party status does not avoid liability for the Lancasters. 

[5] Next, we must determine whether the Lancasters are con- 
tracting owners. Section 52-127(3) defines contracting owner as 
“a person who owns real estate and who, personally or through 
an agent, enters into a contract, express or implied, for the 
improvement of the real estate.” 
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The Lancasters argue that the purchase agreement they signed 
to buy improved real estate from Daugherty “carried a sufficient 
ownership interest in the subject property to qualify them as 
contracting owners.” Brief for appellants at 13. In support of this 
contention, the Lancasters cite May Plumbing Co. v. Shaver, 182 
Neb. 251, 256, 153 N.W.2d 911, 915 (1967): “ ‘[OJwner’ as used 
in our mechanic’s lien law is not limited in its meaning to an 
owner of the fee, but means the owner of any interest in the 
lands and includes every character of title, whether legal or 
equitable, fee simple, or leasehold.’ May Plumbing Co., how- 
ever, does not support the Lancasters’ position that they are con- 
tracting owners. 

May Plumbing Co. stands for the proposition that a husband 
or wife can be an agent of their spouse for purposes of having 
lien liability imposed. While the definition of “owner” in May 
Plumbing Co. was expanded, it was done so in order to ensure 
that the mechanic’s lien would be valid, not to limit liability for 
the purchaser. See, also, Bohn Mfg. Co. v. Kountze, 30 Neb. 719, 
725-26, 46 N.W. 1123, 1125 (1890) (“[w]here a vendee, owning 
the equitable title, contracts for the erection of a building upon 
the express authority of the owner of the legal title, it is but just 
that the lien of the mechanic should attach to the interest of both 
vendor and vendee in the premises, and be paramount to the lien 
of the vendor”). ; 

The expansion of the term “owner” in Nebraska cases has 
been in keeping with this court’s consistent holdings that “ ‘(t]he 
object of the mechanic’s lien being to secure the claims of those 
who have contributed to the erection of a building, it should 
receive the most liberal construction to give full effect to its pro- 
- visions.’” Midlands Rental & Mach. v. Christensen Ltd., 252 
Neb. 806, 810, 566 N.W.2d 115, 118 (1997), quoting Blue Tee 
Corp. v. CDI Contractors, Inc., 247 Neb. 397, 529 N.W.2d 16 
(1995). Here, the Lancasters ask us to expand the definition of 
owner in order that they may avoid their lien liability. We 
decline to do so. 

This court recently addressed the issue of defining a con- 
tracting owner in Midlands Rental & Mach. v. Christensen Ltd., 
supra. The record owner of the property, Christensen Ltd., con- 
tracted to give a builder the right to construct homes for indi- 
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viduals who contracted with the builder to purchase the homes. 
Christensen did not transfer title for the lots to the builder until 
the construction was completed. The builder would then transfer 
title to the purchaser. One of the builder’s contractors failed to 
pay a supplier, which, in turn, filed a construction lien against 
Christensen, as the property owner. 

Christensen contended that the amount of the subcontractor’s 
lien should be determined under § 52-136(2). Like § 52-136(5) 
at issue in this case, § 52-136(2) gives special protection to pro- 
tected party contracting owners. Christensen argued that 
because the houses were subject to purchase agreements with 
third-party buyers who intended to occupy the houses as their 
residences, the buyers were protected party contracting owners 
and, thus, § 52-136(2) was invoked. 

We noted that the parties had stipulated that Christensen was 
the record titleholder of the properties and stated, “There can be 
little doubt, therefore, that Christensen is a contracting owner . . 
. . Moreover, despite the fact that the properties and houses are 
subject to purchase agreements, the interest in the real estate a 
vendor retains is subject to a construction lien.” Midlands Rental 
& Mach. v. Christensen Ltd., 252 Neb. at 814, 566 N.W.2d at 
121, citing Bohn Mfg. Co. v. Kountze, supra. 

(6] Likewise, in this case, Daugherty was the vendor and 
record titleholder of the property at the time the liens were 
filed. Daugherty’s ownership interest was sufficient to charge 
the property with a construction lien, and the Lancasters were 
put on notice of the construction liens before closing with 
Daugherty. We conclude that the Lancasters’ interest in the 
property as potential purchasers does not make them contract- 
ing owners. Thus, the Lancasters do not qualify as protected 
party contracting owners and cannot limit their liability for the 
construction liens of Lincoln Lumber and Kaser under 
§ 52-136(5). 


PRIORITY BETWEEN SECURITY INTERESTS 
AND CONSTRUCTION LIENS 
NationsBanc contends that the full amount of its deed of trust 
has priority over Lincoln Lumber’s construction lien because the 
funds for its subsequent security interest were used to pay off 
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the construction loan, which had priority over the construction 
liens. 

[7] Section 52-139 provides the framework for determining 
priorities between construction liens as against other claims. In 
general, construction liens have priority over adverse claims of 
which the contractor is unaware. See § 52-139(1). However, 
subsection (4) provides that “[t]o the extent that a subsequent 
security interest is given to secure funds used to pay a debt 
secured by a security interest having priority over a construction 
lien under this section, the subsequent security interest is also 
prior to the construction lien.” 

In the absence of anything to the contrary, statutory language 
is to be given its plain and ordinary meaning; an appellate court 
will not resort to interpretation to ascertain the meaning of statu- 
tory words which are plain, direct, and unambiguous. Philpot v. 
Aguglia, 259 Neb. 573, 611 N.W.2d 93 (2000); Ferguson v. 
Union Pacific RR. Co., 258 Neb. 78, 601 N.W.2d 907 (1999). 

NationsBanc argues that subsection (4) provides that its sub- 
sequent security interest has priority over the construction liens 
for the full amount required to pay off a prior construction loan. 
However, if the Legislature had intended that a subsequent secu- 
rity interest would have priority for the full payoff amount of a 
prior construction loan, it would not have limited that priority to 
the extent of the prior construction security interest’s priority 
over any construction lien. 

This reading is consistent with the comments to the Uniform 
Simplification of Land Transfers Act, upon which the Nebraska 
Construction Lien Act is based. See Action Heating & Air Cond. 
v, Petersen, 229 Neb. 796, 429 N.W.2d 1 (1988). “This statutory 
subrogation of the latter to the prior interest recognizes that the 
lien claimant is not prejudiced by having one creditor substi- 
tuted for another so long as the total amount having priority over 
his interest is not increased.” Unif. Simplification of Land 
Transfers Act § 5-209, comment 1, 14 U.L.A. 339 (1990). 

Union Bank, pursuant to its security interest in the construc- 
tion loan to Daugherty, could have asserted a first priority lien 
against the property to the extent it had made disbursements. 
The last disbursement record before the filing of the construc- 
tion liens showed that $66,094.69 had been disbursed on 
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Daugherty’s construction loan. Therefore, no other contractors 
or suppliers would have been prejudiced by giving 
NationsBanc’s subsequent deed of trust priority for that same 
amount. However, to give NationsBanc priority for the 
$9,405.34 paid over and above the construction loan’s priority 
does prejudice the interests of those filing construction liens 
ahead of the deed of trust. 

Therefore, the district court’s determination that 
NationsBanc’s deed of trust for $75,500 had priority over the 
construction liens only to the extent of the $66,094.69 disburse- 
ments was correct with respect to the interests of Kaser. The dis- 
trict court erred, however, in coming to this same conclusion as 
to the interests of Lincoln Lumber. 

Both Kaser and Lincoln Lumber were entitled to the unpaid 
part of their contract price under § 52-136(1). Because 
Daugherty’s notice of commencement was in effect at the time 
they filed their liens, both liens attached on the date the notice 
of commencement was filed pursuant to § 52-137(2), and the 
claimants therefore had equal priority under § 52-138(1). 

[8,9] At trial, however, Lincoln Lumber stipulated on the 
record that NationsBanc’s security interest had priority over its 
construction lien. The general rule is that parties are bound by 
stipulations voluntarily made. Mischke v. Mischke, 253 Neb. 439, 
571 N.W.2d 248 (1997). In Nebraska, parties are free to make 
stipulations that govern their rights, and such stipulations will be 
respected and enforced by courts so long as the agreement is not 
contrary to public policy or good morals. Mischke v. Mischke, 
supra (concluding estate was bound by stipulation made in ear- 
lier trial as to value of rents and profits notwithstanding inter- 
vening Nebraska Supreme Court decision determining that estate 
was entitled to profits made by appellees on constructive trust 
principles); In re Estate of Mithofer, 243 Neb. 722, 502 N.W.2d 
454 (1993) (affirming district court’s rejection of party’s request 
to withdraw from stipulation made on record that fixed parties’ 
interests in estate property where court record satisfied statutory 
requirement that such agreements be in writing); Kuhlman v. 
Platte Valley Irr. Dist., 166 Neb. 493, 89 N.W.2d 768 (1958) 
(concluding it was error for district court to dismiss cause of 
action for damages for insufficient evidence when parties had 
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stipulated on record, with court approval, that issue of damages 
would be continued until later date); St. Joseph Dev. Corp. v. 
Sequenzia, 7 Neb. App. 759, 766, 585 N.W.2d 511, 516 (1998) 
(concluding that judgment debtor had “stipulated away” her right 
to assert trial court lacked personal jurisdiction due to insuffi- 
cient service—required under Uniform Enforcement of Foreign 
Judgments Act—by agreeing at trial that filing of foreign judg- 
ment created judgment lien on property in question), overruled 
on other grounds, Breeden v. Nebraska Methodist Hosp., 257 
Neb. 371, 598 N.W.2d 441 (1999); In re Estate of Watson, 5 Neb. 
App. 184, 557 N.W.2d 38 (1996) (giving effect to stipulation that 
estate would pay for legal fees up to certain date despite clear 
evidence of attorney’s conflict of interest in case that would oth- 
erwise prohibit payment of fees). 

Because the stipulation was binding on Lincoln amber, it 
was error for the district court to determine that NationsBanc’s 
security interest had priority over Lincoln Lumber’s construc- 
tion lien only to the extent disbursements had been made on the 
construction loan. We conclude that pursuant to the parties’ stip- 
ulation, NationsBanc’s deed of trust for $75,500 has full prior- 
ity over Lincoln Lumber’s construction lien. 

[10] The stipulation, however, is not binding on the rights of 
Kaser, since Kaser was not a party to a proceeding and did not 
assent to the stipulation. See, Jorrison v. Overman, 250 Neb. 
164, 549 N.W.2d 124 (1996) (concluding collateral estoppel 
could not be asserted against insurance company that was not 
party to consent judgment); Bryant Heating v. United States 
Nat. Bank, 216 Neb. 107, 114, 342 N.W.2d 191, 196 (1983) (dis- 
missing appellee’s argument that it was prejudiced by stipula- 
tion between other parties when it “was not a party to the stipu- 
lation in question and therefore cannot be bound by it”); Walker 
v. Collins Construction Co., 121 Neb. 157, 236 N.W. 334 (1931) 
(holding subcontractors are not deprived of right to lien by con- 
tract stipulation between general contractor and owner unless 
they assent to its terms). 

Because the stipulation was not binding on Kaser, 
’ NationsBanc’s subsequent deed of trust has priority over Kaser’s 
lien for only $66,094.69, which was the extent that disburse- 
ments were made under the original construction loan. 
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CONCLUSION 

We affirm the district court’s determination that Kaser and 
Lincoln Lumber had valid liens that may be enforced against the 
Lancasters. The district court correctly found that 
NationsBanc’s deed of trust has priority over Kaser for only 
$66,094.69, the extent the funds were used to pay for disburse- 
ments made under the prior construction security interest. Upon 
our de novo review, however, we conclude that the district court 
erred in not upholding the stipulation between NationsBanc and 
Lincoln Lumber at trial. Therefore, we modify the judgment to 
reflect that NationsBanc’s deed of trust has full priority over 
Lincoln Lumber’s construction lien. 

AFFIRMED AS MODIFIED. 
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1. Statutes: Presumptions: Legislature: Intent. When construing statutes, a court is 
guided by the presumption that the Legislature intended a sensible, rather than an 
absurd, result in enacting the statutes. 

2. Statutes. As a further aid to statutory interpretation, a court must look to the statutes’ 
purpose and give to the statutes a reasonable construction which best achieves that 
purpose, rather than a construction which would defeat it. 

3. Statutes: Legislature: Intent. The components of a series or collection of statutes 
pertaining to a certain subject matter may be conjunctively considered and construed 
to determine the intent of the Legislature so that different provisions of the act are 
consistent, harmonious, and sensible. 

4. Mandamus: Words and Phrases. Mandamus is an action at law and is an extraor- 
dinary remedy issued to compel performance of a purely ministerial act or duty 
imposed by law upon an inferior tribunal, corporation, board, or person, where (1) 
the relator has a clear legal right to the relief sought, (2) there is a corresponding clear 
duty existing on the part of the respondent to perform the act in question, and (3) 
there is no other plain and adequate remedy available in the ordinary course of the 
law. 
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5. Mandamus. To warrant the issuance of a peremptory writ of mandamus to compel 
the performance of a legal duty to act, (1) the duty must be imposed by law, (2) the 
duty must still exist at the time the writ is applied for, and (3) the duty must be clear. 

6. ___. Mandamus is not available to control judicial discretion and will be issued only 
if there is an absolute duty to perform in a specified manner upon the existence of cer- 
tain facts. 

7. Mandamus: Proof. In a mandamus action, the relator has the burden of proof and 
must show clearly and conclusively that it is entitled to the particular thing the relator 
asks and that the respondent is legally obligated to act. 

8. Mandamus: Supreme Court. The Nebraska Supreme Court will issue a writ of man- 
damus upon a proper showing by a relator. 

9. Health Care Providers: Pretrial Procedure: Records: Proof. The party claiming the 
privilege under Neb. Rev. Stat. §§ 71-2047 and 71-2048 (Reissue 1996) has the bur- 
den of proving that its documents are protected documents under one of those statutes. 

10. Statutes: Judicial Construction. A statutorily created privilege will be narrowly 
construed. 

11. Health Care Providers: Pretrial Procedure: Records. Documents not specifically 
requested by a hospital-wide medical staff committee or a hospital-wide utilization 
review committee are not subject to the privilege outlined in Neb. Rev. Stat. 
§ 71-2047 (Reissue 1996). 

12. __:__:___. Matters occurring outside and documents found outside the delibera- 
tive process of a hospital-wide medical staff committee or a hospital-wide utilization 
review committee are neither proceedings, minutes, records, and reports of the com- 
mittees nor communications originating in such committees, and pursuant to Neb. 
Rev. Stat. § 71-2048 (Reissue 1996), are not protected from discovery. 

13. Health Care Providers: Records. Pursuant to Neb. Rev. Stat. § 71-2046 et seq. 
(Reissue 1996), the proceedings, minutes, records, and reports which are privileged 
communications under § 71-2048 are those communications which are part of the 
deliberations or communications of a hospital-wide medical staff committee or a hos- 
pital-wide utilization review committee or such communications which originate in 
such committees, as those committees are defined under § 71-2046 when those com- 
mittees are conducting the business authorized under § 71-2046 et seq. 

14, Mandamus: Courts. A request for relief first presented in a mandamus action will be 
disregarded inasmuch as the district court cannot have failed to perform an act which 
was not submitted to it for disposition. 


Original action. Peremptory writ denied. 


Patrick G. Vipond, Raymond E. Walden, and Kyle Wallor, of 
Lamson, Dugan & Murray, for relator. 


William J. Brennan, of Fitzgerald, Schorr, Barmettler & 
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MILLER-LERMAN, J. 
I. NATURE OF CASE 

AMISUB, Inc., relator, also known as St. Joseph Hospital 
(AMISUB or the hospital) sought leave to file this original 
action seeking a writ of mandamus compelling the district court 
judge for Douglas County, the Honorable Lawrence J. Corrigan, 
respondent, since retired, to set aside certain orders compelling 
discovery, to quash certain discovery requests, and to enter a 
protective order prohibiting the discovery of certain documents 
in an action brought against AMISUB by George R. Collins, 
conservator of Elizabeth Collins (Elizabeth), a minor. During 
the course of these proceedings, Judge Corrigan retired and the 
Honorable James A. Buckley appeared and was substituted as 
respondent. The respondent is referred to as the “district court” 
in this opinion. We granted leave to file this original action. 

Primarily at issue in this action is whether the documents in 
question are protected from discovery under the peer review 
privilege embodied in Neb. Rev. Stat. § 71-2048 (Reissue 1996). 
Related Neb. Rev. Stat. §§ 71-2046 and 71-2047 (Reissue 1996) 
are also involved in this action. Because we conclude that the 
documents at issue in the action are not privileged under 
§ 71-2046 et seq., we now deny a peremptory writ of 
mandamus. 


II. STATEMENT OF FACTS 

Following the grant of leave to file this original action, this 
court appointed, on October 14, 1999, the Honorable William D. 
Blue, a retired district court judge, as special master for the pur- 
pose of taking evidence and for making findings of fact. The 
factual statement of this case is taken largely from the findings 
of fact made by Judge Blue. Additional facts are taken from the 
pleadings and various exhibits. 

AMISUB is the defendant in the case Collins v. AMISUB 
(Saint Joseph Hospital), Inc., docket 963, page 355, currently 
pending in Douglas County District Court (the underlying case). 
The underlying case was initiated by Collins as the conservator 
of Elizabeth to recover for injuries Elizabeth allegedly sustained 
when she fell as she was exiting her bed while a patient in the 
hospital’s pediatric unit. Elizabeth’s date of birth is April 3, 1978. 
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Elizabeth was involved in an automobile accident on July 24, 
1995, and was brought to the hospital on that same date to 
receive treatment for injuries she sustained in the accident. She 
was initially treated in the hospital’s intensive care unit (ICU), 
but on August 4, she was transferred from ICU to the hospital’s 
pediatric ward. At the time she was transferred, Elizabeth’s neu- 
rosurgeon, Dr. Charles Taylon, found Elizabeth to be alert and 
oriented. Dr. Raymond Heller, a medical resident who trans- 
ferred Elizabeth from ICU to the pediatric ward, directed that 
Elizabeth could get out of bed and perform activities with “one 
assistant with her.” He gave the order for assistance in order to 
“minimize the possibility of an accident happening.” 

On August 4, 1995, at 6 p.m., Elizabeth was taken by Susan 
Beaton, a registered nurse, to the restroom and then returned to 
her bed. The side rails on Elizabeth’s bed were placed in the 
“up” position, and Elizabeth was given the nurse call light. 
Beaton testified that she informed Elizabeth she should not get 
out of bed without assistance. 

Shortly after being returned to her bed, and while unattended, 
Elizabeth fell while exiting her bed. Beaton recorded the fall in 
Elizabeth’s medical records as follows: “Afebrile. Unsteady on 
feet. [Patient fell] at 1800, climbed [out of bed] even [with] 4 
siderails [up]. Report made. Dr. Heller called CT done, PT taken 
to surgery.” The CT scan taken after she fell showed Elizabeth 
had a significant large right hemispheric subdural hematoma 
which was not present on a CT scan taken the day prior to her 
fall. The “report” to which reference is made by Beaton in 
Elizabeth’s medical records quoted above is an incident or 
occurrence report prepared by Beaton on August 4, 1995 (inci- 
dent report). This incident report is one of the documents for 
which AMISUB seeks a protective order. 

At the time of her fall, Elizabeth was a minor. Collins filed 
the underlying case against AMISUB in his capacity as 
Elizabeth’s conservator. In the second amended petition filed in 
the underlying case, Collins alleged that AMISUB’s negligence 
was the proximate cause of Elizabeth’s fall and subsequent 
injuries. In support of this allegation, Collins alleged that 
AMISUB was negligent as follows: 
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a. In failing to use the T.V. monitoring system when no 
one was in [Elizabeth’s] hospital room. 

b. In failing to provide adequate staffing to cover 
(Elizabeth’s] needs. 

c. In allowing [Elizabeth] to leave her bed without “one 
assist” in violation of the doctor’s orders. 

d. In leaving [Elizabeth] unattended both before and 
after the fall. 

e. In failing to use appropriate equipment and/or alarm 
systems to warn [AMISUB] and its employees {that 
Elizabeth] was leaving her bed or prevent [Elizabeth] from 
leaving her bed. 

f. In failing to monitor [Elizabeth’s] medical chart on 
the day in question to determine that [Elizabeth] had a 
problem with memory. 

Collins alleges in the second amended petition that as a result of 
Elizabeth’s fall and the injuries she sustained from the fall, 
Elizabeth was forced to undergo the placement of a tra- 
cheostomy tube and laparoscopic gastrostomy tube, and suf- 
fered from elevated temperatures, swollen joints, and pneumo- 
nia. Collins further claims that at the time of Elizabeth’s 
discharge from the hospital on August 31, 1995, she was in a 
semiconscious condition, unable to respond to verbal commands 
and unable to move her limbs. Collins alleges that Elizabeth 
required extensive rehabilitation as a result of the fall, is perma- 
nently disabled and unable to work, and has little or no future 
earning capacity. In the underlying case, Collins seeks from 
AMISUB, on behalf of Elizabeth, special damages in the 
amount of $85,000, together with general damages to compen- 
sate Elizabeth for her pain and suffering, loss of life’s cares and 
joys, and lost income. 


1. INCIDENT REPORT 
On December 23, 1997, as part of the underlying case, 
Collins served AMISUB with certain requests for production of 
documents. Request No. 2 sought copies of all incident reports 
that had been referred to by Beaton in Elizabeth’s August 4, 
1995, medical records. AMISUB responded to Collins’ discov- 
ery request by objecting to request No. 2, asserting that “any 
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incident reports or investigation made as part of any hospital uti- 
lization review or quality assurance assessment is privileged 
under Nebraska law.” Thereafter, on April 9, 1998, and again on 
June 2, Collins filed a motion to compel production of the 
requested incident report. On June 8, AMISUB filed a motion 
for a protective order, requesting that the district court issue a 
protective order stating that this requested discovery would not 
be permitted. 

AMISUB based its motion upon a claim of privilege pursuant 
to § 71-2046 et seq. These statutes were part of 1971 Neb. Laws, 
L.B. 148. The statutory provisions relate to the hospital-wide 
medical staff committee and hospital-wide utilization review 
committee and require all hospitals to establish such commit- 
tees. See Oviatt v. Archbishop Bergan Mercy Hospital, 191 Neb. 
224, 214 N.W.2d 490 (1974). Specifically, § 71-2046 provides 
as follows: 

Each hospital licensed in the State of Nebraska shall 
cause a medical staff committee and a utilization review 
committee to be formed and operated for the purpose of 
reviewing, from time to time, the medical and hospital care 
provided in such hospital and the use of such hospital facil- 
ities and for assisting individual physicians and surgeons 
practicing in such hospital and the administrators and 
nurses employed in the operation of such hospital in main- 
taining and providing a high standard of medical and hos- 
pital care and promoting the most efficient use of such hos- 
pital facilities. 

Section 71-2047, part of L.B. 148, provides as follows: 

Any physician, surgeon, hospital administrator, nurse, 
technologist, and any other person engaged in work in or 
about a licensed hospital and having any information or 
knowledge relating to the medical and hospital care pro- 
vided in such hospital or the efficient use of such hospital 
facilities shall be obligated, when requested by a hospital 
medical staff committee or a utilization review committee, 
to provide such committee with all of the facts or informa- 
tion possessed by such individual with reference to such 
care or use. Any person making a report or providing infor- 
mation to a hospital medical staff committee or a utiliza- 
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tion review committee of a hospital upon request of such 
committee has a privilege to refuse to disclose and to pre- 
vent any other person from disclosing the report or infor- 
mation so provided, except as provided in section 71-2048. 

Section 71-2048, also part of L.B. 148, provides for a peer 
review privilege as follows: 

The proceedings, minutes, records, and reports of any 
medical staff committee or utilization review committee as 
defined in section 71-2046, together with all communica- 
tions originating in such committees are privileged com- 
munications which may not be disclosed or obtained by 
legal discovery proceedings unless (1) the privilege is 
waived by the patient and (2) a court of record, after a 
hearing and for good cause arising from extraordinary cir- 
cumstances being shown, orders the disclosure of such 
proceedings, minutes, records, reports, or communica- 
tions. Nothing in sections 71-2046 to 71-2048 shall be 
construed as providing any privilege to hospital medical 
records kept with respect to any patient in the ordinary 
course of business of operating a hospital nor to any facts 
or information contained in such records nor shall sections 
71-2046 to 71-2048 preclude or affect discovery of or pro- 
duction of evidence relating to hospitalization or treatment 
of any patient in the ordinary course of hospitalization of 
such patient. 

The July 1, 1998, deposition of Dena Belfiore, the hospital’s 
director of quality, was submitted by AMISUB in support of its 
motion for a protective order. According to Belfiore, the hospi- 
tal did not have a committee known as the “utilization review 
committee.” Belfiore testified, however, that the hospital had an 
analogous hospital-wide committee, the “quality committee,” 
which committee was made up of 50 percent physicians and 50 
percent hospital administrative staff. As the director of quality, 
Belfiore was a member of the hospital’s “quality committee.” 

The incident report sought by Collins was prepared by 
Beaton the evening of August 4, 1995, following Elizabeth’s 
fall. The incident report was filled out on a four-page form enti- 
tled “Patient Quality Assessment Report Quality Assessment & 
Improvement Review.” The form includes spaces for the date 
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and time of the incident; the date of the report; the patient’s sta- 
tus and gender; the hospital unit involved; a description of the 
incident and the medical equipment involved; a notation as to 
whether a physician was called as a result of the incident; the 
patient’s medical condition before and after the incident; 
whether the incident involved a fall, medication, or blood; and 
the “Manager’s” findings and recommendations. The incident 
report form has signature lines for the person providing the 
information on the form, the manager, the director, the person 
contacted, and a vice president, “when applicable.” The specific 
incident report completed by Beaton was not signed by a 
“Person Contacted” or a vice president. There is a checkmark 
opposite an entry entitled “Standard of Care Met.” 

The last page of the form is captioned “To Be Completed by 
Review Committee.” The last page has boxes to be checked for 
an “Analysis of Variances,” as well as an evaluation of responsi- 
bility. The last page also has several lines which can be com- 
pleted regarding recommendations and actions, along with 
boxes to be marked for followup. On the form completed by 
Beaton, these lines for recommendations and actions as well as 
the followup boxes are all blank. It is undisputed that the hospi- 
tal’s quality committee made no notations on the incident report. 

According to Belfiore, as standard operating procedure, hos- 
pital nursing personnel were required to report “unusual and 
unexpected” events in incident reports. New employees are 
advised that this reporting practice is the structure under which 
nursing personnel are to operate. Belfiore further testified that 
the incident report prepared by Beaton was created and utilized 
for quality assurance purposes. Nevertheless, Belfiore testified 
that Beaton’s incident report on Elizabeth’s fall was not 
reviewed by the hospital’s quality committee. According to 
Belfiore, incident reports were completed by hospital personnel, 
locked in a quality assurance file, and “never” reviewed by the 
hospital-wide quality committee. Instead, Belfiore testified that 
an “assessment” of an incident report might be made by the 
quality committee, and following such an assessment, an action 
plan might be developed to respond to the assessment. It is 
undisputed that no such assessment was made based on the inci- 
dent report completed by Beaton with regard to Elizabeth’s fall. 
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One of the exhibits entered into evidence before the special 
master is the deposition of Anita Larsen, the hospital’s director 
of nursing, which deposition was taken on January 18, 1999. In 
her deposition, Larsen testified that an incident report, such as 
the one completed by Beaton, was an “internal communication 
tool” used to inform the “people in authority” of “what has hap- 
pened.” She further testified that Connie Mimick, the hospital’s 
former risk manager, verbally explained to hospital employees 
that in completing incident reports, they should include “[t]he ~ 
facts, just fill out the facts.” 

The parties also included in their exhibits before the special 
master the deposition of Beaton, also taken on January 18, 1999. 
Beaton testified, inter alia, that she noted in the incident report 
the results of a neurological examination she conducted on 
Elizabeth after the fall, which information was not included in 
Elizabeth’s separate medical records. 

In the underlying case, a hearing was held on June 15, 1998, 
and continued on August 19 on Collins’ motion to compel and 
AMISUB’s motion for a protective order. Thereafter, on 
November 19, the district court sustained Collins’ motion to 
compel and ordered AMISUB to produce the requested incident 
report. AMISUB has complied with the district court’s order and 
produced the incident report. 


2. FALL Lists 

During the course of additional discovery in the underlying 
case, Collins learned that two registered nurses at the hospital, 
Dolores Gaeta and Sandra Slodkoski, had prepared lists of 
patient falls that had occurred in their respective departments. 
On March 22, 1999, Collins served upon AMISUB notices to 
take the depositions of these nurses. Included in the notices 
were requests that Gaeta and Slodkoski produce all records 
relating to falls at the hospital authored by them between 1990 
and 1995. 

Gaeta and Slodkoski were each deposed by Collins on March 
30, 1999. At the start of the depositions, AMISUB’s counsel 
stated that neither deponent would produce the documents 
requested by Collins. AMISUB’s counsel claimed that the doc- 
uments were privileged pursuant to § 71-2046 et seq. 
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On April 9, 1999, Collins filed a motion to compel seeking a 
court order compelling AMISUB to produce the two lists com- 
piled by Gaeta and Slodkoski. On April 23, AMISUB responded 
to Collins’ motion by filing a motion to quash and motion for a 
protective order, arguing that the lists were privileged pursuant 
to § 71-2046 et seq. In support of its motion, AMISUB offered 
the affidavit of Belfiore, dated May 12, 1999, which stated, inter 
alia, that the hospital “formed a number of quality improvement 
committees . .. in compliance with Ngs. REv. Stat. § 71-2046.” 
In Belfiore’s affidavit, she further stated as follows: 

4. The Quality and Utilization Review Department per- 
forms the review required by Nes. REv. Stat. § 71-2046. 
Pursuant to the standing policy directive of the Quality and 
Utilization Review Department, nurse managers and unit 
based quality assurance committees are required to iden- 
tify those areas of patient care with potential for 
improvement. 
5. The quality assurance information compiled by 
Sandra Slodkoski and Dolores Gaeta was performed in 
compliance with the standing directive of the Quality and 
Utilization Review Committee. 
Belfiore did not attach to her affidavit a copy of the “standing 
policy directive” or the “‘standing directive” to which she refers 
in her affidavit. Belfiore did not further identify or explain either 
the “Quality and Utilization Review Department” or the 
“Quality and Utilization Review Committee” to which she 
referred in her affidavit. 

In her deposition, Slodkoski testified that she was the hospi- 
tal’s nurse manager for the 4600 step-down telemetry unit. She 
testified that beginning in approximately 1992 and continuing 
into 1994, she compiled a list of information relating to patient 
falls in her unit. Her handwritten list consisted of the patient’s 
name, the patient’s room number, the time and date of the fall, 
and a description of the fall. Slodkoski testified that she derived 
the information for her list from hospital incident reports recit- 
ing factual events prior to their filing and that she compiled the 
information as part of her duty to oversee the quality of nursing 
in the 4600 unit. There is no evidence that Slodkoski is or is not 
a member of the hospital’s quality committee. 
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Slodkoski testified that no one at the hospital requested that 
she prepare the list, that she kept the list in her own quality 
assurance book, and that no one at the hospital reviewed her list. 
She did state, however, that she would periodically review the 
information contained in the list with her own unit’s quality 
committee, a unit-based quality committee consisting of 
Slodkoski, two or three staff nurses, and the hospital’s director 
of nursing. Specifically, AMISUB produced no evidence that 
any hospital-wide committee, such as the hospital’s quality 
committee identified by Belfiore in her July 1, 1998, deposition, 
requested, reviewed, or utilized the information in Slodkoski’s 
fall list. 

Gaeta testified in her deposition that she was the hospital’s 
nurse manager for the 5100 step-down medical surgery unit. She 
stated that beginning in 1994 and continuing into 1996, she 
compiled a list of information relating to patient falls in her unit. 
There is no evidence that she was requested to prepare the list 
by the quality committee. Included in her list was the patient’s 
name, the date and time of the fall, and a description of the fall. 
Gaeta further testified she might have included in her list a med- 
ical record number, so that she could index the information to a 
medical file. Like Slodkoski, Gaeta testified that she obtained 
the information for her fall list from hospital incident reports 
reciting factual events. She also testified that she prepared the 
list as part of her quality assurance duties and that she kept the 
list in her own personal quality assurance notebook. There is no 
evidence that Gaeta is or is not a member of the hospital’s qual- 
ity committee. Further, AMISUB produced no evidence that any 
hospital-wide medical staff or quality committee requested, 
reviewed, or utilized the information in Gaeta’s fall list. 

In the underlying case, on May 13, 1999, an evidentiary hear- 
ing was held on Collins’ motion to compel and AMISUB’s 
motion to quash and motion for a protective order, all relating to 
the discovery of the fall lists compiled by Gaeta and Slodkoski. 
By docket entry entered on June 3, 1999, the district court 
denied AMISUB’s motion for a protective order and ordered 
that the fall lists be produced. According to AMISUB’s brief, the 
fall lists have not yet been produced, and we note that no copy 
of either of the fall lists appears in the record. 
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On August 9, 1999, AMISUB filed with this court an appli- 
cation for leave to file an original action for a peremptory writ 
of mandamus, compelling the district court judge to vacate his 
orders entered on November 19, 1998, and June 3, 1999. On 
September 15, we granted AMISUB an alternative writ of man- 
damus, ordering the district court judge to vacate and set aside 
his order of November 19, 1998, which had sustained Collins’ 
motion to compel discovery of the incident report and had over- 
ruled AMISUB’s motion for a protective order, and his order of 
June 3, 1999, which had sustained Collins’ motion to compel 
discovery of the fall lists and had overruled AMISUB’s motion 
to quash and motion for a protective order, or to appear and 
show cause why a peremptory writ commanding the district 
court to do so should not issue. 

Because Judge Corrigan retired from the bench, Judge 
Buckley, who was appointed to replace Judge Corrigan as the 
district court judge in the underlying case, responded to this 
court’s September 15, 1999, order to show cause on September 
22, stating that he had “again considered the issues raised by the 
motions resulting in [the] orders of November 19, 1998 and June 
3, 1999 and reache[d] the same conclusion [as Judge Corrigan].” 
Thereafter, on October 14, this court appointéd a special master 
to conduct an evidentiary hearing for the purpose of making 
findings of fact. The evidentiary hearing was held on November 
29, and the special master received into evidence 39 exhibits. 
Thereafter, on January 11, 2000, the special master filed his 
findings of fact. 

AMISUB, as the relator, has filed briefs in this mandamus 
action. Collins was granted leave by this court to file an amicus 
brief in this mandamus action. Judge Buckley waived notice or 
appearance at the evidentiary hearing before the special master 
and has not filed a brief with regard to the mandamus action 
before this court. 


Il]. ASSIGNMENTS OF ERROR 
AMISUB claims the incident report and the fall lists are priv- 
ileged records pursuant to § 71-2046 et seq. AMISUB thus con- 
tends that the district court erred in granting Collins’ motions to 
compel the production of the incident report and the fall lists 
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and in not granting AMISUB’s motions for protective orders 
with regard to the same documents and that this court should 
issue a peremptory writ of mandamus ordering the district court 
to set aside the orders of November 19, 1998, and June 3, 1999. 
AMISUB further argues that the district court erred in ordering 
the production of the fall lists because those lists contain per- 
sonal information regarding hospital patients, none of whom are 
parties to the underlying case. 


IV. STANDARDS OF REVIEW 

[1-3] When construing the privileges set forth in § 71-2046 et 
seq., we are guided by the presumption that the Legislature 
intended a sensible, rather than an absurd, result in enacting the 
statutes. Sheldon-Zimbelman v. Bryan Memorial Hosp., 258 
Neb. 568, 604 N.W.2d 396 (2000); Battle Creek State Bank v. 
Haake, 255 Neb. 666, 587 N.W.2d 83 (1998). As a further aid to 
statutory interpretation, we must look to the statutes’ purpose 
and give to the statutes a reasonable construction which best 
achieves that purpose, rather than a construction which would 
defeat it. /d. It is well established that the components of a series 
or collection of statutes pertaining to a certain subject matter 
may be conjunctively considered and construed to determine the 
intent of the Legislature so that different provisions of the act 
are consistent, harmonious, and sensible. Sack v. State, 259 Neb. 
463, 610 N.W.2d 385 (2000). 


V. REQUIREMENTS FOR ISSUANCE OF 
WRIT OF MANDAMUS 

[4] Mandamus is an action at law and is an extraordinary rem- 
edy issued to compel performance of a purely ministerial act or 
duty imposed by law upon an inferior tribunal, corporation, 
board, or person, where (1) the relator has a clear legal right to 
the relief sought, (2) there is a corresponding clear duty existing 
on the part of the respondent to perform the act in question, and 
(3) there is no other plain and adequate remedy available in the 
ordinary course of the law. State ex rel. Cherry v. Burns, 258 
Neb. 216, 602 N.W.2d 477 (1999); State ex rel. City of Alma v. 
Furnas Cty. Farms, 257 Neb. 189, 595 N.W.2d 551 (1999). 

[5,6] To warrant the issuance of a peremptory writ of man- 
damus to compel the performance of a legal duty to act, (1) the 
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duty must be imposed by law, (2) the duty must still exist at the 
time the writ is applied for, and (3) the duty must be clear. State 
ex rel. Cherry v. Burns, supra; State ex rel. Tyler v. Douglas Cty. 
Dist. Ct., 254 Neb. 852, 580 N.W.2d 95 (1998). Mandamus is 
not available to control judicial discretion and will be issued 
only if there is an absolute duty to perform in a specified man- 
ner upon the existence of certain facts. Id. 

[7] In a mandamus action, the relator has the burden of proof 
and must show clearly and conclusively that it is entitled to the 
particular thing the relator asks and that the respondent is legally 
obligated to act. State ex rel. Cherry v. Burns, supra; State ex rel. 
Acme Rug Cleaner v. Likes, 256 Neb. 34, 588 N.W.2d 783 (1999). 


VI. ANALYSIS 


1. MANDAMUS 

[8] Leave to file this original action seeking a writ of man- 
damus was granted on September 15, 1999. Leave was granted 
to permit this court to examine the scope of the privilege 
afforded under § 71-2046 et seq. This action involves primarily 
a statutory interpretation of § 71-2046 et seq. in the context of a 
discovery dispute. This court will issue a writ of mandamus 
upon a proper showing by the relator. State ex rel. Acme Rug 
Cleaner v. Likes, supra. 


2. PRIVILEGED DOCUMENTS UNDER §§ 71-2047 AnD 71-2048 

In its briefs, AMISUB argues that the incident report and fall 
lists were prepared for quality review purposes generally and 
that in the case of the fall lists in particular, the information con- 
tained in the lists was actually reviewed by unit-based quality 
committees, as part of the unit committee’s quality review pro- 
cess. AMISUB argues that because the incident report and the 
fall lists have been identified by the hospital as documents relat- 
ing generally to quality review, the records are privileged under 
§ 71-2048. AMISUB also suggests that the standing order to 
memorialize incidents extends a privilege under § 71-2047 to 
the documents at issue. On the basis of the undisputed record 
before us, however, we decline AMISUB’s invitation to extend 
the privileges created under §§ 71-2047 and 71-2048 to either 
the incident report or the fall lists at issue in this action. 
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(a) Burden of Proof and Scope of Privilege 

In addressing AMISUB’s claim in this mandamus action, we 
must determine which party bears the burden of proof with 
regard to a claim of privilege under § 71-2047 or § 71-2048. We 
have not previously decided this issue. In other cases involving 
a party’s claim of a privilege, we have stated that the party 
asserting the existence of the privilege has the burden of prov- 
ing that the documents sought are protected. See, generally, 
Greenwalt v. Wal-Mart Stores, 253 Neb. 32, 567 N.W.2d 560 
(1997) (attorney-client privilege); Branch v. Wilkinson, 198 Neb. 
649, 256 N.W.2d 307 (1977) (physician-patient privilege); 
Castle v. Richards, 169 Neb. 339, 99 N.W.2d 473 (1959) 
(attorney-client privilege). 

[9,10] In the instant action, AMISUB claims that it is entitled 
to a protective order denying Collins copies of the incident 
report and fall lists by virtue of the privileges set forth in 
§ 71-2046 et seq. As in other instances involving the assertion of 
a privilege, we hold that AMISUB, the party claiming the privi- 
leges under §§ 71-2047 and 71-2048, has the burden of proving 
that the incident report and fall lists are protected documents 
under one of those statutes. We further observe that the privi- 
leges which AMISUB seeks to invoke are statutorily created 
under §§ 71-2047 and 71-2048, and we have held, and repeat as 
applicable here, that a statutorily created privilege will be nar- 
rowly construed. See, similarly, Branch v. Wilkinson, supra 
(statutory physician-patient privilege being in derogation of 
common law should be strictly construed). 

With respect to the scope of the privileges at issue, we note 
that by its terms, § 71-2046 provides for the establishment of 
“a,” or one, medical staff committee and “‘a,” or one, utilization 
review committee, each of which reviews, inter alia, the care and 
facilities provided by the hospital. Nothing in the language of 
§ 71-2046 contemplates the creation of multiple committees at 
a hospital department or unit level or the extension of the statu- 
tory privileges of §§ 71-2047 and 71-2048 to such departmental 
or unit-based committees. See, generally, 82 C.J.S. Statutes 
§ 330 at 434 (1999) (words in statute “importing the singular 
only” will be applied to plural “only when it is necessary to do 
so in order to carry out the obvious intent of the legislature”). 
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Thus, § 71-2046 provides that Nebraska hospitals will create 
one of each of the committees set forth in the statute to perform 
their functions on a hospital-wide basis. Reading § 71-2046 et 
seq. together, we determine that the privileges set forth in 
§§ 71-2047 and 71-2048 with respect to documents extend only 
to documents requested by such hospital-wide committees and 
further extend to the proceedings, minutes, records, and reports 
of such committees and to the communications originating in 
the hospital-wide medical staff committee and hospital-wide 
utilization review committee as defined in § 71-2046. 


(b) Statutory Interpretation of § 71-2047 
and Application to This Case 

AMISUB suggests that the documents sought to be protected 
are privileged because they were prepared pursuant to a “stand- 
ing directive” to memorialize incidents and were, therefore, 
“requested” under § 71-2047. We do not agree. 

There is essentially no factual dispute in this case. The testi- 
mony is uncontradicted that the incident report was prepared as 
a result of a “standing directive” to memorialize the factual 
account of an unexpected occurrence and not upon the discrete 
request of a hospital-wide medical staff committee or hospital- 
wide utilization review committee. Further, there is no dispute 
that the fall lists were based on the factual accounts contained in 
various incident reports and were not requested by a hospital- 
wide committee. 

[11] Because the documents were not specifically requested 
by a hospital-wide medical staff committee or a hospital-wide 
utilization review committee, we conclude that the documents 
sought to be protected by AMISUB are not subject to the privi- 
lege outlined in § 71-2047. We further note, however, that even 
if the incident report and fall lists had been specifically 
requested by a hospital-wide committee, such documents would 
not have been privileged under § 71-2047, because reading 
§§ 71-2047 and 71-2048 together, these documents consist of 
merely “facts or information” which is not privileged from dis- 
covery under § 71-2048, which provides, inter alia: 

Nothing in sections 71-2046 to 71-2048 shall be construed 
as providing any privilege to hospital medical records kept 
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with respect to any patient in the ordinary course of busi- 
ness of operating a hospital nor to any facts or information 
contained in such records nor shall sections 71-2046 to 
71-2048 preclude or affect discovery of or production of 
evidence relating to hospitalization or treatment of any 
patient in the ordinary course of hospitalization of such 
patient. 
See, also, Columbia/HCA Healthcare v. Dist. Ct., 113 Nev. 521, 
531, 936 P.2d 844, 850 (1997) (construing Nevada peer review 
privilege statute to exclude “[o]ccurrence reports,” which hospi- 
tal admitted were “nothing more than factual narratives,” as such 
reports “contain the very type of information that will most 
likely be uncovered through traditional discovery procedures 
anyway”). We, thus, reject the suggestion of AMISUB that the 
documents sought to be protected are privileged under 
§ 71-2047. 


(c) Statutory Interpretation of § 71-2048 
and Application to This Case 

Although the incident report and fall lists were not requested 
under § 71-2047 by a hospital-wide committee formed pursuant 
to § 71-2046, AMISUB contends nevertheless that these docu- 
ments are privileged documents pursuant to § 71-2048 and, by 
virtue of that privilege, protected from discovery in the underly- 
ing case. AMISUB does not claim in its briefs that the incident 
report and the fall lists were actually reviewed by the hospital- 
wide quality committee, as that committee was identified by 
Belfiore in her deposition testimony. Indeed, there is no evi- 
dence that any hospital-wide committee, established pursuant to 
§ 71-2046, requested, reviewed, or considered either the inci- 
dent report or the fall lists. Nevertheless, AMISUB urges us to 
conclude that the privilege set forth in § 71-2048 extends to 
these documents because the documents are part of the hospi- 
tal’s overall quality review process. The issue thus presented is 
whether, under § 71-2048, the incident report and fall lists 
which are claimed to be generally related to the overall quality 
review process, should be deemed protected by the peer review 
privilege set forth in § 71-2048, which extends such protection 
to the “proceedings, minutes, records, and reports of any medi- 
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cal staff committee or utilization review committee as defined in 
section 71-2046” or communications which originate in such 
committees. For the reasons recited below, we conclude that the 
documents in question are not privileged under § 71-2048. 

Although § 71-2048 was enacted in 1971, this court has only 
once previously considered the extent of the privilege set forth 
in the statute. In Oviatt v. Archbishop Bergan Mercy Hospital, 
191 Neb. 224, 214 N.W.2d 490 (1974), a medical malpractice 
action, this court was asked to determine whether the proceed- 
ings, minutes, records, or reports of a medical staff committee 
were protected from discovery by virtue of § 71-2048. In con- 
cluding that the proceedings and records thereof were privileged 
in Oviatt, we discussed the policy behind the peer review privi- 
lege set forth in § 71-2048. 

In Oviatt, we stated: 

The basis for the privilege extended to medical staff 
committees and utilization review committees is the public 
interest in the improvement of the care and treatment of 
hospital patients. . .. The importance of communication of 
information to the committees and full and open discussion 
in the committees during the review of clinical work can be 
easily seen. 

“. . . Candid and conscientious evaluation of clinical 
practices is a sine qua non of adequate hospital care. To 
subject these discussions and deliberations to the discovery 
process, without a showing of exceptional necessity, would 
result in terminating such deliberations.” 

191 Neb. at 226, 214 N.W.2d at 492 (quoting Bredice v. Doctors 
Hospital, Inc., 50 F.R.D. 249 (D.D.C. 1970)). 

In construing the breadth of the privilege created by 
§ 71-2048 in Oviatt, we focused our attention on protecting the 
discussions and deliberations that occurred in the committees 
created under § 71-2046 and further noted the “importance of 
communication of information to the committees” for purposes 
of the committees’ discussions and deliberations. 191 Neb. at 
226, 214 N.W.2d at 492. With this focus in mind, we concluded 
that under § 71-2048, “the proceedings and records of the med- 
ical staff committee” at issue in Oviatt were privileged. 191 
Neb. at 227, 214 N.W.2d at 492. Our decision in Oviatt is in 
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accord with the plain language of § 71-2048 which extends the 
privilege to “[t]he proceedings, minutes, records, and reports of 
any medical staff committee or utilizing revenue committee as 
defined in § 71-2046,” together with all “communications orig- 
inating in such committees.” 

[12] Section 71-2048 was passed to protect deliberations 
within a hospital-wide committee which was required to be 
formed under § 71-2046. Oviatt v. Archbishop Bergan Mercy 
Hospital, supra. Section 71-2048 affords protection to the com- 
munications originating in and resulting from such a committee. 
However, as the plain language of § 71-2048 demonstrates, the 
purpose of § 71-2048 was not to preclude discovery of all hos- 
pital records. Section 71-2048 specifically provides that the peer 
review privilege found in § 71-2048 shall not be “construed as 
providing any privilege to hospital medical records kept with 
respect to any patient in the ordinary course of business of oper- 
ating a hospital nor to any facts or information contained in such 
records ....” Reports which are merely factual accounts or fact 
compilations relating to the care of a specific patient are not 
privileged under § 71-2048. Such reports consist of “facts or 
information” and are not privileged under the plain language of 
§ 71-2048. The language of § 71-2048 does not protect 
antecedent reports relating to the care of a specific patient which 
memorialize bare facts and which were written by or collected 
from percipient witnesses notwithstanding the fact that such 
documents may have been forwarded to a hospital-wide com- 
mittee, nor does § 71-2048 protect an assembly of such facts 
outside the committees identified in § 71-2046. Matters occur- 
ring outside and documents found outside the deliberative pro- 
cess of a hospital-wide medical staff committee or a hospital- 
wide utilization review committee are neither “proceedings, 
minutes, records, and reports of” the committees nor “commu- 
nications originating in such committees,” § 71-2048, and are 
not protected from discovery. 

[13] Based upon the plain language of § 71-2048 and reading 
§ 71-2048 sensibly in conjunction with § 71-2046, which 
requires the creation of hospital-wide committees, and further 
noting our decision in Oviatt v. Archbishop Bergan Mercy 
Hospital, 191 Neb. 224, 214 N.W.2d 490 (1974), it is clear that 
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the proceedings, minutes, records, and reports which are privi- 
leged communications under § 71-2048 are those communica- 
tions which are part of the deliberations or communications of a 
hospital-wide medical staff committee or a hospital-wide uti- 
lization review committee or such communications which orig- 
inate in such committees, as those committees are defined under 
§ 71-2046, and when those hospital-wide committees are con- 
ducting the business authorized under § 71-2046 et seq. We con- 
clude in this case that because the incident report and the fall 
lists were neither utilized by such hospital-wide committees nor 
originated in such hospital-wide committees created pursuant to 
§ 71-2046, and because such documents contained merely “facts 
and information” relating to underlying incidents involving the 
care of specific hospitalized patients, the documents sought to 
be protected are not privileged under § 71-2048. 

In concluding that the documents in question are not privi- 
leged under § 71-2048, we note that our reasoning is in accord 
with the rationale expressed in Columbia/HCA Healthcare v. 
Dist. Ct., 113 Nev. 521, 936 P.2d 844 (1997), in which the 
Nevada Supreme Court examined the scope of Nevada’s similar 
peer review privilege statute and refused to extend the privilege 
to cover occurrence reports. The Nevada court concluded such 
reports “are nothing more than factual narratives, contain[ing] 
the very type of information that will most likely be uncovered 
through traditional discovery procedures anyway.” Id. at 531, 
936 P.2d at 850. Comparable to the documents under considera- 
tion in Columbia/HCA Healthcare, in the instant case, the 
records which Collins seeks through discovery are records 
which contain facts and information regarding specific incidents 
involving the care of specific hospitalized patients. Although the 
fall lists are a compilation of information, the underlying infor- 
mation is derived from specific incident reports containing fac- 
tual accounts of incidents recited therein. As the hospital’s 
director of nursing, Larsen, testified, incident reports are made 
up of “just . . . the facts.” 

We recognized in Oviatt that the purpose behind § 71-2048 is 
to protect the discussions and deliberations of the committees 
required to be created under § 71-2046 which are involved in the 
quality review process. Construing § 71-2046 et seq. conjunc- 
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tively and giving these statutes a consistent, harmonious, and 
sensible construction, see State v. Sack, 259 Neb. 463, 610 
N.W.2d 385 (2000), it is apparent that the improvement of the 
quality of patient care and treatment is to be achieved through 
the “review of clinical work,” Oviatt v. Archbishop Bergan 
Mercy Hospital, supra, by hospital-wide committees situated to 
perform such review. The incident report and the fall lists are 
documents that relate to factually specific incidents involving 
the care of specific hospitalized patients, and none of the docu- 
ments sought by Collins are purported to contain any informa- 
tion with regard to the hospital-wide quality review deliberative 
process to which the protection under § 71-2048 is directed. 
Finally, we agree with the rationale expressed by the Illinois 
Supreme Court in Roach v. Springfield Clinic, 157 Ill. 2d 29, 
623 N.E.2d 246, 191 Ill. Dec. 1 (1993), in which the court 
looked to the purpose behind the Illinois peer review privilege 
and determined that the Illinois privilege was not intended to 
shield hospitals from all potential liability. The Illinois Supreme 
Court reasoned that if such an interpretation were adopted, “it 
would be substantially more difficult for patients to hold hospi- 
tals responsible for their wrongdoing through medical malprac- 
tice litigation. So protected, those institutions would have scant 
incentive for advancing the goal of improved patient care.” /d. at 
41-42, 623 N.E.2d at 251, 191 Ill. Dec. at 6. In other words, an 
overly broad interpretation of the privilege statute would defeat 
the very purpose of the privilege, the improvement of patient 
care. A statutorily created privilege is narrowly construed. See 
Branch vy. Wilkinson, 198 Neb. 649, 256 N.W.2d 307 (1977). In 
the instant case, if we were to adopt AMISUB’s proposal that all 
records and information, wherever generated and however uti- 
lized, which are characterized by a hospital as part of its overall 
generalized quality review process, are privileged under 
§ 71-2048 and protected from discovery, such a statutory inter- 
pretation would effectively permit a hospital to insulate itself 
from the discovery of virtually all adverse documents and infor- 
mation other than the information immediately and actually 
contained in a patient’s medical chart and records. Such a broad 
interpretation would defeat the Legislature’s purpose in enacting 
§ 71-2046 et seq., which is the improvement of patient care and 
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treatment. See Oviatt v. Archbishop Bergan Mercy Hospital, 191 
Neb. 224, 214 N.W.2d 490 (1974). 

AMISUB has presented no evidence that the incident report 
or the fall lists—all of which reflect factual accounts—were dis- 
cussed or presented to either a hospital-wide medical staff com- 
mittee or a hospital-wide utilization review committee as 
defined under § 71-2046. As noted in our analysis under 
§ 71-2047, it is uncontroverted that the documents sought to be 
protected by AMISUB contain facts and information relating to 
underlying incidents involving the care of specific hospitalized 
patients and were not requested by a hospital-wide medical staff 
committee or a hospital-wide utilization review committee as 
defined under § 71-2046 and are not subject to a privilege under 
§ 71-2047. Based upon this record, we decline to conclude 
under § 71-2048 that the incident report or the fall lists consti- 
tuted either the “proceedings, minutes, records,” or “reports of 
any medical staff committee or utilization review committee as 
defined in section 71-2046” nor, obviously, did the documents 
sought originate in such hospital-wide committees. Further, the 
documents in question contain “facts and information” relating 
to the care of specific hospitalized patients which are not privi- 
leged under § 71-2048. Accordingly, we conclude that AMISUB 
has failed to carry its burden of proving that the statutory privi- 
lege set forth in § 71-2048 protects the incident report prepared 
by Beaton or the fall lists compiled by Gaeta and Slodkoski 
from discovery. The district court did not err in refusing to grant 
AMISUB its requested protective orders and also did not err in 
ordering AMISUB to produce the incident report and the fall 
lists. 

Because we conclude that AMISUB does not have a clear 
right to the relief it seeks and that the district court does not have 
a clear duty to perform the act AMISUB requests, mandamus is 
not appropriate. 


3. REDACTING PERSONAL PATIENT 
INFORMATION FROM FALL LIsTs 
[14] As an additional assignment of error, AMISUB contends 
the district court erred in requiring production of the fall lists 
because those lists contain personal information regarding hos- 
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pital patients, none of whom are parties to the underlying case. 
Presumably, by this assignment of error, AMISUB seeks some 
sort of a court order requiring that personal patient information 
be redacted from the fall lists before the lists are produced. We 
note, however, that outside an allusion to this issue in the briefs, 
there is nothing in the record to suggest that this request was 
first properly presented to the district court. This request first 
presented in this mandamus action will be disregarded inasmuch 
as the district court cannot have failed to perform an act which 
was not submitted to it for disposition. See, similarly, In re 
Interest of Natasha H. & Sierra H., 258 Neb. 131, 602 N.W.2d 
439 (1999); Lackman v. Rousselle, 257 Neb. 87, 596 N.W.2d 15 
(1999). Although we do not address this issue in this mandamus 
action, we note that AMISUB is free to request such a protective 
order from the district court, which has discretion, pursuant to 
Neb. Ct. R. of Discovery 26(c) (rev. 2000), to structure a pro- 
tective order to restrict the discovery of personal information 
belonging to hospital patients not parties to the underlying case. 


VII. CONCLUSION 

For the reasons stated above, we conclude that the documents 
at issue in this action are not privileged under § 71-2046 et seq. 
and that a peremptory writ of mandamus directing the district 
court to enter an order protecting such documents is not an 
appropriate remedy. We, therefore, decline to issue a peremptory 
writ of mandamus. 

PEREMPTORY WRIT DENIED. 


STATE OF NEBRASKA, APPELLEE, V. 
MakK A. SCHNABEL, APPELLANT. 
618 N.W. 2d 699 


Filed October 27, 2000. No. S-99-1426. 


1, Judgments: Appeal and Error. When dispositive issues on appeal present questions 
of law, an appellate court has an obligation to reach an independent conclusion irre- 
spective of the decision of the court below. 

2. Sentences: Probation and Parole. When a flat sentence of life imprisonment is 
imposed and no minimum sentence is stated, by operation of law, the minimum sen- 
tence is the minimum imposed by law under the statute. 
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3. Sentences: Legislature: Presumptions. The Legislature is presumed to be aware of 

existing Supreme Court precedent, including the law surrounding determinate sen- 
. tences, when passing new legislation. 

4. Statutes: Legislature: Presumptions: Judicial Construction. When legislation is 
enacted which makes related preexisting law applicable thereto, it is presumed that the 
Legislature acted with full knowledge of the preexisting law and judicial decisions of 
the Supreme Court construing and applying it. 

5. Sentences: Time. A sentence validly imposed takes effect from the time it is 
pronounced. 

6. Sentences. When a valid sentence has been put into execution, the trial court cannot 
modify, amend, or revise it in any way, either during or after the term or session of 
court at which the sentence was imposed. Any attempt to do so is of no effect, and the 
original sentence remains in force. 

7. Sentences: Judges: Records, The circumstances under which a judge may correct an 
inadvertent mispronouncement of a sentence are limited to those instances in which it 
is clear that the defendant has not yet left the courtroom; it is obvious that the judge, 
in correcting his or her language, did not change in any manner the sentence originally 
intended; and no written notation of the inadvertently mispronounced sentence was 
made in the records of the court. 


Appeal from the District Court for Saunders County: Mary 
C. GILBRIDE, Judge. Order vacated, and cause remanded with 
directions. 


Charles O. Forrest, of Dwyer, Smith, Gardner, Lazer, Pohren, 
Rogers & Forrest, and John J. Kohl, of Raynor, Rensch & 
Pfeiffer, for appellant. 


Don Stenberg, Attorney General, and Scott G. Gunem for 
appellee. 
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MILLER-LERMAN, JJ. 


GERRARD, J. 
NATURE OF CASE 

Pursuant to a plea agreement, Mark A. Schnabel entered a 
plea of no contest to a charge of murder in the second degree. 
Schnabel was convicted and sentenced to life imprisonment. 
Schnabel now appeals from the district court’s order of commit- 
ment to the Department of Correctional Services, claiming that 
the terms of the order of commitment are inconsistent with the 
sentence imposed. 
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PROCEDURAL BACKGROUND 

Schnabel was initially charged by information with the first 
degree murder of his wife, Sandra Schnabel. The murder took 
place on or about May 21, 1999. On October 13, pursuant to a 
plea agreement, the State filed an amended information charg- 
ing Schnabel with murder in the second degree. Schnabel 
entered a plea of no contest to the charge, and the district court 
found Schnabel guilty of murder in the second degree. 

The matter came on for sentencing on November 30, 1999. 
The district court sentenced Schnabel as follows: 

The court having found the defendant guilty of one count 
of murder in the second degree and being fully advised in 
the premises, finds that the defendant should be and hereby 
is sentenced to a term of life imprisonment. 

The defendant is not entitled to nor is he given credit for 
any time served in custodial detention awaiting trial and 
sentence. 

It is, therefore, the judgment, order, and sentence of this 
court that the Defendant Mark Schnabel be committed to a 
facility under the jurisdiction of the Department of 
Corrections to serve a term of life imprisonment for the 
murder of Sandra Schnabel. 

On the same date, the district court entered a journal entry, 
which also stated that “the Defendant should be, and is, sen- 
tenced to life imprisonment on the charge of Murder in the 
Second Degree” and that “IT IS THEREFORE THE JUDG- 
MENT, ORDER AND SENTENCE OF THE COURT, that the 
defendant, Mark Schnabel, be committed to a facility under the 
jurisdiction of the Department of Correctional Services to serve 
a term of life imprisonment.” 

On December 1, 1999, the district court entered an order of 
commitment to the Department of Correctional Services, stating: 

The Defendant, having been convicted of the crime of 
Murder in the Second Degree, in violation of Neb. Rev. 
Stat. §28-304, and having been given his rights of allocu- 
tion in a sentencing hearing held on November 30, 1999, 
now stands committed to a facility under the jurisdiction of 
the Department of Correction [sic] Services to serve the 
following sentence: 


STATE v. SCHNABEL 621 
Cite as 260 Neb. 618 : 


Minimum Sentence: Life Imprisonment; 
Maximum Sentence: Life Imprisonment; 
Credit for time served: None. 

Schnabel timely appealed on December 15. 


ASSIGNMENT OF ERROR 
Schnabel assigns, restated, that the district court erred in 
entering the December 1, 1999, order of commitment to the 
Department of Correctional Services containing sentencing 
terms inconsistent with the sentence imposed on November 30. 


STANDARD OF REVIEW 
[1] This appeal presents a question of law. When dispositive 
issues on appeal present questions of law, an appellate court has 
an obligation to reach an independent conclusion irrespective of 
the decision of the court below. State v. Hansen, 259 Neb. 764, 
612 N.W.2d 477 (2000). 


ANALYSIS 
In order to determine whether the order of commitment is 
inconsistent with the sentence initially imposed, we must first 
determine the effect of the November 30, 1999, sentence. Neb. 
Rev. Stat. § 29-2204(1) (Cum. Supp. 1998) provides, in relevant 
part: 
[I]n imposing an indeterminate sentence upon an offender 
the court shall: 


(A) Fix the minimum and maximum limits of the sen- 
tence to be served within the limits provided by law for any 
class of felony other than a Class IV felony, except that 
when a maximum limit of life is imposed by the court for 
a Class IB felony, the minimum limit may be any term of 
years not less than the statutory mandatory minimum. . .. ; 
or 

(B) Impose a definite term of years, in which event the 
maximum term of the sentence shall be the term imposed 
by the court and the minimum term shall be the minimum 
sentence provided by law. 

Accord Neb. Rev. Stat. § 83-1,105.01(1) and (2) (Reissue 1999). 
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Murder in the second degree is a Class IB felony. Neb. Rev. 
Stat. § 28-304 (Reissue 1995). For a Class IB felony, the maxi- 
mum sentence is life imprisonment and the minimum sentence 
is 20 years’ imprisonment. Neb. Rev. Stat. § 28-105 (Cum. 
Supp. 1998). 

[2] The sentence imposed by the district court on November 
30, 1999, was clearly a flat sentence of life imprisonment, as no 
minimum sentence was stated. Since no minimum limit to the 
sentence was set forth pursuant to § 29-2204(1)(a)(ii)(A), the 
sentence was subject to the terms of § 29-2204(1)(a)(ii)(B). 
When a flat sentence of ‘“‘life imprisonment” is imposed and no 
minimum sentence is stated, by operation of law, the minimum 
sentence is the minimum imposed by law under the statute. See 
State v. Gray, 259 Neb. 897, 612 N.W.2d 507 (2000). See, also, 
State v. Barnett, 204 Neb. 655, 284 N.W.2d 573 (1979); State v. 
Blankenship, 195 Neb. 329, 237 N.W.2d 868 (1976); State v. 
Thompson, 189 Neb. 115, 201 N.W.2d 204 (1972). 

The State asserted, at oral argument, that State v. Gray, supra, 
was wrongly decided and should be overruled. The State’s argu- 
ment, as we understand it, is that § 29-2204(1)(a)(ii)(A), as 
amended in 1998, contains an “exception” for murder in the sec- 
ond degree. The language relied upon by the State, however, 
simply provides that the sentencing court “may” impose a min- 
imum limit of a term of years not less than the statutory manda- 
tory minimum. See id. This language does not address our long- 
settled holdings that the imposition of an indeterminate 
sentence, even where the maximum limit is life imprisonment, 
requires that the minimum term be affirmatively stated. See 
State v. Thompson, supra. 

[3,4] The Legislature is presumed to be aware of existing 
Supreme Court precedent, including the law surrounding deter- 
minate sentences, when passing new legislation. See, State v. 
White, 256 Neb. 536, 590 N.W.2d 863 (1999); White v. State, 
248 Neb. 977, 540 N.W.2d 354 (1995). When legislation is 
enacted which makes related preexisting law applicable thereto, 
it is presumed that the Legislature acted with full knowledge of 
the preexisting law and judicial decisions of the Supreme Court 
construing and applying it. State v. Urbano, 256 Neb. 194, 589 
N.W.2d 144 (1999). In construing § 29-2204(1)(a)(ii)(A), we 
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presume that the Legislature was aware of our holdings in State 
v. Thompson, supra, and successive cases, and the language of 
the statute, even as amended, does not affect our settled prece- 
dent. We conclude that State v. Gray, supra, was properly 
decided based on longstanding principles, and we decline the 
State’s invitation to overrule Gray. 

Accordingly, while § 29-2204 does not require that a mini- 
mum term be different from a maximum term, it does require 
that a minimum term be affirmatively stated if it is to be 
imposed, and if a minimum term is not set forth, an indetermi- 
nate sentence will be imposed by operation of law. See Johnson 
v. Clarke, 258 Neb. 316, 603 N.W.2d 373 (1999). Thus, pursuant 
to § 29-2204(1)(a)(ii)(B), the district court’s November 30, 
1999, sentencing order effectively imposed a maximum term of 
life imprisonment and a minimum term (for parole eligibility 
purposes), as defined by §§ 28-105 and 28-304, of 20 years’ 
imprisonment. The order of commitment entered on December 
1, however, states that the minimum term of Schnabel’s sentence 
is life imprisonment. 

[5-7] A sentence validly imposed takes effect from the time 
it is pronounced. State v. Carlson, 227 Neb. 503, 418 N.W.2d 
561 (1988); State v. Cousins, 208 Neb. 245, 302 N.W.2d 731 
(1981). When a valid sentence has been put into execution, the 
trial court cannot modify, amend, or revise it in any way, either 
during or after the term or session of court at which the sen- 
tence was imposed. State v. Lotter, 255 Neb. 456, 586 N.W.2d 
591 (1998), modified 255 Neb. 889, 587 N.W.2d 673 (1999), 
cert. denied 526 U.S. 1162, 119 S. Ct. 2056, 144 L. Ed. 2d 222; 
State v. Brewer, 190 Neb. 667, 212 N.W.2d 90 (1973). Any 
attempt to do so is of no effect, and the original sentence 
remains in force. Jd. The circumstances under which a judge 
may correct an inadvertent mispronouncement of a sentence 
are limited to those instances in which it is clear that the 
defendant has not yet left the courtroom; it is obvious that the 
judge, in correcting his or her language, did not change in any 
manner the sentence originally intended; and no written nota- 
tion of the inadvertently mispronounced sentence was made in 
the records of the court. State v. Foster, 239 Neb. 598, 476 
N.W.2d 923 (1991). 
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The district court’s November 30, 1999, order was a validly 
imposed sentence, the terms of which are a maximum of life 
imprisonment and a minimum (for parole eligibility purposes) 
of 20 years’ imprisonment. Even if that sentence was pro- 
nounced inadvertently, the order of commitment setting forth 
different terms was not issued until well after Schnabel had left 
the courtroom and a written notation had been made in the 
records of the court. Compare State v. Foster, supra. Under such 
circumstances, the district court erred in entering an order of 
commitment containing terms of Schnabel’s sentence that were 
inconsistent with the terms of the November 30 sentencing 
order. Schnabel’s assignment of error has merit, and the district 
court’s order of commitment must be vacated. 


CONCLUSION 
The district court erred by entering its December 1, 1999, 
order of commitment to the Department of Correctional 
Services, as the sentencing terms set forth in that order were 
inconsistent with the November 30 sentence imposed by the dis- 
trict court. The district court’s December | order of commitment 
is vacated, and the cause is remanded to the district court with 
directions to enter an order of commitment that is consistent 
with this opinion. 
ORDER VACATED, AND CAUSE 
REMANDED WITH DIRECTIONS. 
Henpry, C.J., not participating. 


JAMES LOGSDON, APPELLANT, V. ISCO CoMPANY AND AMERICAN 
MororisT INSURANCE COMPANY, APPELLEES. 
618 N.W.2d 667 


Filed October 27, 2000. No. S-00-035. 


1. Workers’ Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court did not support the order or award. 
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___: __. In determining whether to affirm, modify, reverse, or set aside a judgment 
of the Workers’ Compensation Court review panel, a higher appellate court reviews 
the findings of fact of the single judge who conducted the original hearing; the find- 
ings of fact of the single judge will not be disturbed on appeal unless clearly wrong. 
___: __. An appellate court is obligated in workers’ compensation cases to make its 
own determinations as to questions of law. 

Workers’ Compensation. Neb. Rev. Stat. § 48-101 (Reissue 1998) compensates 
injury caused an employee by an accident arising out of and in the course of his or her 
employment. 

Workers’ Compensation: Proof. In a workers’ compensation case, the plaintiff must 
establish by a preponderance of the evidence that the injury for which an award is 
sought arose out of and in the course of employment. 

___: __. The two phrases “arising out of” and “in the course of” in Neb. Rev. Stat. 
§ 48-101 (Reissue 1998) are conjunctive; in order to recover, a claimant must estab- 
lish by a preponderance of the evidence that both conditions exist. 

Workers’ Compensation: Proof: Words and Phrases. The phrase “arising out of,” 
as used in Neb. Rev. Stat. § 48-101 (Reissue 1998), describes the accident and its ori- 
gin, cause, and character, i.e., whether it resulted from the risks arising within the 
scope of the employee’s job; the phrase “in the course of,” as used in § 48-101, refers 
to the time, place, and circumstances surrounding the accident. 

Workers’ Compensation. The terms of the Nebraska Workers’ Compensation Act 
are to be broadly construed to accomplish the beneficent purpose of the act. 

__. All risks causing injury to an employee can be placed within three categories: (1) 
employment related—risks distinctly associated with the employment; (2) personal— 
risks personal to the claimant, e.g., idiopathic causes; and (3) neutral—a risk that is 
neither distinctly associated with the employment nor personal to the claimant. 

___. Under the positional risk doctrine, an employee’s injuries are compensable as 
long as employment duties put the employee in a position that the employee might not 
otherwise be in which exposes the employee to a risk, even though the risk is not 
greater than that of the general public. 

___. When an employee, in the course of his or her employment, is reasonably 
required to be at a particular place at a particular time and there meets with an acci- 
dent, although one which any other person then and there present would have met 
with irrespective of his or her employment, that accident is one “arising out of” the 
employment of the person so injured. 

___. The positional risk doctrine proceeds on the rationale that the particular source 
of injury is neutral because the nature of a known risk is associated with neither the 
employment nor the employee personally. 

___. Because the cause of an unexplained fall is unknown, the fall must be attributed 
to a neutral risk, i.e., one neither distinctly personal to a claimant nor associated with 
the claimant’s employment. 

Workers’ Compensation: Presumptions. When the “in the course of’ employment 
test is met in a purely unexplained-fall case, the injury will be presumed to “arise out 
of” the employment and is compensable within the meaning of Neb. Rev. Stat. 
§ 48-101 (Reissue 1998). 

Workers’ Compensation. Unexplained-fall cases begin with a completely neutral 
origin of a mishap, while idiopathic-fall cases begin with an origin which is admit- 
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tedly personal and which therefore requires some affirmative employment contribu- 
tion to offset the prima facie issue of personal origin. 

16. ___. When there is at least some evidence of a possibility of a personal or idiopathic 
factor contributing to the fall, the fall is not properly categorized as a purely unex- 
plained fall. 

17. Workers’ Compensation: Case Overruled. To the extent that Cochran v. Bellevue 
Bridge Commission, 174 Neb. 761, 119 N.W.2d 292 (1963), can be read to infer that 
purely unexplained-fall cases are not compensable in Nebraska, it is overruled. 


Appeal from the Nebraska Workers’ Compensation Court. 
Reversed and remanded with directions. 


Elizabeth A. Govaerts, of Vincent M. Powers & Associates, 
for appellant. 


Walter E. Zink II and Darla S. Ideus, of Baylor, Evnen, 
Curtiss, Grimit & Witt, for appellees. 


Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
NATURE OF CASE 
James Logsdon, the appellant, was injured at his workplace 
when he fell while walking during a morning break. The cause 
of Logsdon’s fall is unknown. This case presents the question 
whether unexplained falls in the course of employment are com- 
pensable under the Nebraska Workers’ Compensation Act. 


FACTUAL AND PROCEDURAL BACKGROUND 

At the time of his accident, Logsdon had been employed by 
ISCO Company (ISCO), the appellee, for 14 years as a proto- 
type machinist. On the morning of June 20, 1997, Logsdon was 
walking around the periphery of the ISCO building during his 
morming break. ISCO encouraged its employees to walk to keep 
them healthy and alert. 

While Logsdon was walking, there were some people walk- 
ing behind him with whom Logsdon was acquainted. Logsdon 
testified, “I turned around to talk to them; next thing I knew, I 
was in the ambulance. I don’t even remember falling. It’s not 
even in my memory.” The record contains no other evidence 
indicating how or why Logsdon fell. Logsdon suffered a frac- 
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tured skull and associated complications. He has completely 
recovered from those injuries except for a degree of permanent 
hearing loss. 

Logsdon filed a petition in the Workers’ Compensation Court 
seeking a determination of benefits. The single judge found that 
Logsdon’s injury was compensable and awarded him benefits. 
The review panel reversed the judgment of the single judge and 
ordered that Logsdon’s petition be dismissed, determining, 
based upon this court’s decision in Cochran v. Bellevue Bridge 
Commission, 174 Neb. 761, 119 N.W.2d 292 (1963), that unex- 
plained falls were purportedly not compensable in Nebraska. 
Logsdon perfected this appeal, and we subsequently granted 
Logsdon’s petition to bypass the Nebraska Court of Appeals. 


ASSIGNMENT OF ERROR 
Logsdon assigns that the review panel erred in holding that 
injuries sustained in an unexplained fall occurring within the 
scope and course of employment were not compensable under 
the Nebraska Workers’ Compensation Act. 


STANDARD OF REVIEW 

[1-3] An appellate court may modify, reverse, or set aside a 
Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the mak- 
ing of the order, judgment, or award; or (4) the findings of fact 
by the compensation court did not support the order or award. 
Ramsey v. State, 259 Neb. 176, 609 N.W.2d 18 (2000); Owen v. 
American Hydraulics, 258 Neb. 881, 606 N.W.2d 470 (2000). In 
determining whether to affirm, modify, reverse, or set aside a 
judgment of the Workers’ Compensation Court review panel, a 
higher appellate court reviews the findings of fact of the single 
judge who conducted the original hearing; the findings of fact of 
the single judge will not be disturbed on appeal unless clearly 
wrong. See, Bottolfson v. Bag ’N Save, 259 Neb. 124, 608 
N.W.2d 171 (2000); Zessin v. Shanahan Mechanical & Elec., 
251 Neb. 651, 558 N.W.2d 564 (1997). An appellate court is 
obligated in workers’ compensation cases to make its own deter- 
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minations as to questions of law. Bottolfson v. Bag ’N Save, 
supra. 


ANALYSIS 

[4,5] Neb. Rev. Stat. § 48-101 (Reissue 1998) compensates 
injury caused an employee by an accident arising out of and in 
the course of his or her employment. Torres v. Aulick Leasing, 
258 Neb. 859, 606 N.W.2d 98 (2000). In a workers’ compensa- 
tion case, the plaintiff must establish by a preponderance of the 
evidence that the injury for which an award is sought arose out 
of and in the course of employment. Owen v. American 
Hydraulics, supra; Frank v. A & L Insulation, 256 Neb. 898, 594 
N.W.2d 586 (1999). 

[6,7] The two phrases “arising out of” and “in the course of” 
in § 48-101 are conjunctive; in order to recover, a claimant must 
establish by a preponderance of the evidence that both condi- 
tions exist. Cox v. Fagen Inc., 249 Neb. 677, 545 N.W.2d 80 
(1996). The phrase “arising out of,” as used in § 48-101, 
describes the accident and its origin, cause, and character, i.e., 
whether it resulted from the risks arising within the scope of the 
employee’s job; the phrase “in the course of,” as used in 
§ 48-101, refers to the time, place, and circumstances surround- 
ing the accident. Cox v. Fagen Inc., supra. 

{8] There is no factual dispute in the instant case; the single 
judge found, and the parties agree, that the cause of Logsdon’s 
fall is unexplained. Similarly, ISCO does not contest that 
Logsdon was “in the course of” his employment, within the 
meaning of § 48-101, at the time of his accident. Thus, the ques- 
tion for this court is whether an unexplained fall, in the course 
of employment, is “arising out of” the employment within the 
meaning of § 48-101. In making this determination, we note that 
the terms of the Nebraska Workers’ Compensation Act are to be 
broadly construed to accomplish the beneficent purpose of the 
act. See Miller v. E.M.C. Ins. Cos., 259 Neb. 433, 610 N.W.2d 
398 (2000). 

[9] All risks causing injury to an employee can be placed 
within three categories: (1) employment related—trisks distinctly 
associated with the employment; (2) personal—trisks personal to 
the claimant, e.g., idiopathic causes; and (3) neutral—a risk that 
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is neither distinctly associated with the employment nor personal 
to the claimant. See, Monahan v. United States Check Book Co., 
4 Neb. App. 227, 540 N.W.2d 380 (1995); 1 Arthur Larson & Lex 
K. Larson, Larson’s Workers’ Compensation Law § 4.00 (2000). 
Harm that arises from risks distinctly associated with the 
employment is universally compensable. See id. Harm that can 
be attributed to personal or idiopathic causes is universally non- 
compensable. See id. It is within the neutral category that most 
controversy in modern compensation law occurs. 1 Larson & 
Larson, supra. In Nebraska, harm that arises from neutral risks (a 
risk having no particular employment or personal character) is 
generally compensable. See Monahan v. United States Check 
Book Co., supra, citing Nippert v. Shinn Farm Constr. Co., 223 
Neb. 236, 388 N.W.2d 820 (1986). See, also, Nunn v. Texaco 
Trading & Transp., 3 Neb. App. 101, 523 N.W.2d 705 (1994). 

The main issue presented here is whether an injury without an 
explanation is a compensable neutral injury. Courts have taken 
three approaches in addressing the “arising out of” element in 
unexplained-fall cases. One approach requires the worker to rule 
out idiopathic causes for the fall, and if he or she carries that 
burden, an inference arises that the fall arose out of the employ- 
ment. See, e.g., Phil A. Livesley Co. v. Russ, 296 Or. 25, 672 
P.2d 337 (1983). 

A second approach places the burden on the employee to 
show a causal connection between the injury and the employ- 
ment. This is the most difficult burden of causation for an 
employee to meet, and benefits will be denied where a causal 
connection is not established. See, e.g., Brickson v. ILHR 
Department, 40 Wis. 2d 694, 162 N.W.2d 600 (1968). 

{10] A third approach, which appears to be the majority 
approach in unexplained-fall cases, employs the positional risk 
doctrine. See, e.g., Circle K Store No. 1131 v. Indus. Com’n, 165 
Ariz. 91, 796 P.2d 893 (1990). Under this doctrine, an 
employee’s injuries are compensable as long as employment 
duties put the employee in a position that the employee might 
not otherwise be in which exposes the employee to a risk, even 
though the risk is not greater than that of the general public. /d. 

We have, in fact, adopted the positional risk doctrine in the 
context of injuries arising from neutral risks. In Nippert v. Shinn 
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Farm Constr. Co., supra, the plaintiff was injured when the con- 
struction site at which he was employed was struck by a tornado. 
In determining that the plaintiff’s injuries were compensable, 
this court overruled McGinn v. Douglas County Social Services 
Admin., 211 Neb. 72, 317 N.W.2d 764 (1982), and adopted the 
positional risk doctrine. See Nippert v. Shinn Farm Constr. Co., 
supra. Prior to Nippert, Nebraska courts used the “increased 
risk” test to determine when an injury arose out of the employ- 
ment. See McGinn v. Douglas County Social Services Admin., 
supra. The “increased risk” test focuses on whether a claimant’s 
work increased the risk of injury. It is a quantitative determina- 
tion that asks whether the claimant was more exposed to the risk 
than was the general public. See Crow v. The Americana Crop 
Hail Pool, Inc., 176 Neb. 260, 125 N.W.2d 691 (1964), over- 
ruled, Nippert v. Shinn Farm Constr. Co., supra. 

{11] In rejecting the “increased risk” test, we reasoned: 

““TW]hen one in the course of his [or her] employment 
is reasonably required to be at a particular place at a par- 
ticular time and there meets with an accident, although one 
which any other person then and there present would have 
met with irrespective of his [or her] employment, that acci- 
dent is one “arising out of” the employment of the person 
so injured.’ ” 

Nippert v. Shinn Farm Constr. Co., 223 Neb. 236, 238-39, 388 
N.W.2d 820, 822 (1986). This but-for reasoning is the foundation 
of the positional risk doctrine. Under this doctrine, a claimant is 
not required to rule out idiopathic causes, i.e., preexisting infir- 
mities. The positional risk doctrine has been adopted by many 
jurisdictions based on the principle that employees who are on 
the job and performing duties for their employers should be com- 
pensated for injuries occurring in the course thereof. 

[12] The positional risk doctrine further proceeds on the 
rationale that the particular source of injury is neutral because 
the nature of a known risk is associated with neither the employ- 
ment nor the employee personally. Svehla v. Beverly 
Enterprises, 5 Neb. App. 765, 567 N.W.2d 582 (1997). 
Similarly, a risk may be classified as neutral because the nature 
of the cause of harm may be unknown. 1 Arthur Larson & Lex 
K. Larson, Larson’s Workers’ Compensation Law § 7.04[1][a] 
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(2000). Fault concepts have no bearing in this analysis. 
Professor Larson correctly observes that “where the neutral-risk 
concept has been accepted for other purposes, a lot of confusion, 
circumlocutions, and fictions could be avoided in the unex- 
plained-fall cases by merely accepting the proposition that what 
is unexplained is neutral.” 1 Larson & Larson, supra, 
§ 7.04[1][c] at 7-21 to 7-22. 
The commonest example of [a neutral risk where the nature 
of the cause of harm is unknown] is the unexplained fall in 
the course of employment. If an employee falls while walk- 
ing down the sidewalk or across a level factory floor for no 
discoverable reason, the injury resembles that from. . . 
positional risks in this respect: The particular injury would 
not have happened if the employee had not been engaged 
upon an employment errand at the time. In a pure unex- 
plained-fall case, there is no way in which an award can be 
justified as a matter of causation theory except by a recog- 
nition that this but-for reasoning satisfies the “arising” 
requirement. In appraising the extent to which courts are 
willing to accept this general but-for theory, then, it is sig- 
nificant to note that most courts confronted with the unex- 
plained-fall problem have seen fit to award compensation. 
1 Larson & Larson, supra, § 7.04[1][a] at 7-15. See, e.g., Circle 
K Store No. 1131 v. Indus. Com’n, 165 Ariz. 91, 796 P.2d 893 
(1990); Waller v. Mayfield, 37 Ohio St. 3d 118, 524 N.E.2d 458 
(1988); Moore v. Darling Store Fixtures, 22 Ark. App. 21, 732 
S.W.2d 496 (1987); Taylor v. Twin City Club, 260 N.C. 435, 132 
S.E.2d 865 (1963). 
Similarly, Professor Larson maintains “the only rule that is 
consistent with the positional-risk doctrine” is 
the rule that an unexplained fall, being attributable neither 
to the employment nor to the claimant personally, is a neu- 
tral risk. It is no answer to this to say that the burden is on 
the claimant to prove his [or her] case. He [or she] has 
proved his [or her] case when he [or she] proves an injury 
by accident in the course of employment from a neutral 
risk—as much so when the neutral risk is an unexplained 
event as when it is an arrow out of nowhere. 
1 Larson & Larson, supra, § 7.04[{1][b] at 7-20. We agree. 
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[13,14] As noted above, this court adopted the positional risk 
doctrine, and accepted the theory of neutral risks, in Nippert v. 
Shinn Farm Constr. Co., 223 Neb. 236, 388 N.W.2d 820 (1986). 
We conclude that because the cause of an unexplained fall is 
unknown, the fall must be attributed to a neutral risk, i.e., one 
neither distinctly personal to a claimant nor associated with the 
claimant’s employment. We reaffirm our prior holding that in 
the case of an injury arising from a neutral risk, the positional 
risk doctrine applies. Thus, it logically follows that if the “in the 
course of” employment test is met in a purely unexplained-fall 
case, the injury will be presumed to “arise out of” the employ- 
ment. In the instant case, for example, Logsdon would not have 
been at the place of injury but for the duties of his employment. 
Consequently, a presumption arises that his injuries “arose out 
of” his employment, and this presumption was not rebutted by 
evidence of any idiopathic cause or other risk personal to the 
claimant. 

In urging this court to reach a contrary conclusion, ISCO 
relies, as did the review panel, on Cochran v. Bellevue Bridge 
Commission, 174 Neb. 761, 119 N.W.2d 292 (1963). In that 
case, the plaintiff was the widow of an employee with a history 
of heart disease and dizzy spells. The plaintiff’s husband was 
making a deposit at a local bank, in the course of employment, 
when he fell to the ground and fractured his skull. Jd. The 
autopsy revealed that the skull fracture was the cause of death. 
Id. In affirming the trial court’s denial of benefits, this court 
stated: 

This record discloses no evidence on behalf of the plain- 
tiff that the cause of the fall was industry-related. While - 
the plaintiff’s evidence attempted to establish an unex- 
plained fall, that would not be sufficient under the law in 
this jurisdiction. The record shows that [the plaintiff’s hus- 
band] during his lifetime did suffer from a type of heart 
disease as heretofore mentioned, and in the absence of any 
other explanation for the fall, [the plaintiff’s husband] 
could have fainted or blacked out, and fallen and hit his 
head on the cement sidewalk. The same thing could have 
happened at home or any other place he happened to be at 
the time he sustained an attack. There was no causal con- 
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nection between the fall and the employment in which [the 
plaintiff’s husband} was engaged in behalf of [his 
employer]. 

Id. at 770, 119 N.W.2d at 298. 

ISCO relies on the above-quoted language for the proposition 
that unexplained falls are noncompensable. An examination of 
Cochran v. Bellevue Bridge Commission, supra, however, 
reveals that this court did not use an unexplained-fall analysis, 
but, instead, the court reached its conclusion by relying on evi- 
dence of a possible idiopathic origin to the fall. 

{15,16} Professor Larson is quick to distinguish between 
unexplained falls and “idiopathic” falls. Unexplained-fall cases 
begin with a completely neutral origin of a mishap, while 
idiopathic-fall cases begin with an origin which is admittedly 
personal and which therefore requires some affirmative employ- 
ment contribution to offset the prima facie issue of personal ori- 
gin. Svehla v. Beverly Enterprises, 5 Neb. App. 765, 567 N.W.2d 
582 (1997). See, Chicago Tribune Co. v. Industrial Com., 136 
Ill. App. 3d 260, 483 N.E.2d 327, 91 Ill. Dec. 45 (1985) 
(explaining confusion between unexplained-fall and idiopathic- 
fall cases); 1 Arthur Larson & Lex K. Larson, Larson’s Workers’ 
Compensation Law § 7.04[1}[b} (2000). See, also, e.g., Waller v. 
Mayfield, 37 Ohio St. 3d 118, 524 N.E.2d 458 (1988); Moore v. 
Darling Store Fixtures, 22 Ark. App. 21, 732 S.W.2d 496 (1987) 
(distinguishing between unexplained and idiopathic falls). 
When there is at least some evidence of a possibility of a per- 
sonal or idiopathic factor contributing to the fall, the fall is not 
properly categorized as a purely unexplained fall. Svehla v. 
Beverly Enterprises, supra. See, also, 1 Larson & Larson, supra. 

[17] Cochran v. Bellevue Bridge Commission, supra, is dis- 
tinguishable from the instant case in that, in Cochran, there was 
evidence of an idiopathic factor causing or contributing to the 
fall. Therefore, Cochran was not a purely unexplained-fall case 
and does not support the construction placed upon it by ISCO 
and by the review panel. Compare Scott v. Young Men’s 
Christian Assn., 195 Neb. 746, 240 N.W.2d 587 (1976) (award 
of benefits affirmed where evidence of idiopathic condition was 
insufficient to support inference that condition caused otherwise 
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unexplained fall). Nonetheless, to the extent that Cochran y. 
Bellevue Bridge Commission, 174 Neb. 761, 119 N.W.2d 292 
(1963), can be read to infer that purely unexplained-fall cases 
are not compensable in Nebraska, it is overruled. 

In the instant case, we are presented with a purely unex- 
plained fall, which can be attributed only to a neutral risk. 
Consistent with our adoption of the positional risk doctrine, we 
conclude that Logsdon’s injuries resulted from a neutral risk and 
that his injuries are presumed to “arise out of” his employment 
at ISCO. This presumption was not rebutted by evidence of any 
idiopathic cause or other risk personal to Logsdon. Therefore, 
Logsdon’s injuries are compensable under the Nebraska 
Workers’ Compensation Act. There was not sufficient evidence 
in the record to warrant the judgment of reversal by the review 
panel. See Neb. Rev. Stat. § 48-185 (Reissue 1998). To the con- 
trary, the single judge’s award was warranted by the evidence, 
and the review panel erred in reversing that judgment. 


CONCLUSION 

Logsdon suffered an unexplained fall in the course of his 
employment which was compensable under the Nebraska 
Workers’ Compensation Act. The judgment of the Workers’ 
Compensation Court review panel is reversed, and the cause is 
remanded with directions to affirm the award entered by the sin- 
gle judge and to determine any statutory interest and fees to 
yeh Logsdon may be entitled. 

REVERSED AND REMANDED WITH DIRECTIONS. 


MorrIsON ENTERPRISES, APPELLANT, V. AETNA CASUALTY 
AND SURETY COMPANY ET AL., APPELLEES. 
619 N.W.2d 432 


Filed November 3, 2000. No. S-99-621. 


1. Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
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the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. _: __. Ona motion for summary judgment, the question is not how a factual issue 
is to be decided, but whether any real issue of material fact exists. 

4. Summary Judgment: Proof. The party moving for summary judgment has the bur- 
den to show that no genuine issue of material fact exists and must produce sufficient 
evidence to demonstrate that the moving party is entitled to judgment as a matter of 
law. 

5. __:__. A prima facie case for summary judgment is shown by producing enough 
evidence to demonstrate that the movant is entitled to a judgment in its favor if the 
evidence were uncontroverted at trial. 

6. Summary Judgment: Evidence: Proof. After the movant makes a prima facie case 
for summary judgment, the burden to produce evidence showing the existence of a 
material issue of fact that prevents judgment as a matter of law shifts to the party 
opposing the motion. 

7. Summary Judgment: Records: Appeal and Error. Affidavits, depositions, and 
other evidence considered at a hearing on a motion for summary judgment must be 
preserved in a bill of exceptions filed in the trial court before such evidence can be 
considered during appellate review of the motion. 

8. Records: Appeal and Error. Rulings of the trial court which do not appear in the 
record are not considered on appeal. 


Appeal from the District Court for Adams County: STEPHEN 
ILLINGWORTH, Judge. Reversed and remanded. 


William T. Session and Darwin E. Johnson, of The Session 
Law Firm, and Gary J. Nedved, of Keating, O’Gara, Davis & 
Nedved, P.C., for appellant. 


Robert T. Grimit and Darin J. Lang, of Baylor, Evnen, 
Curtiss, Grimit & Witt, for appellee Union Insurance Company. 


WRIGHT, GERRARD, STEPHAN, and McCormack, JJ., and 
HANNON, Judge. 


STEPHAN, J. 

Morrison Enterprises (Morrison) appeals from an order of the 
district court for Adams County granting summary judgment in 
favor of Union Insurance Company (Union). We conclude that 
the entry of summary judgment is not supported by the record 
and therefore reverse, and remand. 


BACKGROUND 
On March 21, 1994, Morrison filed this action against Union 
and several other insurance carriers seeking declaratory relief, 
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damages for breach of contract, and attorney fees pursuant to 
Neb. Rev. Stat. § 44-359 (Reissue 1998). Morrison sought a dec- 
laration of rights and obligations under multiple insurance poli- 
cies issued to Morrison and Morrison-Quirk Grain Corporation 
(Morrison-Quirk), its predecessor in interest, from 1954 through 
1980. Morrison alleged that the insurers were obligated to 
indemnify it for property damage caused by the release or 
threatened release of hazardous substances occurring at a grain 
elevator and grain storage facility in Hastings, Nebraska, which 
was owned and operated by Morrison-Quirk from 1955 through 
1975. Union filed an answer in which it denied most of 
Morrison’s material allegations and asserted several affirmative 
defenses. 

Union filed a motion for summary judgment on December 1, 
1994, which was overruled by the district court on January 24, 
1995, based upon a finding that “material questions of fact do 
exist.” Union filed another motion for summary judgment on 
March 10, 1998, accompanied by a notice of hearing to be held 
on April 7. On March 10, Union also filed a document entitled 
“Defendant Union Insurance Company’s Designation of 
Evidence in Support of Motion for Summary Judgment” listing 
eight specifically described exhibits and, as item No. 9, “All 
affidavits, depositions and other exhibits designated by Aetna 
(The Travelers Casualty & Surety Company) in support of its 
separate Motion for Summary Judgment.” 

The record on appeal consists of the following: a transcript; a 
bill of exceptions consisting of two boxes containing documents 
bearing exhibits 1 through 9, 11 through 48, 50 through 63, and 
65 through 190; and a supplemental bill of exceptions consist- 
ing of proceedings transcribed before the district court on April 
7, 1998. The index to the supplemental bill of exceptions states 
“Exhibits 1 through 10 were marked at previous hearings,” but 
those exhibits are not specifically described in the index and nei- 
ther the bill of exceptions nor the supplemental bill of excep- 
tions includes a verbatim record of any “previous hearings” at 
which such exhibits were marked, offered, or received. 

Counsel for all parties appeared at the April 7, 1998, hearing. 
The record includes references to pending motions for summary 
judgment in addition to that filed by Union, but such motions do 
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not appear in the transcript. During the hearing, counsel for one 
of the parties noted his understanding that “there have been no 
exhibits offered at this point.” After discussing another subject, 
the judge invited counsel to “[g]o ahead and offer whatever you 
want marked and received and the reporter can mark them. If 
there is no objection, we will receive them all.” At that point, the 
record reflects “Exhibits 11 through 63 marked for identifica- 
tion,” but it is unclear which party requested that this be done. 
The discussion on the record then shifted to possible trial dates, 
after which one of the attorneys inquired, “One other thing. 
Were we going to make a record on our exhibits or is that some- 
thing ... .” The hearing concluded with the following colloquy: 

THE COURT: I will reserve receiving any of [the 
exhibits] until you have an opportunity to object. If they 
are not objected to we will receive them all. 

[Counsel for Morrison]: If we have objections we are to 
notify you by letter and set a telephone hearing, your 
Honor? 

[Counsel for a codefendant]: I am not sure the record 
reflects my Affidavit was marked as an exhibit or submit- 
ted to the Court, filed, I believe, on March 7, 1998, cap- 
tioned Affidavit of Robert V. P. Waterman, Jr. in support of 
supplemental motion for summary judgment. It has been 
marked as Exhibit 57 and this is in the court file. 
Additionally, at the Court’s request we will be submitting 
the deposition of Richard Bornemeier as an exhibit which 
will be marked as Exhibit 61. Thank you, Your Honor. 

[Counsel for other codefendants]: [Codefendants] ten- 
der now their exhibits numbered 11 through 56, Your 
Honor, and I understand counsel for Morrison Enterprises 
will have an opportunity to look at those and doesn’t have 
an objection. 

Just so the Court knows, on behalf of those two compa- 
nies we would object and would have an objection to what 
I believe is going to be Morrison Enterprises Exhibit 62, 
(sic) which is Anna Stehlik’s Affidavit which is dated 
today, April 7, 1998. It was not filed with us in advance of 
the hearing or provided to us in advance of the summary 
judgment hearing and we first heard about it and first had 
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a chance to even peruse it just a few minutes ago, Your 
Honor. 

THE COURT: I'll give you an opportunity to peruse it 
and you can register your specific objections when we 
have this trial. 

[Counsel for Morrison]: Just for the record it - - - 

[Counsel for other codefendants]: The number was mis- 
stated. I apologize. 63, the Affidavit dated April 7, 1998. 

[Counsel for a codefendant]: We join in [counsel]’s 
objection and will also review it and file any appropriate 
objections at that time. 

THE COURT: Noted. All right, thank you, gentlemen. 

(End of proceedings) 

The case was then reassigned to another district judge after 
the hearing but before a ruling on Union’s motion for summary 
judgment. On December 4, 1998, the district court entered an 
order which included that ruling as well as rulings on other 
motions. That order recites “[t]he Court has reviewed the 
exhibits, Motions and briefs of the parties.” With respect to 
Union’s motion for summary judgment, the court stated: 

The Court is persuaded by Union’s argument that Liability 
may not attach to an excess or umbrella policy until the lim- 
its of the underlying policy or policies have been reached. 
It is the payment of the limits of the underlying policy or 
policies which trigger liability under an excess policy. 
[Citation omitted.] At this time Travelers has not paid the 
limits of its policies. The trial in this case will determine 
what if any amount must be paid on the primary policies. 
After concluding that the interests of judicial economy would 
not be served by requiring Union to remain a party in the litiga- 
tion, the district court sustained Union’s motion for summary 
judgment and dismissed Morrison’s claim against Union with- 
out prejudice. However, the district court did not direct entry of 
final judgment pursuant to Neb. Rev. Stat. § 25-705(6) (Cum. 
Supp. 1998). During the ensuing trial, Morrison reached a set- 
tlement agreement with the remaining defendants, and the dis- 
trict court dismissed the action pursuant to stipulation on May 3, 
1999. Morrison then perfected this appeal from the order grant- 
ing Union’s motion for summary judgment. 


MORRISON ENTERS. v. AETNA CAS. & SURETY CO. 639 
Cite as 260 Neb. 634 


ASSIGNMENTS OF ERROR 

Morrison asserts, summarized and restated, that the district 
court erred in granting Union’s motion for summary judgment 
because there was no dispute of fact that the liability limits of 
the underlying insurance policies would be exhausted. Further, 
Morrison maintains that the district court erred in declaring that 
Nebraska law requires that before an insured can be indemnified 
under an excess liability insurance policy, it must first exhaust 
all underlying primary insurance liability limits. 


STANDARD OF REVIEW 

(1-3] Summary judgment is proper when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
‘and that the moving party is entitled to judgment as a matter of 
law. Sack Bros. v. Great Plains Co-op, ante p. 292, 616 N.W.2d 
796 (2000). In reviewing a summary judgment, an appellate 
court views the evidence in a light most favorable to the party 
against whom the judgment is granted and gives such party the 
benefit of all reasonable inferences deducible from the evidence. 
Sack Bros. v. Tri-Valley Co-op, ante p. 312, 616 N.W.2d 786 
(2000); Sack Bros. v. Great Plains Co-op, supra. On a motion 
for summary judgment, the question is not how a factual issue is 
to be decided, but whether any real issue of material fact exists. 
Sack Bros. v. Great Plains Co-op, supra. 


ANALYSIS 

[4-6] Well-established principles govern the shifting of the 
evidentiary burden with respect to summary judgment. The 
party moving for summary judgment has the burden to show that 
no genuine issue of material fact exists and must produce suffi- 
cient evidence to demonstrate that the moving party is entitled 
to judgment as a matter of law. City State Bank v. Holstine, ante 
p. 578, 618 N.W.2d 704 (2000); Nebraska Popcorn v. Wing, 258 
Neb. 60, 602 N.W.2d 18 (1999). A prima facie case for summary 
judgment is shown by producing enough evidence to demon- 
strate that the movant is entitled to a judgment in its favor if the 
evidence were uncontroverted at trial. Jd. After the movant 
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makes a prima facie case for summary judgment, the burden to 
produce evidence showing the existence of a material issue of 
fact that prevents judgment as a matter of law shifts to the party 
opposing the motion. Nebraska Popcorn v. Wing, supra; Boyle v. 
Welsh, 256 Neb. 118, 589 N.W.2d 118 (1999). 

[7,8] Affidavits, depositions, and other evidence considered 
at a hearing on a motion for summary judgment must be pre- 
served in a bill of exceptions filed in the trial court before such 
evidence can be considered during appellate review of the 
motion. Durkan v. Vaughn, 259 Neb. 288, 609 N.W.2d 358 
(2000); Sindelar v. Hanel Oil, Inc., 254 Neb. 975, 581 N.W.2d 
405 (1998). Rulings of the trial court which do not appear in the 
record are not considered on appeal. Durkan v. Vaughn, supra; 
Dairyland Power Co-op v. State Bd. of Equal., 238 Neb. 696, 
472 N.W.2d 363 (1991). 

In Durkan, the appellant contended that the trial court erred 
in entering summary judgment against him because an affidavit 
which he had offered demonstrated the existence of a genuine 
issue of material fact. We noted that although the record 
reflected that the affidavit was offered, it did not appear in the 
bill of exceptions, and the record was silent regarding whether it 
was actually received and considered by the trial court. For these 
reasons, we did not consider the affidavit in our review of the 
summary judgment. 

In this case, some, but not all, of the documents contained in 
the bill of exceptions were marked as exhibits during the sum- 
mary judgment hearing, but none were formally and specifically 
offered by Union in support of its motion for summary judgment 
or by Morrison in opposition thereto. The judge who presided at 
the hearing specifically reserved ruling on the exhibits which 
were marked for identification, and the bill of exceptions 
reflects no subsequent proceedings at which any exhibits were 
received with respect to Union’s motion. Thus, while the judge 
to whom the case was subsequently reassigned recited in his 
order that he had reviewed “the exhibits,” the record is silent as 
to which exhibits were actually received and considered by the 
district court. For these reasons, we do not consider any of the 
exhibits on appeal, including the insurance policies which are 
the subject of this action. 
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The party moving for summary judgment has the burden of 
demonstrating that there is no genuine issue of material fact. 
This means that the moving party must produce enough evi- 
dence to demonstrate his or her entitlement to a judgment if the 
evidence remains uncontroverted. City State Bank v. Holstine, 
ante p. 578, 618 N.W.2d 704 (2000). Because the record does 
not reflect that any exhibit was received and considered by the 
district court, our review is limited to the pleadings. Union, in 
its answer, denied virtually all of the material allegations of the 
petition except those relating to its corporate existence and that 
of a codefendant, the fact that it “issued certain policies to 
Morrison-Quirk” which “speak for themselves,” and the fact 
that it did not file an action for declaratory relief with respect to 
Morrison’s claims. The insurance policies at issue are not 
appended to the pleadings, nor is the language of the policies 
admitted therein. The pleadings, when viewed in a light most 
favorable to Morrison, do not demonstrate an absence of gen- 
uine issues of material fact. 


CONCLUSION 

Based upon the record before us, we conclude that Union did 
not meet its burden of producing evidence that, if uncontro- 
verted, would have entitled it to judgment as a matter of law, and 
the district court therefore erred in granting its motion for sum- 
mary judgment. The judgment is therefore reversed, and the 
cause is remanded to the district court. 

REVERSED AND REMANDED. 

HENpRY, C.J., and CONNOLLY and MILLER-LERMAN, JJ., not 

participating. 
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JANE H. PROCHASKA, APPELLANT, V. 
DoucLas County, NEBRASKA, A MUNICIPAL CORPORATION, 
AND STATE OF NEBRASKA, APPELLEES. 
619 N.W. 2d 437 


Filed November 3, 2000. No. S-99-759. 


1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

2. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 

3. Summary Judgment. Summary judgment is proper where the facts are uncontro- 
verted and the moving party is entitled to judgment as a matter of law. 

4. Invitor-Invitee. A business possessor’s duty to use reasonable care for invitees on the 
premises is a nondelegable duty. 

5. ___. A business possessor of real estate cannot shift the duty of reasonable care for 
the premises to an agent or independent contractor employed to maintain all or part of 
the premises under the possessor’s control. 

6. Negligence: Contractors and Subcontractors: Liability. Liability for breach of a 
nondelegable duty is an exception to the general rule that one who employs an inde- 
pendent contractor is not liable for the independent contractor’s negligence. 

7. Actions: Pleadings: Parties: Notice: Limitations of Actions. The relation of an 
amended pleading back to the original filing is dependent upon four factors, all of 
which must be satisfied: (1) The basic claim must have arisen out of the conduct set 
forth in the original pleading; (2) the party to be brought in must have received such 
notice that it will not be prejudiced in maintaining its defense; (3) that party must or 
should have known that, but for a mistake concerning identity, the action would have 
been brought against it; and (4) the second and third requirements must have been ful- 
filled within the prescribed limitations period. 

8. Pleadings: Parties: Notice: Limitations of Actions. The keystone determining 
whether a change in party defendant relates back to the original pleading is whether 
the substituted party had notice of the suit within the period of limitations. 


Appeal from the District Court for Douglas County: RONALD 
E. REAGAN, Judge. Affirmed. 


Gregory R. Coffey, of Friedman Law Offices, for appellant. 


James S. Jansen, Douglas County Attorney, Bernard J. 
Monbouqiuette, and, on brief, Karl von Oldenburg, for appellee 
Douglas County. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and 
MILLER-LERMAN, JJ. 
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WriIGHT, J. 
NATURE OF CASE 

Jane H. Prochaska brought this action against Douglas 
County, Nebraska, seeking damages for an injury she allegedly 
sustained when she slipped and fell in the rotunda of the Hall of 
Justice in Omaha. The trial court entered summary judgment in 
favor of Douglas County, finding that the Omaha-Douglas 
Public Building Commission (Commission) was responsible for 
maintaining the rotunda in the Hall of Justice. The court found 
that the duty to maintain the building was specifically desig- 
nated under a lease agreement and was by statutory mandate 
within the province of the Commission. The court denied 
Prochaska’s oral request for leave to amend her petition by 
adding FBG Service Corporation as a party defendant and dis- 
missed Prochaska’s petition. The court subsequently denied 
Prochaska’s motion for new trial and her oral motion to substi- 
tute the Commission as a party defendant in place of Douglas 
County. Prochaska timely appealed. 


SCOPE OF REVIEW 

[1] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. 
O’Connor v. Kaufman, ante p. 219, 616 N.W.2d 301 (2000). 

[2] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. Smith v. Paoli Popcorn Co., ante p. 460, 618 
N.W.2d 452 (2000). 


FACTS 
On April 21, 1997, Prochaska slipped and fell in the rotunda 
of the Hall of Justice in Omaha. Prochaska subsequently served 
notice on Douglas County of a claim under the Political 
Subdivisions Tort Claims Act. On January 22, 1999, she notified 
the board of commissioners that since no action had been taken 
on her claim, she was withdrawing the claim from consideration. 
Prochaska then filed suit in Douglas County District Court, 
alleging that the injury she sustained was due to the negligence 


644 260 NEBRASKA REPORTS 


of Douglas County in failing to properly warn of a dangerous 
condition and in failing to properly supervise, maintain, safe- 
guard, and inspect the rotunda floor to prevent members of the 
public from slipping on its surface. The State of Nebraska was 
joined for subrogation purposes only. 

Douglas County generally denied the allegations of the peti- 
tion except for the fact that Prochaska was acting in her official 
capacity as a county judge when the injury occurred. Douglas 
County further alleged that it was not in charge of or responsi- 
ble for maintenance of the Hall of Justice. 

On April 7, 1999, Douglas County moved for summary judg- 
ment. At the hearing on the motion, Douglas County offered 
several exhibits that are summarized as follows: Exhibit 1 is a 
lease agreement dated May 9, 1972, between the Commission as 
lessor and Douglas County as lessee. The lease provided that the 
Commission would operate and maintain the Hall of Justice for 
use by both Douglas County and the city of Omaha. Exhibit 2 is 
a similar lease agreement between the Commission and the city 
of Omaha. Exhibit 3 is a fifth supplemental agreement to the 
leases described in exhibits 1 and 2. This agreement, dated 
August 23, 1995, allocates responsibility for Hall of Justice 
security to the Commission. Exhibit 4 is a contract dated 
September 23, 1996, for custodial services between the 
Commission and FBG Service Corporation, which contract pro- 
vides that FBG Service Corporation has the obligation to clean 
and maintain all floors in the Hall of Justice, including the hall- 
ways and rotunda. Exhibit 6 is the affidavit of Eric Pehrson, the 
administrator of the Commission, which recites that the 
Commission administers and maintains the Hall of Justice; that 
the rotunda of the Hall of Justice is under the control of the 
Commission; that as of April 21, 1997, Floor Brite Services had 
been hired by the Commission to maintain the waxing and pol- 
ishing of the rotunda floor; and that the Commission is respon- 
sible for the safe condition of the floor. 

In opposition, Prochaska offered two exhibits, which in sum- 
mary provided as follows: Exhibit 7, Prochaska’s affidavit, 
recites that her office is located in a building that is commonly 
referred to as the “Douglas County Hall of Justice” and that the 
Hall of Justice houses at least 12 “Douglas County” entities 
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(probation, conciliation court, court administrator, judges, sher- 
iff, county attorney, public defender, election commissioner, law 
library, et cetera). The affidavit further states that there is no 
office in the Hall of Justice that is designated as the “Omaha- 
Douglas Public Building Commission” and that the Hall of 
Justice directory contains no such listing. Exhibit 8 is Douglas 
County’s answers to interrogatories and requests for production. 

The trial court sustained Douglas County’s motion for sum- 
mary judgment, finding that the duty to maintain the Hall of 
Justice was within the province of the Commission. The court 
also denied Prochaska’s oral request for leave to amend her peti- 
tion by adding FBG Service Corporation as a party defendant. 

Prochaska subsequently filed a motion to reconsider or, in the 
alternative, for new trial. At the hearing on this motion, 
Prochaska’s attorney orally requested permission to substitute 
the Commission as the party defendant. The trial court rejected 
Prochaska’s motion to substitute parties and overruled her 
motion to reconsider. Prochaska timely appealed. 


ASSIGNMENTS OF ERROR 
Prochaska asserts that the trial court erred (1) in granting 
summary judgment, (2) in finding that Douglas County had no 
premises liability and owed no duty to her with regard to a per- 
sonal injury arising from a condition within the Hall of Justice, 
and (3) in refusing to grant her motion to substitute the 
Commission as the party defendant. 


ANALYSIS 

[3] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. 
O’Connor v. Kaufman, ante p. 219, 616 N.W.2d 301 (2000). 
Summary judgment is proper where the facts are uncontroverted 
and the moving party is entitled to judgment as a matter of law. 
Alegent Health Bergan Mercy Med. Ctr. v. Haworth, ante p. 63, 
615 N.W.2d 460 (2000). 

The first issue is whether there is any legal basis to impose 
liability upon Douglas County. Prochaska argues that Douglas 
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County, as the owner and occupant of the Hall of Justice, is a 
proper party and owes a duty of reasonable care to nontres- 
passers, which duty is nondelegable. 

Prochaska relies on Anderson v. Service Merchandise Co., 
240 Neb. 873, 485 N.W.2d 170 (1992). In Anderson, a retail 
store customer was injured when an overhead light fixture in the 
store fell and struck her. Anderson sued Service Merchandise 
Company, Inc. (Service Merchandise), which had leased the 
premises from Jewel Companies, Inc. Service Merchandise 
argued that it lacked exclusive control of the premises because 
it had hired Sylvania Lighting Services Corporation (Sylvania), 
an independent contractor, to take care of the overhead light fix- 
tures. After Sylvania had been added as a codefendant, the trial 
court granted the defendants’ motions for summary judgment. 
We reversed the summary judgment in favor of Service 
Merchandise and concluded that Service Merchandise was in 
exclusive control of the premises. Because Service Merchandise 
possessed and therefore controlled the site of the accident, it had 
a nondelegable duty to exercise reasonable care for the protec- 
tion of the plaintiff, a business invitee. 

Prochaska argues that Anderson is analogous because 
Douglas County possesses the Hall of Justice and therefore has 
a nondelegable duty of reasonable care in maintaining the 
premises for business invitees. Prochaska claims Douglas 
County was in possession or control of the rotunda because her 
office is located in a building that is commonly referred to as the 
“Douglas County Hall of Justice,” which houses at least 12 
“Douglas County” entities, and because there is no office 
located in the Hall of Justice that is designated as the 
“Omaha-Douglas Public Building Commission.” 

[4-6] We first consider whether Douglas County could dele- 
gate to the Commission the duty of reasonable care with regard 
to maintenance of the building. A business possessor’s duty to 
use reasonable care for invitees on the premises is a nondele- 
gable duty. Jd. A business possessor of real estate cannot shift 
the duty of reasonable care for the premises to an agent or inde- 
pendent contractor employed to maintain all or part of the 
premises under the possessor’s control. /d. Liability for breach 
of a nondelegable duty is an exception to the general rule that 
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one who employs an independent contractor is not liable for the 
independent contractor’s negligence. /d. 

In granting summary judgment in favor of Douglas County, 
the trial court relied upon Neb. Rev. Stat. § 13-1301 et seq. 
(Reissue 1997). Section 13-1301 states that the purpose of these 
sections is “to provide a means whereby buildings, structures, 
and facilities can be acquired, constructed, remodeled, or reno- 
vated and financed for use jointly by such cities and the respec- 
tive counties in which they are located.” Pursuant to § 13-1304: 

Any commission established . . . shall have power to: 
(1) Sue and be sued; 


(4) Acquire in the name of the city and county, by gift, 
grant, bequest, purchase, or condemnation, real property 


° 9 


(11) Make all other contracts, leases, and instruments 
necessary or convenient to the carrying out of the corporate 
purposes or powers of the commission. 

Section 13-1311 states: 
[T]he city and the county may each: 


(3) Convey or transfer to the commission any property 
. .. for use in connection with a project .. . . [T]he title 
thereto shall remain in the city or the county . . . but the 
commission shall have the use and occupancy thereof so 
long as its corporate existence continues. 

An agreement between Douglas County, the city of Omaha, 
and the Commission allocated responsibility for the security of 
the Hall of Justice to the Commission. By contract, the 
Commission hired FBG Service Corporation to clean and main- 
tain the floors in the Hall of Justice, including the hallways and 
rotunda. The affidavit from the administrator of the Commission 
stated that the Commission administered and maintained the 
Hall of Justice; that the Hall of Justice, including the rotunda, 
was under the control of the Commission; and that on or about 
April 21, 1997, the Commission was responsible for the rotunda 
and the safe condition of its floor. Based on the above- 
mentioned statutes and the evidence presented, the trial court 
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concluded that there was no legal basis for liability to Prochaska 
on the part of Douglas County. The court determined that main- 
tenance of the premises was the legal duty of the Commission at 
the time of Prochaska’s injury. 

Our determination of whether Douglas County was a business 
possessor of the Hall of Justice is a question of law. On a ques- 
tion of law, an appellate court is obligated to reach a conclusion 
independent of the determination reached by the court below. 
Smith v. Paoli Popcorn Co., ante p. 460, 618 N.W.2d 452 
(2000). 

Section 13-1311(3) permitted Douglas County to convey to 
the Commission the use and occupancy of the Hall of Justice for 
so long as the Commission’s corporate existence continued. 
Section 13-1304(4) permitted the Commission to acquire in the 
name of the city and the county real property for its corporate 
purposes and use. The record establishes that maintenance of the 
Hall of Justice, including the rotunda, remains the responsibility 
of the Commission and not Douglas County. Thus, we conclude 
that Douglas County was not a business possessor of the Hall of 
Justice and that it owed no duty to Prochaska. 

We next consider Prochaska’s argument that under the 
relation-back doctrine, if the Commission was the proper party 
defendant, she should have been permitted to substitute the 
Commission as a defendant. Prochaska claims the trial court 
erred by not allowing her to so amend her petition. In support, 
she relies upon Zyburo v. Board of Education, 239 Neb. 162, 474 
N.W.2d 671 (1991), and New Light Co. v. Wells Fargo Alarm 
Servs., 252 Neb. 958, 567 N.W.2d 777 (1997). 

In Zyburo, a school’ guidance counselor sought judicial 
review of an administrative decision that discharged him from 
his permanent employment. He filed a petition against the board 
of education within 30 days after the board’s order discharging 
him, but his amended petition against the school district was not 
filed within 30 days. Zyburo argued that the substitution of par- 
ties did not render the amended petition untimely, since the orig- 
inal petition naming the board of education gave the school dis- 
trict notice of the suit within the 30-day limitations period. 

[7,8] We stated that relation back is dependent upon four fac- 
tors, all of which must be satisfied: (1) The basic claim must 
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have arisen out of the conduct set forth in the original pleading; 
(2) the party to be brought in must have received such notice that 
it will not be prejudiced in maintaining its defense; (3) that party 
must or should have known that, but for a mistake concerning 
identity, the action would have been brought against it; and (4) 
the second and third requirements must have been fulfilled 
within the prescribed limitations period. Zyburo v. Board of 
Education, supra. The keystone determining whether a change 
in party defendant relates back to the original pleading is 
whether the substituted party had notice of the suit within the 
period of limitations. Id. 

In denying Prochaska’s motion to substitute the Commission, 
the trial court found that neither the second nor the third factor 
was present in the case. The court found that Douglas County 
was not an alter ego of the Commission. Although the court 
noted that some members of the governing board of the 
Commission were also members of the governing board of 
Douglas County, the court concluded it was beyond the “wildest 
imagination” those members would immediately recognize that 
the litigation naming Douglas County as a defendant was in 
error and that the Commission should have been named as the 
defendant. 

Prochaska asserts that the trial court should have permitted 
the substitution of the Commission as a party defendant because 
Douglas County and the Commission are inextricably inter- 
twined. We disagree. The Commission is a separate political 
subdivision. Although there may be mutual members on the 
governing boards of both entities, it is not reasonable to con- 
clude either that such members would recognize that litigation 
naming Douglas County as the defendant should have been 
brought against the Commission or that the Commission was the 
alter ego of Douglas County. 

Zyburo is factually distinguishable because there we con- 
cluded that for purposes of notice, the board of education and 
the school district were one and the same. Service upon the 
board of education gave the school district notice within the lim- 
itations period that the district was a party to the action, and the 
district was not prejudiced by the substitution of its name for 
that of the board. 
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Prochaska’s reliance on New Light Co. v. Wells Fargo Alarm 
Servs., 252 Neb. 958, 567 N.W.2d 777 (1997), is also misplaced. 
In New Light Co., we allowed the substitution of a party plain- 
tiff as the real party in interest. That factual situation is com- 
pletely different from one allowing the substitution of a party 
defendant which has not been served or which did not have 
notice of the action within the time required by law. 

Thus, we agree with the trial court’s refusal to permit 
Prochaska to substitute the Commission as a party defendant. 
Douglas County and the Commission are separate entities, nei- 
ther of which is the alter ego of the other. Allowing Prochaska 
to substitute the Commission for Douglas County would preju- 
dice the Commission in its defense of the litigation. 


CONCLUSION 
For the reasons set forth herein, the judgment of the trial 
court is affirmed. 


AFFIRMED. 
HEnpry, C.J., not participating. 


ENTERPRISE PARTNERS, A NEBRASKA GENERAL PARTNERSHIP, 
APPELLANT, V. THE COUNTY OF PERKINS, A POLITICAL SUBDIVISION 
OF THE STATE OF NEBRASKA, APPELLEE. 
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Filed November 3, 2000. No. S-99-1096. 


1. Declaratory Judgments: Appeal and Error. In an appeal from a declaratory judg- 
ment, an appellate court, regarding questions of law, has an obligation to reach its 
conclusion independent from the conclusion reached by the trial court. 

2. Political Subdivisions: Counties. A county is a political subdivision of the state hav- 
ing subordinate powers of sovereignty conferred by the Legislature. 

3. Political Subdivisions: Legislature. A political subdivision has only that power del- 
egated to it by the Legislature; a grant of power to a political subdivision is to be 
strictly construed. 

4. Zoning: Words and Phrases. Zoning is the process that a community employs to 
legally control the use which may be made of property and the physical configuration 
of development upon tracts of land located within its jurisdiction. 

5. Zoning: Comprehensive Development Plans. Zoning regulations are invalid where 
a county board adopts zoning regulations before a comprehensive development plan 
is adopted. 


ENTERPRISE PARTNERS v. COUNTY OF PERKINS 651 
Cite as 260 Neb. 650 


Appeal from the District Court for Perkins County: JouHN P. 
Murphy, Judge. Reversed. 


Richard A. Dudden, of Padley & Dudden, P.C., for appellant. 
Richard H. Roberts, Perkins County Attorney, for appellee. 


Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

Enterprise Partners (Enterprise) brought a declaratory judg- 
ment action seeking the declaration of the trial court as to 
whether two ordinances passed by the Perkins County Board of 
Commissioners (the Board) were valid. These ordinances 
attempt to locally regulate livestock confinement facilities by 
regulating odor and flies emanating from the facilities 
(Ordinance 98-1) and by preventing the escape of animal waste 
onto land within the county (Ordinance 98-2). The trial court 
found generally for the Board and found that both ordinances 
were valid and enforceable. Enterprise appeals this ruling. This 
court removed this case from the Nebraska Court of Appeals 
under the power to regulate the caseloads of this court and the 
Court of Appeals. 


BACKGROUND 

In April 1998, the Board became aware of proposals to build 
hog confinement facilities in Perkins County. At subsequent 
meetings of the Board, individuals and public groups expressed 
concerns about the effect these types of facilities would have on 
the environment, on the health of the citizens of Perkins County, 
and the need to prevent these facilities from being built. The 
Board sent a letter to the Nebraska Department of 
Environmental Quality (DEQ) voicing its concerns and going on 
record as opposing the approval of a permit to allow Enterprise 
to construct a hog confinement facility in Perkins County. 

DEQ responded in a letter addressing the Board’s concerns 
and explaining evaluation procedures and the requirements that 
needed to be met in order for a permit to be issued. DEQ also 
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pointed out that two of the Board’s concerns could not be 
addressed by DEQ as it did not have the authority to regulate 
those issues. These issues were the odor and insects and the 
impact on county roads. DEQ stated that “[t]he Legislature has 
given counties the authority to implement land use planning and 
adopt zoning regulations which could govern the location of 
livestock facilities. Odors, dust and insects are considered to be 
nuisances and are not regulated by the DEQ.” With regard to the 
impact on county roads, DEQ stated that “[t]his is not an issue 
which DEQ can address, but as a local issue it may possibly be 
addressed through load limit restrictions.” 

Proposed ordinances were submitted to the Board, and dis- 
cussion was held on December 21, 1998. Ordinance 98-1 
attempts to locally regulate livestock confinement facilities by 
regulating odor emanating from the facility by requiring that 
certain parts of the facility be covered. By controlling odor, 
other problems with flies would be avoided. Ordinance 98-2 
requires large-scale livestock operations to demonstrate that no 
livestock waste, liquid or solid, would be carried or washed onto 
or into county roads, ditches, or properties adjacent to the facil- 
ity during or following a 25-year storm. This demonstration 
must also be updated on a yearly basis through inspections by 
the county. The Board passed both ordinances and increased the 
civil penalty contained in them from $200 to $5,000 per day for 
each violation. 

Enterprise filed a petition for declaratory judgment arguing 
that the ordinances are zoning ordinances and were passed in 
violation of Neb. Rev. Stat. § 23-114.03 (Reissue 1997) which 
requires the Board to have a county comprehensive development 
plan before the adoption of zoning regulations. The Board stip- 
ulated that it had not adopted a comprehensive zoning plan pur- 
suant to § 23-114.03. Enterprise also asserted that Ordinances 
98-1 and 98-2 contain environmental requirements that are 
specifically reserved for the state. Enterprise also argued that 
these ordinances deprived it of property without due process of 
law and that the Board lacked the authority to impose civil 
penalties. 

The trial court ruled that the ordinances were not zoning ordi- 
nances but fell within the exercise of police powers granted to 
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the counties by the Legislature, that no preemption or conflict 
existed between the ordinances and state statutes, and that the 
ordinances were not arbitrary or unreasonable and did not vio- 
late the constitution. The trial court found generally for the 
Board and found that both ordinances were valid and 
enforceable. 


ASSIGNMENTS OF ERROR 

Enterprise assigns as error the trial court’s finding that (1) 
Ordinances 98-1 and 98-2 fall within the exercise of police 
power granted to the counties by the Legislature, (2) the ordi- 
nances were not zoning ordinances, (3) the Board did not have 
to comply with § 23-114.03 when it adopted the ordinances and 
that they are valid, (4) Neb. Rev. Stat. § 54-2401 et seq. (Reissue 
1998) and Neb. Rev. Stat. § 81-1501 et seq. (Reissue 1994 & 
Cum. Supp. 1996) did not preempt the field in the areas covered 
by the ordinances, (5) the ordinances were additional to and 
complimentary to or in aid of the furtherance of § 54-2401 et 
seq. and § 81-1501 et seq., and (6) the ordinances were not arbi- 
trary and vague. 


STANDARD OF REVIEW 
[1] In an appeal from a declaratory judgment, an appellate 
court, regarding questions of law, has an obligation to reach its 
conclusion independent from the conclusion reached by the trial 
court. Dunn v. Daub, 259 Neb. 559, 611 N.W.2d 97 (2000); 
Callahan v. Washington Nat. Ins. Co., 259 Neb. 145, 608 
N.W.2d 592 (2000). 


ANALYSIS 

Enterprise assigns that the trial court erred in not finding 
that Ordinances 98-1 and 98-2 were zoning ordinances. 
Enterprise asserts that the ordinances are zoning ordinances and 
were passed by the Board in violation of § 23-114.03. 
Section 23-114.03 provides that “[zJoning regulations shall be 
adopted or amended by the county board only after the adoption 
of the county comprehensive development plan by the county 
board . . . .” Both Enterprise and the Board stipulated that 
“Perkins County, Nebraska, has not adopted a comprehensive 
zoning plan pursuant to Neb. Rev. Stat. §23-114, et. seq.” 
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Therefore, Enterprise concludes that Ordinances 98-1 and 98-2 
are invalid because the Board does not have a comprehensive 
development plan. We agree. 

[2,3] A county is a political subdivision of the state having 
subordinate powers of sovereignty conferred by the Legislature. 
Hoiengs v. County of Adams, 245 Neb. 877, 516 N.W.2d 223 
(1994). A political subdivision has only that power delegated to 
it by the Legislature; a grant of power to a political subdivision 
is to be strictly construed. Metropolitan Utilities Dist. v. Twin 
Platte NRD, 250 Neb. 442, 550 N.W.2d 907 (1996). 

Counties have the statutory authority to regulate the use of 
lands within their jurisdiction to promote the public health, 
safety, and welfare pursuant to § 23-114.03 and Neb. Rev. Stat. 
§ 23-174.10 (Reissue 1997). Section 23-114.03 states: 

Zoning regulations shall be adopted or amended by the 
county board only after the adoption of the county com- 
prehensive development plan by the county board and the 
receipt of the planning commission’s specific recommen- 
dations. Such zoning regulations shall be consistent with 
the comprehensive development plan and designed for the 
purpose of promoting the health, safety, morals, conve- 
nience, order, prosperity, and welfare of the present and 
future inhabitants of Nebraska, including, among others, 
such specific purposes as: 

(1) Developing both urban and nonurban areas; 

(2) Lessening congestion in the streets or roads; 

(3) Reducing the waste of excessive amounts of roads; 

(4) Securing safety from fire and other dangers; 

(5) Lessening or avoiding the hazards to persons and 
damage to property resulting from the accumulation or 
runoff of storm or flood waters; 

(6) Providing adequate light and air; 

(7) Preventing excessive concentration of population 
and excessive-and wasteful scattering of population or 
settlement; 

(8) Promoting such distribution of population, such 
classification of land uses, and such distribution of land 
development as will assure adequate provisions for trans- 
portation, water flowage, water supply, drainage, sanita- 
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tion, recreation, soil fertility, food supply, and other public 
requirements; 

(9) Protecting the tax base; 

(10) Protecting property against blight and depreciation; 

(11) Securing economy in governmental expenditures; 

(12) Fostering the state’s agriculture, recreation, and 
other industries; 

(13) Encouraging the most appropriate use of land in the 
county; and 

(14) Preserving, protecting, and enhancing historic 
buildings, places, and districts. 

Within the area of jurisdiction and powers established 
by section 23-114, the county board may divide the county 
into districts of such number, shape, and area as may be 
best suited to carry out the purposes of this section and reg- 
ulate, restrict, or prohibit the erection, construction, recon- 
struction, alteration, or use of nonfarm buildings or struc- 
tures and the use, conditions of use, or occupancy of land. 
All such regulations shall be uniform for each class or kind 
of land or buildings throughout each district, but the regu- 
lations in one district may differ from those in other dis- 
tricts. An official map or maps indicating the districts and 
regulations shall be adopted, and within fifteen days after 
adoption of such regulations or maps, they shall be pub- 
lished in book or pamphlet form or once in a legal news- 
paper published in and of general circulation in the county 
or, if none is published in the county, in a legal newspaper 
of general circulation in the county. Such regulations shall 
also be spread in the minutes of the proceedings of the 
county board and such map or maps filed with the county 
clerk. Nonfarm buildings are all buildings except those 
buildings utilized for agricultural purposes on a farmstead 
of twenty acres or more which produces one thousand dol- 
lars or more of farm products each year. 

Section 23-174.10 states: 

In any county which has adopted county zoning regula- 
tions, the county board, by resolution, may make regula- 
tions as may be necessary or expedient to promote the pub- 
lic health, safety, and welfare, including regulations to 
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prevent the introduction or spread of contagious, infec- 
tious, or malignant diseases; to provide rules for the pre- 
vention, abatement, and removal of nuisances, including 
the pollution of air and water; and make and prescribe reg- 
ulations for the construction, location, and keeping in 
order of all slaughterhouses, stockyards, warehouses, 
sheds, stables, barns, commercial feedlots, dairies, junk 
and salvage yards, or other places where offensive matter 
is kept, or is likely to accumulate. Such regulations shall be 
not inconsistent with the general laws of the state and shall 
apply to all of the county except within the limits of any 
incorporated city or village, and except within the unin- 
corporated area where a city or village has been granted 
zoning jurisdiction and is exercising such jurisdiction. 

The statutory language in these sections grants extensive 
powers to counties to regulate their lands. These powers, how- 
ever, are rooted in zoning, and zoning regulations can be enacted 
only after adoption of a county comprehensive development 
plan by a county board. § 23-114.03. 

[4] Zoning is “the process that a community employs to 
legally control the use which may be made of property and the 
physical configuration of development upon the tracts of land 
located within its jurisdiction.” Ford v. Bd. of Cty. Com’rs of 
Converse, 924 P.2d 91, 94 (Wyo. 1996). According to this defi- 
nition, Ordinances 98-1 and 98-2 are zoning regulations. 

In an appeal from a declaratory judgment, an appellate court, 
regarding questions of law, has an obligation to reach its con- 
clusion independent from the conclusion reached by the trial 
court. Dunn v. Daub, 259 Neb. 559, 611 N.W.2d 97 (2000); 
Callahan v. Washington Nat. Ins. Co., 259 Neb. 145, 608 
N.W.2d 592 (2000). 

Ordinance 98-1, regarding fly and odor control, states in per- 
tinent part: 

The Commissioners of Perkins County find that large 
livestock confinement facilities use lagoons to store and 
treat waste produced by animals in confinement. These 
lagoons produce odor. The odor is made up of many dif- 
ferent kinds of volatile compounds including ammonia, 
phenol, cresol, volatile fatty acids, aldehydes, bezene, 


ENTERPRISE PARTNERS v. COUNTY OF PERKINS 657 
Cite as 260 Neb. 650 


xylene and hydrogen sulfide. The Commissioners find that 
there has [sic] been reports of adverse health effects to cit- 
izens of other jurisdictions from exposure to the odor. By 
controlling odors, other problems such as flies can also be 
avoided. 


SECTION 2: COVERS REQUIRED 

2.01 An owner or operator of a large livestock confine- 
ment facility shall not operate a facility in Perkins County 
unless the following are covered: livestock waste storage 
containment structures that receives [sic] livestock waste 
on a regular basis and permanent livestock waste contain- 
ment structures in which an anaerobic pool is maintained. 
Facilities that have structures that receive livestock waste 
only on an [sic] sporadic baisis [sic] due to storm runoff 
are not required to have covers on their livestock waste 
containment structures. 

SECTION 3: INSPECTIONS 

3.01 The County shall have the right to inspect the site 
to insure [sic] compliance with the provisions of this 
regulation. 

Ordinance 98-1 attempts to legally control the use and devel- 
opment of property by requiring covers to be used for certain 
land uses and by restricting land use until inspection by the 
county. Ordinance 98-1 is therefore a zoning regulation. 

The Board has been given the power by the Legislature to 
regulate through the use of zoning but, pursuant to § 23-114.03, 
zoning regulations shall be adopted only after the adoption by 
the Board of a comprehensive development plan. Why the Board 
has never adopted a comprehensive development plan is not 
apparent from the record. Because of the failure of the Board to 
adopt such a plan, these ordinances are not valid as to 
Enterprise’s hog confinement facilities. 

In Deans v. West, 189 Neb. 518, 203 N.W.2d 504 (1973), this 
court concluded that zoning regulations were invalid where the 
county board adopted zoning regulations before a comprehen- 
sive development plan was adopted. In this case, the Board has 
stipulated that it has not adopted a comprehensive zoning plan 
pursuant to § 23-114.03. Therefore, we find Ordinance 98-1 to 
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be invalid and in violation of § 23-114.03 which provides 
“[zJoning regulations shall be adopted or amended by the county 
board only after the adoption of the county comprehensive 
development plan by the county board.” 

Ordinance 98-2, regarding the prevention of wastes being 
spilled on county roads, ditches, and property, states in pertinent 


part: 


The Commissioners find that large scale livestock con- 
finement facilities may present a threat of contamination 
and destruction of county roads, ditches, and property due 
to overflow of lagoon and impoundments during and fol- 
lowing storms, during operation, and during transport of 
livestock and livestock waste. To protect the County from 
such an occurrence. 


SECTION 2: PREVENTION OF APPLICATION OF 
LIVESTOCK WASTE ON COUNTY PROPERTY BY 
LARGE SCALE LIVESTOCK OPERATIONS 

2.01 Prior to construction or operation, an owner or 
operator of a large livestock confinement facility must 
demonstrate that the livestock waste, liquid or solid, will 
not be carried or washed onto or into county roads or 
ditches or properties adjacent to a facility during or fol- 
lowing a 25 year storm. 

2.02 The demonstration will include detailed elevation 
drawings, a description of the volume and physical charac- 
terization of the stored waste, and a hydrogeologic charac- 
terization of the facility site. This demonstration will be 
updated yearly. 

2.03 An owner or operator of a large livestock confine- 
ment facility must not allow livestock waste, liquid or solid 
to be washed, placed, or spilled onto county roads, ditches, 
or property from the facility or from a truck carrying live- 
stock or livestock waste, or from a pipe carrying liquid 
livestock waste. 

SECTION 3: INSPECTIONS 

3.01 The County shall have the right to inspect the site 
to insure [sic] compliance with the provisions of this 
regulation. 
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[5] Ordinance 98-2 attempts to legally control the use and 
development of property by requiring owners to pass a “demon- 
stration” before any construction or operation of a facility for 
certain land uses and by restricting land use until inspection by 
the county. Ordinance 98-2 is also a zoning regulation. 
According to Deans v. West, supra, zoning regulations are 
invalid where a county board adopts zoning regulations before a 
comprehensive development plan is adopted. The Board stipu- 
lated that it has not adopted a comprehensive zoning plan pur- 
suant to § 23-114.03. The ordinance goes beyond protection of 
the county’s roads and ditches; it also applies to “or properties 
adjacent to a facility.” This language means that if the overflow 
of the lagoon ran onto a neighbor’s property, not owned by the 
county, Enterprise would be in violation. As previously stated in 
this opinion, zoning is the process to control the physical con- 
figuration of development of tracts of land within its jurisdic- 
tion. Ordinance 98-2 is a zoning ordinance and, for the reasons 
previously stated, is invalid because the Board has never 
adopted a comprehensive zoning plan as required by 
§ 23-114.03. Therefore, we also find Ordinance 98-2 to be 
invalid and in violation of § 23-114.03. 


CONCLUSION 

Counties in Nebraska have been delegated the power to regu- 
late the use of lands within their jurisdiction to promote the pub- 
lic health, safety, and welfare pursuant to §§ 23-114.03 and 
23-174.10 since 1967. A county board may by resolution make 
regulations as may be necessary to promote the health, safety, 
and welfare of its public if it has adopted a comprehensive 
development plan as required by § 23-114.03. Since the Board 
has failed to adopt a comprehensive development plan, the 
Board does not have the authority to pass Ordinances 98-1 and 
98-2, as they are clearly zoning-related regulations. We there- 
fore conclude that Ordinances 98-1 and 98-2 are invalid. 

REVERSED. 
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DENTON W. BRUNGES, APPELLEE, V. 
Many E. BRUNGES, APPELLANT. 
619 N.W.2d 456 


Filed November 3, 2000. No. S-99-1115. 


Divorce: Property Division: Alimony: Attorney Fees: Appeal and Error. In 
actions for dissolution of marriage, an appellate court reviews the case de novo on the 
record to determine whether there has been an abuse of discretion by the trial judge. 
This standard of review applies to the trial court’s determinations regarding division 
of property, alimony, and attomey fees. 

Judgments: Evidence: Appeal and Error. In a review de novo on the record, an 
appellate court reappraises the evidence as presented by the record and reaches its 
own independent conclusions with respect to the matters at issue. 

Judges: Words and Phrases. An abuse of discretion occurs when the trial judge’s 
reasons or rulings are clearly untenable, unfairly depriving a litigant of a substantial 
right and denying just results in matters submitted for disposition. 

Divorce: Appeal and Error. Because appeals in domestic relations matters are heard 
de novo on the record, an appellate court is empowered to enter the order which 
should have been made as reflected by the record. 

Property Division. A marital estate includes property accumulated and acquired dur- 
ing the marriage through the joint efforts of the parties. 

_—. The date upon which a marital estate is valued should be rationally related to the 
property composing the marital estate. 

Property Division: Proof. Without substantiation by receipts, canceled checks, or 
other evidence, the testimony of a party that he or she spent or otherwise disposed of 
marital assets is not sufficient to support such allegation. 

Alimony. The purpose of alimony is to provide for the continued maintenance or sup- 
port of one party by the other when the relative economic circumstances and other 
enumerated criteria make it appropriate. 

Divorce: Property Division: Pensions. A court shall include as part of the marital 
estate, for purposes of the division of property at the time of dissolution, any pension 
plans, retirement plans, annuities, and other deferred compensation benefits owned by 
either party, whether vested or not vested. 

Divorce. In an action for dissolution of marriage, specific findings of fact must be 
made as to various contested issues, and it is a trial court’s duty to make those find- 
ings independently. 

Divorce: Attorney Fees: Appeal and Error. In a dissolution of marriage case, an 
award of attorney fees is discretionary, is reviewed de novo on the record, and will be 
affirmed in the absence of an abuse of discretion. 


Appeal from the District Court for Johnson County: RoBERT 
T. Finn, Judge. Affirmed in part, and in part reversed and 
remanded with directions. 


Sally A. Rasmussen, of Mousel, Garner & Rasmussen, for 
appellant. 
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Timothy W. Nelsen, of Fankhauser, Nelsen & Werts, P.C., for 
appellee. 


HENprRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Mary E. Brunges appeals from a decree of dissolution entered 
by the district court for Johnson County on August 24, 1999. 
This was the second decree of dissolution entered in this action, 
as the judgment of the trial court was reversed by this court in 
Brunges v. Brunges, 255 Neb. 837, 587 N.W.2d 554 (1998), 
because the trial court relied solely on the pleadings to find that 
the marriage between Mary and Denton W. Brunges was irre- 
trievably broken. Following retrial, the trial court entered a 
decree which dissolved the marriage, awarded custody of the 
minor children to Mary, provided for child support, and divided 
the marital estate. Mary appeals. 


SCOPE OF REVIEW 

[1] In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge. This 
standard of review applies to the trial court’s determinations 
regarding division of property, alimony, and attorney fees. 
Heald v. Heald, 259 Neb. 604, 611 N.W.2d 598 (2000). 

[2] In a review de novo on the record, an appellate court reap- 
praises the evidence as presented by the record and reaches its 
own independent conclusions with respect to the matters at 
issue. Id. 


FACTS 

Mary and Denton were married in Michigan on July 12, 1986, 
and four children were born to the marriage. Until April 1994, 
the parties lived together in Michigan, where they owned a home 
and Denton worked for Gerber Products Company (Gerber). 
During this time, Mary did not work outside the home. 

In April 1994, the parties separated and Mary and the children 
moved to Nebraska. In late summer or early fall, Denton quit his 
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job, sold the family home, and relocated to Nebraska, where the 
parties attempted a reconciliation that lasted until April 1995. 

Mary enrolled in college in the spring of 1995, and she antic- 
ipated graduating in December 1999. She was taking out student 
loans to pay for her education. She claimed to have no special 
training or skills that would otherwise allow her to find employ- 
ment to support her children. Federal income tax returns indi- 
cate that Mary had a total income of $5,201 in 1995 and $2,292 
in 1996. 

From September 1994 until September 1996, Denton worked 
for Excel Corp. and Cargill Processed Meats (Cargill). During 
1997, Denton worked for Maverick Media, Inc., Action Pig Co., 
and Larson Motors, Inc., where he was employed until August 
1998. From August 1998 to the time of retrial in May 1999, 
Denton worked at Auburn Ford, Inc., as a parts manager. 
Denton’s W-2 from Gerber indicated that he earned $25,558.49 
in 1992. The parties’ joint federal income tax returns indicated a 
total income of $30,605 in 1993 and $25,775 in 1994. Denton’s 
federal income tax returns indicate that he had a total income of 
$16,941.17 in 1996; $12,465 in 1997; and $15,906 in 1998. 
Auburn Ford’s payroll records indicate that he grossed $5,950 in 
the first quarter of 1999. At the time of retrial, Denton also had 
a 401K plan with Auburn Ford. 

Denton received $2,000 from the sale of the family home in 
Michigan on August 12, 1994, and Mary denied receiving any of 
the proceeds. Denton filed for immediate full distribution of his 
retirement account with Gerber on March 20, 1995. He received 
approximately $7,000 that he claims to have “put towards [sic] 
bills.” When the parties separated for the second time in 1995, 
Denton took with him a 1974 Chevrolet pickup truck, which he 
traded in on another car that was eventually wrecked. An affi- 
davit filed by Denton stated a value of $2,500 for the pickup in 
1996. By the time of the last hearing on this matter, the only 
marital assets remaining in the possession of Mary were some 
household personal belongings with a stated value of less than 
$400. 

Denton filed the dissolution action at issue in this case in 
Johnson County, Nebraska, on July 1, 1996. Mary entered a vol- 
untary appearance on July 16 and submitted her responsive 
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pleading on August 16. An order for temporary custody and sup- 
port was filed on September 9, giving custody of the children to 
Mary and ordering Denton to pay $452 per month for support. 

A hearing on the dissolution was held on December 18, 1996, 
at which time no witnesses testified and no depositions, 
exhibits, or written stipulations were offered or admitted into 
evidence. Both parties were present at the hearing, but neither 
party testified. The trial court ordered the marriage dissolved, 
and a decree of dissolution was filed on February 11, 1997. 
Mary subsequently appealed to the Nebraska Court of Appeals. 

In a memorandum opinion filed May 7, 1998, the Court of 
Appeals affirmed the judgment with regard to the issues of dis- 
solution and alimony, but reversed the judgment and remanded 
the cause for an evidentiary hearing on the issues of child sup- 
port, visitation, and custody. Upon further review, we reversed 
the decision of the Court of Appeals and remanded the cause 
with directions to reverse the trial court’s dissolution of the mar- 
riage and remand the cause for an evidentiary hearing pursuant 
to Neb. Rev. Stat. § 42-356 (Reissue 1998). See Brunges v. 
Brunges, 255 Neb. 837, 587 N.W.2d 554 (1998). Temporary 
custody of the children remained with Mary pending completion 
of the matters remanded to the trial court. 

On remand, the case came on for retrial on May 26, 1999. 
After receiving the testimony of both parties and one witness, as 
well as a number of exhibits, the trial court took the matter 
under advisement and asked the parties’ attorneys to submit 
briefs. After receiving the briefs, the trial court sent the attor- 
neys an e-mail that read: “After a review of the evidence and 
briefs, the Court finds generally in favor of Mr. Brunges and 
against Mrs. Brunges. [Denton’s attorney] to submit journal 
entry after approval as to form by [Mary’s attorney].” 

The trial court dissolved the marriage and awarded the care, 
custody, and control of the parties’ children to Mary, subject to 
Denton’s visitation. The trial court determined that Denton 
should pay child support in the amount of $295 per month and 
should carry health insurance on the minor children and that the 
parties would each pay 50 percent of any health care expenses 
not covered by insurance or medicaid. The trial court found that 
Denton’s retroactive child support for the period beginning 
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January 1, 1997, and ending May 1, 1999, would be calculated 
at $50 per month and that each party would receive two depen- 
dency exemptions for income tax purposes. 

The trial court awarded each party the personal property in 
his or her possession and directed Mary to provide Denton with 
certain personal effects which she might have in her possession. 
The trial court ordered that all debts incurred prior to April 30, 
1994, should be paid one-half by Denton and one-half by Mary 
and that debts incurred thereafter were to be paid by the party 
incurring the debt. The trial court declined to award Mary 
alimony, finding that she had a greater earning capacity than 
Denton and that Denton had no ability to pay alimony. The trial 
court declined to order Denton to reimburse Mary for half of his 
retirement account disbursement or the proceeds received from 
the sale of their home in Michigan. The trial court also declined 
to award Mary attorney fees or costs. Mary timely appealed. 


ASSIGNMENTS OF ERROR 

Mary assigns as error that the trial court erred (1) in failing to 
compensate her for marital assets that were liquidated by 
Denton following the parties’ separation, (2) in failing to award 
her alimony, (3) in ruling that Denton’s current 401K plan was 
not relevant, (4) in failing to read the decree of dissolution 
before signing it, (5) in not receiving into evidence certain 
exhibits, and (6) in failing to award her attorney fees or costs. 


ANALYSIS 

In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge. This 
standard of review applies to the trial court’s determinations 
regarding division of property, alimony, and attorney fees. 
Heald v. Heald, 259 Neb. 604, 611 N.W.2d 598 (2000). 

In a review de novo on the record, an appellate court reap- 
praises the evidence as presented by the record and reaches its 
own independent conclusions with respect to the matters at issue. 
However, where the credible evidence is in conflict on a material 
issue of fact, the appellate court considers and may give weight 
to the fact that the trial judge heard and observed the witnesses 
and accepted one version of the facts rather than another. See id. 
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[3] An abuse of discretion occurs when the trial judge’s rea- 
sons or rulings are clearly untenable, unfairly depriving a liti- 
gant of a substantial right and denying just results in matters 
submitted for disposition. Sharkey v. Board of Regents, ante p. 
166, 615 N.W.2d 889 (2000). 

[4] Because appeals in domestic relations matters are heard 
de novo on the record, an appellate court is empowered to enter 
the order which should have been made as reflected by the 
record. Shockley v. Shockley, 251 Neb. 896, 560 N.W.2d 777 
(1997). 

[5] Mary first argues that she was entitled to compensation 
for marital assets that were liquidated by Denton following the 
parties’ separation. The marital estate includes property accu- 
mulated and acquired during the marriage through the joint 
efforts of the parties. Davidson v. Davidson, 254 Neb. 656, 578 
N.W.2d 848 (1998). The issue is whether the trial court abused 
its discretion in not including previously liquidated assets as 
part of the marital estate. 

At the time of trial, the only assets remaining were those in 
Mary’s possession. These assets had a stated value of $336.50. 
They were awarded to Mary and are not in dispute. The dispute 
concerns assets that the parties acquired during their marriage 
which Denton claimed he spent or otherwise disposed of fol- 
lowing the parties’ separation. Those assets included Denton’s 
Gerber retirement account, $2,000 received from the sale of the 
family home in Michigan, and a 1974 Chevrolet pickup truck. 

During Denton’s employment with Gerber in Michigan, he 
accumulated a retirement account. Exhibit 4 shows that Denton 
applied for distribution of these funds on March 20, 1995, and 
that his application was received by Gerber on March 24. The 
gross distribution was $8,802.88, of which $1,760.58 went to 
the Internal Revenue Service for federal taxes and $7,042.30 
went to Denton as the net distribution. Denton testified that 
these funds were “put towards [sic] bills,” but did not offer any 
testimony or documentation as to the specific bills that were 
paid. Mary did not receive any of these retirement funds. 

During discovery, Denton was requested to produce docu- 
mentation concerning retirement accounts from the date of the 
parties’ marriage, including the Gerber retirement account; a 
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Cargill retirement account; and a 401K account that Denton and 
his employer, Auburn Ford, were contributing to in 1999, 
Denton’s response to this discovery request stated: “Not appli- 
cable.” Denton was further asked in interrogatories to identify 
any and all debts in his, Mary’s, or the children’s names that 
were outstanding at the time of the separation and the amounts 
paid. He identified one payment of $30 made to Gerber Federal 
Credit Union. 

Mary also asserts that Denton did not account for $2,000 
received from the sale of the family home in Michigan. When 
the real estate was sold, Mary and Denton were to receive 
$2,000 from the buyer. Denton testified that the parties each 
received $2,000 from the buyer. However, Mary testified that 
she did not receive any money from the sale of the real estate. 
The documents involving the sale of the real estate show that 
only Denton’s signature was notarized. Mary’s signature was 
apparently added after the document had been notarized. Denton 
testified that he had opened two accounts at American National 
Bank on September 19, 1994. One was a savings account in 
which he deposited $1,480.22 of the proceeds from the sale of 
the real estate, and the other was a checking account in which he 
deposited $400. There was no explanation by Denton as to what 
he did with the funds deposited into these two accounts. 

The final item of property at issue was the 1974 Chevrolet 
pickup truck. At trial, Mary attempted to offer an affidavit 
Denton had filed in a prior action which showed the value of the 
pickup at $2,500. The trial court sustained Denton’s objection as 
to relevance. Mary requests that we consider this affidavit as 
evidence of the value of the pickup in determining distribution 
of the property. 

Mary argues that Denton did not adequately account for the 
proceeds of the Gerber retirement account or the real estate sale. 
We agree. In Halouska v. Halouska, 7 Neb. App. 730, 585 
N.W.2d 490 (1998), the husband liquidated two marital broker- 
age service accounts during the pendency of the divorce. He tes- 
tified at trial that he had used these funds to pay marital debts. 
The trial court ruled that without documentation, it could not 
determine whether those debts had been paid. The Court of 
Appeals affirmed on this issue, holding that without substantia- 
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tion of receipts, canceled checks, or statements, the trial court 
could not have taken the word of one party over another when it 
came to a determination of liquidated marital assets. 

In Choat v. Choat, 218 Neb. 875, 359 N.W.2d 810 (1984), we 
concluded that the husband’s failure to account for proceeds 
received from the sale of livestock as a marital asset was a cir- 
cumstance which would be considered when assessing responsi- 
bility for payment of the marital debt. We held the husband 
accountable for the amount of proceeds received from the sale 
of the livestock and ordered him to pay the marital debts that 
could have been paid with those proceeds. 

[6,7] Here, the trial court ruled that the marital assets liqui- 
dated by Denton following the parties’ separation did not have 
to be accounted for because of the lapse of time between the par- 
ties’ separation and the retrial. We disagree. The date upon 
which the marital estate is valued should be rationally related to 
the property composing the marital estate. Halouska v. 
Halouska, supra. Here, the proceeds from the retirement 
account and the real estate were assets of the marriage. Without 
substantiation by receipts, canceled checks, or other evidence, 
the testimony of that party that he or she spent or otherwise dis- 
posed of the assets is not sufficient to support such allegation. 
See id. We conclude that Denton has not properly accounted for 
the retirement account funds or the proceeds from the sale of the 
real estate and that the trial court abused its discretion in not 
including them in determining the marital estate. 

In a review de novo on the record, an appellate court reap- 
praises the evidence as presented by the record and reaches its 
own independent conclusions with respect to the matters at 
issue. Heald v. Heald, 259 Neb. 604, 611 N.W.2d 598 (2000). 
From our de novo review of the record, we conclude that Mary 
should have been awarded a judgment of $4,500 as her share of 
the retirement account and the sale of the real estate. The trial 
court made no findings with regard to the 1974 Chevrolet pickup 
truck. The evidence establishes that the pickup was used to pur- 
chase another vehicle, which Denton testified had been wrecked 
at the time of the decree. We therefore conclude that the trial 
court did not abuse its discretion in failing to consider this as an 
asset of the marital estate. 
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(8] Next, Mary argues that the trial court abused its discretion 
in not awarding her alimony. The purpose of alimony is to pro- 
vide for the continued maintenance or support of one party by 
the other when the relative economic circumstances and the 
other enumerated criteria make it appropriate. See Neb. Rev. 
Stat. § 42-365 (Reissue 1998). 

The question presented is whether the trial court abused its 
discretion in not awarding alimony under the circumstances of 
this case. The trial court found that Mary had been attending 
college for the past 4 years and that although she testified that 
she had no idea what kind of a job she would obtain, she had an 
earning capacity greater than Denton’s. The trial court found 
that Denton did not have the funds available to pay alimony 
because the majority of his salary would be used to support his 
children and pay insurance. We conclude, under the circum- 
stances set forth herein, that the trial court did not abuse its dis- 
cretion in failing to award alimony to Mary. 

At the time of retrial, Denton had a 401K plan with Auburn 
Ford. The trial court concluded the plan was not relevant appar- 
ently on the basis that Denton had begun working for this 
employer following the parties’ separation. Mary argues that the 
trial court erred in ruling that Denton’s current 401K plan was 
not relevant to the dissolution action and in failing to allow her 
to adduce evidence of the plan. 

[9] During the entire pendency of a dissolution of marriage 
decree, the marital relation continues. Choat v. Choat, 218 Neb. 
875, 359 N.W.2d 810 (1984). “The court shall include as part of 
the marital estate, for purposes of the division of property at the 
time of dissolution, any pension plans, retirement plans, annu- 
ities, and other deferred compensation benefits owned by either 
party, whether vested or not vested.” Neb. Rev. Stat. § 42-366(8) 
(Reissue 1998). Thus, any pension plan, retirement plan, annu- 
ity, and other deferred compensation plan Denton had at the 
time of trial was relevant to the dissolution action, and the trial 
court erred in excluding the Auburn Ford 401K plan. We there- 
fore conclude that Denton should pay to Mary one-half of the 
value of the 401K plan with Auburn Ford computed to August 
24, 1999, the date of the decree of dissolution. Denton is ordered 
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to pay this sum at the rate of $50 per month with interest until 
the sum has been paid in full. 

Mary next argues that the trial court erred in signing the dis- 
solution decree without reading it or determining whether it 
accurately set forth the findings and orders of the court. In an 
e-mail the trial court sent to the parties, the court found gener- 
ally in favor of Denton and against Mary, but made no specific 
findings or orders. The trial court then requested that counsel for 
Denton prepare a decree and forward it to the court after it had 
been approved as to form by Mary’s attorney. 

[10] We comment on this assignment of error to point out and 
express our disapproval of such practice. First, the trial court did 
not make any independent findings of fact. In an action for dis- 
solution of marriage, specific findings of fact must be made as 
to various contested issues, and it is a trial court’s duty to make 
those findings independently. In the case at bar, the trial court’s 
actions did not conform to the legal standard required. 

Next, Mary argues that the trial court erred by not receiving 
certain exhibits into evidence. We dispose of this assignment of 
error by noting that the trial court did in fact abuse its discretion 
and that we have in our de novo review considered such evi- 
dence in determining the distribution of property and the award 
made herein. 

Mary next argues that the trial court abused its discretion in 
not awarding her a reasonable attorney fee and costs incurred in 
the divorce action. The trial court directed each party to pay any 
witness fees and costs of service they had incurred. From our de 
novo review, we conclude that Denton was not forthright in pro- 
ducing certain information with regard to his income. He failed 
to respond to discovery requests in good faith and in general 
increased the costs of litigation and impeded the judicial pro- 
cess. The record sets forth that Mary incurred costs for wit- 
nesses and sheriff’s fees. We award $144.52 of such costs to 
Mary and tax them against Denton. 

{11] In a dissolution of marriage case, an award of attorney 
fees is discretionary, is reviewed de novo on the record, and will 
be affirmed in the absence of an abuse of discretion. Shockley v. 
Shockley, 251 Neb. 896, 560 N.W.2d 777 (1997). At trial, Mary 
asked for an award of reasonable attorney fees and costs. Exhibit 
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31 is a statement for attorney services rendered between January 
and March 1999, totaling $2,632.11. Mary testified that in addi- 
tion to the $2,632.11, she owed a relative $2,500 to repay a loan 
for attorney fees relating to the appeal. The trial court concluded 
that it would not be appropriate to award attorney fees based on 
the financial situation of the parties and the award of assets to 
Mary. Under the circumstances of this case, since we have now 
adjusted the distribution of assets, we decline to modify the trial 
court’s order as to attorney fees. 


CONCLUSION 

The trial court abused its discretion in not considering the liq- 
uidated Gerber retirement account, the Auburn Ford 401K plan, 
and the proceeds from the sale of the real estate in determining 
the value of the marital estate. The trial court also abused its dis- 
cretion in not awarding certain costs to Mary that were incurred 
during the trial. We decline to modify the trial court’s order as 
to alimony or attorney fees. We award Mary $500 for the ser- 
vices of her attorney in this court. 

We therefore affirm in part, and in part reverse the judgment 
and remand the cause with directions that the trial court enter an 
order in accordance with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. 
DEBRA BEYER, APPELLANT. 
619 N.W.2d 213 


Filed November 9, 2000. No. S-99-698. 


1. Judgments: Jurisdiction: Appeal and Error. Determination of a jurisdictional issue 
which does not involve a factual dispute is a matter of law which requires an appel- 
late court to reach an independent conclusion. 

2. Standing: Jurisdiction: Parties, Standing is a jurisdictional component of a party’s 
case because only a party who has standing may invoke the jurisdiction of a court. 

3. Trial: Convictions: Appeal and Error. A conviction in a bench trial of a criminal 
case is sustained if the evidence, viewed and construed most favorably to the State, is 
sufficient to support that conviction. In making this determination, an appellate court 


10. 
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15. 
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does not resolve conflicts in evidence, pass on credibility of witnesses, evaluate expla- 
nations, or reweigh evidence presented, which are within a fact finder’s province for 
disposition. 

Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it. 

Courts: Jurisdiction: Appeal and Error. After an appeal has been perfected to an 
appellate court, the lower courts are divested of subject matter jurisdiction over that 
case. : 
___:__:__. As a general rule, a lower court is not reinvested with jurisdiction over 
acase until the appellate court’s mandate, or the functional equivalent thereof, is filed 
in the lower court. 

__: __: __. In order for an inferior court to reacquire jurisdiction, it must take 
action on the appellate court’s mandate. 

Final Orders: Time: Appeal and Error. An order of a district court becomes final 
for the purpose of issuing a mandate under Neb. Rev. Stat. § 25-2733 (Reissue 1995) 
only after the 30-day appeal time has run. 

Criminal Law: Final Orders: Appeal and Error. For purposes of appeal, an order 
entered during the pendency of a criminal cause is final only when no further action 
is required to completely dispose of the cause pending. 

—_:___: __. A judgment of the district court on appeal from a final order of an infe- 
rior court, which leaves nothing further to be done in the district court, is a final order, 
even though the case is remanded for further proceedings below. 

Criminal Law: Sentences: Final Orders: Appeal and Error. The trial court must 
pronounce sentence before a criminal conviction constitutes a final, appealable 
order. 

Constitutional Law: Criminal Law: Statutes. The void-for-vagueness doctrine 
requires that a penal statute define the criminal offense with sufficient definiteness 
that ordinary people can understand what conduct is prohibited and in a manner that 
does not encourage arbitrary and discriminatory enforcement. 

Constitutional Law: Statutes: Standing. To have standing to assert a claim of 
vagueness, a defendant must not have engaged in conduct which is clearly prohibited 
by the questioned statute and cannot maintain that the statute is vague when applied 
to the conduct of others. 

_——! __: __. The test for standing to assert a vagueness challenge is the same 
whether the challenge asserted is facial or as applied. 

Intent: Words and Phrases. The intent involved in an actor's conduct is a mental 
process and may be inferred from the conduct itself, the actor’s language in reference 
to the conduct, and the circumstances surrounding an incident. 


Appeal from the District Court for Dodge County, F.A. 


GossérT III, Judge, on appeal thereto from the County Court for 
Dodge County, DANiEL J. BECKWITH, Judge. Judgment of 
District Court affirmed in part and in part reversed, and cause 
remanded for further proceedings. 
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Timothy M. Schulz, of Yost, Schafersman, Lamme, Hillis, 
Mitchell, Schulz & Twidwell, P.C., for appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN; 
McCormMack, and MILLER-LERMAN, JJ. 


HENpky, C.J. 
INTRODUCTION 

Debra Beyer was convicted in Dodge County Court of theft 
of lost or mislaid property under Neb. Rev. Stat. § 28-514 
(Reissue 1995). Beyer appealed her conviction to the Dodge 
County District Court. The district court affirmed Beyer’s con- 
viction. Beyer appeals, claiming the district court erred in deter- 
mining that § 28-514 is constitutional on its face and as applied, 
and in determining that there was sufficient evidence to support 
the county court’s finding of guilt. We moved this case to our 
docket pursuant to our power to regulate the Nebraska Court of 
Appeals’ caseload and that of this court. See Neb. Rev. 
Stat. § 24-1106(3) (Reissue 1995). 


BACKGROUND 

On July 20, 1998, Beyer, a student at Bahner College of 
Hairstyling, found a cellular telephone on a curb near the inter- 
section of Platte Street and Military Avenue in Fremont, 
Nebraska. Beyer took the telephone to her residence at the col- 
lege and attempted to use it. The telephone did not work, and 
Beyer believed the battery was dead. The next day, Beyer 
offered to sell the telephone to a fellow student, Angela Victor, 
for $50. On July 24, Victor offered Beyer $40 for the telephone, 
which Beyer accepted. After purchasing the telephone, Victor 
and her boyfriend became suspicious that the telephone was 
stolen because of the low price at which Beyer had sold it. Later 
that day, they took the telephone to a Cellular One store to have 
the telephone’s “history checked.” 

A Cellular One employee determined the telephone had been 
reported stolen and called the police. A police officer arrived at 
the Cellular One store, and Victor told the officer that she had 
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purchased the telephone from Beyer, a fellow student at the col- 
lege. Denise Winter, who had reported her cellular telephone 
stolen on July 19, 1998, came to the store and identified the tele- 
phone as hers. 

The officer then contacted Beyer at her residence. Beyer ini- 
tially denied ever having the telephone or selling it to Victor, but 
later admitted that she found the telephone on the street, took it 
home, and attempted to use it. Even though the telephone did 
not work, Beyer believed the telephone was too nice to give 
away, so she decided to sell it to get money with which to pay 
bills. The officer asked Beyer if she was aware that not making 
a reasonable effort to locate the owner of lost property was theft. 
Beyer replied that she was not aware of that fact. When asked 
why she did not contact the police about finding the telephone, 
Beyer stated that she had never thought about it. 

Beyer then provided the officer with the following handwrit- 
ten statement: 

On July 20, 1998 I was leaving my friend Sarah’s house 
on Plate [sic] and Military St. - We were with Brenda in her 
car we were going to go drive around and we noticed a 
black bag phone on the corer of Platte so we stoped [sic] . © 
and picked it up - we went to the Bahner dorms where I 
live and plugged it in to see if it worked and it didn’t - I fig- 
ured that the battery was dead so I didn’t think anything 
about it - well I decided to sell it to one of the girlses [sic] 
boyfriends at school cuz [sic] I don’t have a car and there- 
for [sic] have no use for it and it was so nice I didn’t plan 
on just giving it away - I never even thought about calling 
the cops and reporting it - I just thought I’d use the money 
to pay off one of my many bills. 

Beyer was charged in Dodge County Court with theft of lost 
or mislaid property in violation of § 28-514. This section pro- 
vides in relevant part: 

A person who comes into control of property of another 
that he or she knows to have been lost, mislaid, or deliv- 
ered under a mistake as to the nature or amount of the 
property or the identity of the recipient commits theft if, 
with intent to deprive the owner thereof, he or she fails to 
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take reasonable measures to restore the property to a per- 
son entitled to have it. 

Beyer filed a motion to quash the complaint, asserting that 
§ 28-514 is unconstitutionally vague on its face. The county 
court overruled the motion, and the case was tried to the court. 
The police report, including Beyer’s written statement, and pho- 
tographs of the cellular telephone were introduced into evi- 
dence. No live testimony was adduced by either party. Beyer 
was convicted of theft of lost or mislaid property and ordered to 
pay $200 restitution, a $50 fine, and $684 in attorney fees. 

Beyer timely appealed her conviction to the Dodge County 
District Court, assigning several errors, including the contention 
that § 28-514 is unconstitutionally vague, that there was insuffi- 
cient evidence to support Beyer’s conviction, that there was no 
evidence to support the amount of restitution, and that the court 
was without authority to order Beyer to pay attorney fees. 

In an order dated May 17, 1999, the district court determined 
that § 28-514 was constitutional and that there was sufficient evi- 
dence in the record to support the conviction. However, the dis- 
trict court also determined that the county court did not have 
authority to order Beyer to pay attorney fees and that the county 
court failed to hold a restitution hearing in violation of Beyer’s 
due process rights. The district court affirmed Beyer’s conviction, 
vacated the order assessing attorney fees, and remanded the case 
to the county court for a hearing on the amount of restitution. 

On June 8, 1999, before the 30-day time limit from which to 
appeal the district court’s order had run, the county court held a 
hearing on the restitution issue. At the hearing, Beyer and the 
State entered into a stipulation as to the amount of restitution, 
agreeing that restitution in the amount of $39.99 was appropri- 
ate. The county court set the restitution amount at $39.99, 

On June 15, 1999, Beyer filed an appeal of the district court’s 
order affirming her conviction. The notice of appeal was filed 
with the district court within 30 days of entry of the district 
court’s order. 


ASSIGNMENTS OF ERROR 
Beyer asserts, rephrased and summarized, that the district 
court erred in (1) finding that § 28-514 is constitutional on its 
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face and as applied in this case and (2) finding that there was 
sufficient evidence in the record to affirm the county court’s 
finding of guilt. 


STANDARD OF REVIEW 

[1,2] Determination of a jurisdictional issue which does not 
involve a factual dispute is a matter of law which requires an 
appellate court to reach an independent conclusion. State v. 
Cushman, 256 Neb. 335, 589 N.W.2d 533 (1999). Standing is a 
jurisdictional component of a party’s case because only a party 
who has standing may invoke the jurisdiction of a court. /d. 

[3] A conviction in a bench trial of a criminal case is sus- 
tained if the evidence, viewed and construed most favorably to 
the State, is sufficient to support that conviction. State v. 
Blackman, 254 Neb. 941, 580 N.W.2d 546 (1998). In making 
this determination, an appellate court does not resolve conflicts 
in evidence, pass on credibility of witnesses, evaluate explana- 
tions, or reweigh evidence presented, which are within a fact 
finder’s province for disposition. Id. 


ANALYSIS 


JURISDICTION 

[4] Before reaching the legal issues presented for review, it is 
the duty of an appellate court to determine whether it has juris- 
diction over the matter before it. State v. McCracken, ante p. 
234, 615 N.W.2d 902 (2000). The State contends that this court 
lacks jurisdiction over Beyer’s appeal because at the time Beyer 
filed her appeal, jurisdiction was in the county court, rather than 
the district court. This argument arises out of the procedural 
posture presented in this case. 

After entry of the district court’s order on May 17, 1999, 
Beyer had 30 days to appeal that order. See Neb. Rev. Stat. 
§ 25-1912 (Cum. Supp. 1998). However, the county court held 
the restitution hearing on remand on June 8, before the 30-day 
time from which to appeal the district court’s May 17 order had 
run. After the restitution hearing was held, Beyer timely 
appealed the district court’s order of May 17. The State argues 
that the district court no longer had jurisdiction over the case 
when Beyer filed her appeal because the county court had reac- 
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quired jurisdiction over the case by holding the restitution 
hearing on June 8. The State argues that this court did not 
obtain jurisdiction on appeal from the district court’s order. 
Thus, we must determine whether the district court or the 
county court had jurisdiction over the case at the time Beyer 
filed her appeal. 

[5-7] We determine that the district court had jurisdiction at 
the time Beyer filed her appeal and that the county court was 
without jurisdiction to hold the restitution hearing. After an 
appeal has been perfected to an appellate court, the lower courts 
are divested of subject matter jurisdiction over that case. Billups 
v. Scott, 253 Neb. 293, 571 N.W.2d 607 (1997). As a general 
rule, a lower court is not reinvested with jurisdiction over a case 
until the appellate court’s mandate, or the functional equivalent 
thereof, is filed in the lower court. See, State v. Horr, 232 Neb. 
380, 441 N.W.2d 139 (1989); Rehn v. Bingaman, 152 Neb. 171, 
40 N.W.2d 673 (1950); State Bank of Beaver Crossing v. 
Mackley, 118 Neb. 734, 226 N.W. 318 (1929). In order for an 
inferior court to reacquire jurisdiction, it must take action on the 
appellate court’s mandate. State v. Joubert, 246 Neb. 287, 518 
N.W.2d 887 (1994). Neb. Rev. Stat. § 25-2733 (Reissue 1995) 
provides for the issuance of mandates from district court to 
county court. This section states, “Within two judicial days after 
the decision of the district court becomes final, the clerk of the 
district court shall issue a mandate . . . and transmit the mandate 
... to the clerk of the county court... .” 

[8] This court has stated that when no appeal is taken from a 
judgment, that judgment becomes final for all purposes. 
Caradori v. Hamilton, 193 Neb. 500, 227 N.W.2d 850 (1975). 
See, also, State v. Jonsson, 192 Neb. 730, 224 N.W.2d 181 
(1974) (judgment and sentence of district court becomes final 30 
days after it is entered and no appeal has been filed). However, 
an appeal properly perfected under the provisions of Neb. Rev. 
Stat. § 25-1911 (Reissue 1995) and § 25-1912 prevents any final 
judgment or order from becoming final while the appeal is pend- 
ing. Dewey v. Dewey, 192 Neb. 676, 223 N.W.2d 826 (1974). 
Accordingly, an order of a district court “becomes final” for the 
purpose of issuing a mandate under § 25-2733 only after the 
30-day appeal time has run. 
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In the present case, the earliest time at which a mandate, or 
its functional equivalent, could have issued from the district 
court was 30 days after entry of the district court’s May 17, 
1999, order. However, the county court held the restitution hear- 
ing before the 30-day time to appeal had run and a mandate 
could issue. The county court had no jurisdiction to act on the 
district court’s order of remand prior to the issuance and filing 
of a mandate. The county court was without jurisdiction to enter 
an order on the restitution issue, and that order is a nullity. See 
State v. Dvorak, 254 Neb. 87, 574 N.W.2d 492 (1998). See, also, 
State v. Rieger, 257 Neb. 826, 600 N.W.2d 831 (1999). The 
State’s contention that this court did not obtain jurisdiction on 
appeal because jurisdiction was in the county court at the time 
Beyer filed her appeal is without merit. 


EFFECT OF RESTITUTION HEARING 
ON BEYER’S RIGHT TO APPEAL 

The State next claims that “Beyer may not accept the benefits 
of the order of the district court and, after doing so, appeal from 
it.” Brief for appellee at 12. The State argues that by participat- 
ing in the restitution hearing which resulted in a reduction of the 
amount of restitution, Beyer lost her right to appeal the district 
court’s decision affirming the conviction, and her appeal should 
be dismissed. However, as previously determined, the county 
court was without jurisdiction to hold the restitution hearing and 
enter the order regarding restitution. Beyer could not accept a 
“benefit” by participating in a restitution hearing which the 
county court was without jurisdiction to hold. See State v. 
Trevino, 251 Neb. 344, 556 N.W.2d 638 (1996) (subject matter 
jurisdiction may not be created by consent or conduct of par- 
ties). Furthermore, Beyer could not accept the “benefit” of a 
reduction in the restitution amount when the county court was 
without jurisdiction to enter such order. The State’s contention 
is without merit. 


FINAL, APPEALABLE ORDER 
[9,10] The State next claims that there was no final order 
issued by the district court from which Beyer could appeal. We 
determine that Beyer has timely appealed from a final order of 
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the district court. For purposes of appeal, an order entered dur- 
ing the pendency of a criminal cause is final only when no fur- 
ther action is required to completely dispose of the cause pend- 
ing. State v. Hall, 252 Neb. 885, 566 N.W.2d 121 (1997); State 
v. Wieczorek, 252 Neb. 705, 565 N.W.2d 481 (1997). In Rohde v. 
Farmers Alliance Mut. Ins. Co., 244 Neb. 863, 509 N.W.2d 618 
(1994), this court determined that a judgment of the district 
court on appeal from a final order of an inferior court, which 
leaves nothing further to be done in the district court, is a final 
order, even though the case is remanded for further proceedings 
below. When the district court’s judgment on appeal remands 
the case for further proceedings in the inferior tribunal, the case 
is fully disposed of so far as the district court is concerned. Id. 
The district court’s judgment is final when it terminates the pro- 
ceedings in that court and leaves nothing pending therein. /d. 

Although Rhode was a civil case rather than a criminal case, 
we see no reason why the same logic should not apply in the 
criminal context. Sections 25-1911 and 25-1912 provide for an 
appeal from a final order of a district court in both civil and 
criminal cases. Thus, in the present case, once the district court 
rendered a judgment affirming Beyer’s conviction, the district 
court’s judgment was final for purposes of filing an appeal from 
that order, even though the case was remanded for further pro- 
ceedings on the restitution issue. The judgment terminated the 
proceedings in the district court, and its judgment could be fully 
executed without any further action by the district court. 

[11] However, the State claims, citing Kennedy v. State, 170 
Neb. 193, 101 N.W.2d 853 (1960), that the district court’s order 
was not a final, appealable order because it did not include a 
sentence. The State claims that because the district court vacated 
the payment of attorney fees and remanded the restitution issue 
without affirming the $50 fine, the district court’s order did not 
include a sentence. This argument is without merit. The rule 
announced in Kennedy is that the trial court must pronounce 
sentence before a criminal conviction constitutes a final, appeal- 
able order. Id. See, also, State v. Kaba, 210 Neb. 503, 315 
N.W.2d 456 (1982); State v. Shaw, 202 Neb. 766, 277 N.W.2d 
106 (1979). In the present case, the district court was sitting as 
an appellate court, not as a trial court sentencing a defendant. 
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Thus, the rule announced in Kennedy is not applicable to the dis- 
trict court’s order regarding Beyer’s appeal. The State’s con- 
tention that the district court’s order of May 17, 1999, was not a 
final, appealable order is without merit. 


STANDING 

Finally, the State claims that Beyer lacks standing to chal- 
lenge § 28-514 as unconstitutionally vague. Section 28-514 pro- 
vides that a person who comes into control of lost or mislaid 
property commits theft if he or she fails to take “reasonable 
measures” to restore the property to a person entitled to have it. 
Beyer claims § 28-514 is unconstitutionally vague because ordi- 
nary persons would not know what “reasonable measures” to 
take to restore the property to its owner. The State asserts that 
because Beyer took no measures to return the property to its 
rightful owner, she engaged in conduct which is clearly prohib- 
ited under the statute, and that thus Beyer lacks standing to 
assert a vagueness challenge. 

[12-14] The void-for-vagueness doctrine requires that a penal 
statute define the criminal offense with sufficient definiteness 
that ordinary people can understand what conduct is prohibited 
and in a manner that does not encourage arbitrary and discrimi- 
natory enforcement. State v. Roucka, 253 Neb. 885, 573 N.W.2d 
417 (1998). To have standing to assert a claim of vagueness, a 
defendant must not have engaged in conduct which is clearly 
prohibited by the questioned statute and cannot maintain that the 
statute is vague when applied to the conduct of others. State v. 
Irons, 254 Neb. 18, 574 N.W.2d 144 (1998); Roucka, supra; 
State v. Severin, 250 Neb. 841, 553 N.W.2d 452 (1996); State v. 
Carpenter, 250 Neb. 427, 551 N.W.2d 518 (1996); State v. 
Kelley, 249 Neb. 99, 541 N.W.2d 645 (1996). The test for stand- 
ing to assert a vagueness challenge is the same whether the chal- 
lenge asserted is facial or as applied. See id. 

Section 28-514 prohibits a person from taking control of lost 
or mislaid property without taking “reasonable measures” to 
restore the property to a person entitled to have it. The statute 
clearly prohibits a person from taking control of lost or mislaid 
property and doing nothing to restore that property to its right- 
ful owner. 
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Because the record in this case shows that Beyer took control 
of the cellular telephone and took no measures to restore the 
property to its rightful owner, she has no standing to challenge 
the constitutionality of the statute on the ground that the term 
“reasonable measures” is vague. Beyer took control of the tele- 
phone by picking it up at the intersection at which she found it 
and taking it back to her residence. Beyer then attempted to use 
the telephone, but the telephone did not work. The very next 
day, Beyer offered to sell the telephone to another student in 
order to get money with which to pay bills. Beyer admitted she 
was not aware that she needed to take measures to restore the 
telephone to its owner and “never even thought about calling the 
cops and reporting it.” Beyer took control of the property, then 
took no measures to restore it to its owner. Such conduct is 
clearly prohibited by § 28-514. 

In her brief, Beyer poses several hypothetical situations in an 
attempt to demonstrate the vagueness of the term “reasonable 
measures.” Beyer asserts that a person who finds a golf ball 
while out golfing would not know what measures to take to 
restore the golf ball to the person entitled to have it. She asserts 
that a person who finds a quarter, a $1 bill, a $5 bill, a $10 bill, 
or a $100 bill would not know what measures were reasonable 
to restore such property to the person entitled to have it. 
However, the court “will not examine the vagueness of the law 
as it might apply to the conduct of persons not before the court.” 
Roucka, 253 Neb. at 892, 573 N.W.2d at 422. Beyer “cannot 
maintain that the statute is vague when applied to the conduct of 
others.” See id. Beyer engaged in conduct which is clearly pro- 
hibited by § 28-514. Beyer lacks standing to challenge the con- 
stitutionality of the statute on the ground that the term “reason- 
able measures” is vague. 


SUFFICIENCY OF EVIDENCE 
Beyer asserts the district court erred in determining that there 
was sufficient evidence in the record to affirm the county court’s 
finding of guilt. Beyer claims the evidence was insufficient to 
show that she had the requisite criminal intent and that she failed 
to take reasonable measures to restore the property to the person 
entitled to have it. 
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A conviction in a bench trial of a criminal case is sustained if 
the evidence, viewed and construed most favorably to the State, 
is sufficient to support that conviction. State v. Blackman, 254 
Neb. 941, 580 N.W.2d 546 (1998). In making this determina- 
tion, an appellate court does not resolve conflicts in evidence, 
pass on credibility of witnesses, evaluate explanations, or 
reweigh evidence presented, which are within a fact finder’s 
province for disposition. /d. 

[15] The intent involved in an actor’s conduct is a mental pro- 
cess and may be inferred from the conduct itself, the actor’s lan- 
guage in reference to the conduct, and the circumstances sur- 
rounding an incident. State v. Marks, 248 Neb. 592, 537 N.W.2d 
339 (1995). See, also, State v. Becerra, 253 Neb. 653, 573 
N.W.2d 397 (1998); State v. Robbins, 253 Neb. 146, 570 N.W.2d 
185 (1997). 

Beyer claims the evidence is insufficient to show that she 
knew the telephone was lost or mislaid and that she took the tele- 
phone with the intent to deprive the owner thereof. Beyer claims 
that she may have thought the telephone was abandoned by the 
owner, rather than lost or mislaid, especially when she discov- 
ered the telephone did not work. However, the record does not 
support this claim. The record shows that Beyer found the tele- 
phone in a black carrying case on a curb near an intersection. It 
was not found in or near a trash receptacle where abandoned 
property might normally be found. Photographs of the telephone 
and the carrying case show both items to be in good condition. 
Beyer did not discover the telephone did not work until after she 
took it to her residence and attempted to use it. Furthermore, 
Beyer believed the reason the telephone did not work was simply 
that the battery was dead, which does not support an assumption 
that the owner intentionally discarded the telephone as “valueless 
property,” as Beyer asserts. Brief for appellant at 15. In her writ- 
ten statement, Beyer stated the telephone was “so nice” that she 
“didn’t plan on just giving it away” and that she sold the tele- 
phone to get money with which to pay bills. Viewed in the light 
most favorable to the State, this evidence is sufficient to support 
the finding that Beyer had the requisite criminal intent under 
§ 28-514 in that she knew the telephone was lost or mislaid and 
took it with the intent of depriving the owner thereof. 
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Beyer next claims that the evidence is insufficient to show she 
took no reasonable measures to restore the property to its owner. 
Beyer claims that because the police never asked her the specific 
question, “‘Did you make any efforts of any kind to return the 
cellular telephone to its rightful owner?’” the State failed to 
prove that Beyer took no measures to return the property. Brief 
for appellant at 13. However, as previously discussed, Beyer’s 
own written and oral statements support the finding that she 
took no reasonable measures to restore the telephone to its 
owner. Viewed in the light most favorable to the State, the evi- 
dence is sufficient to support this finding. The district court did 
not err in determining that there was sufficient evidence in the 
record to affirm the county court’s finding of guilt. 


CONCLUSION 
Beyer lacks standing to assert a vagueness challenge to 
§ 28-514, and the evidence was sufficient to support Beyer’s 
conviction. Thus, Beyer’s conviction is affirmed. However, 
because we have determined that the county court was without 
jurisdiction to hold the restitution hearing and that the county 
court’s order with respect to the restitution issue is a nullity, we 
remand the cause to the district court with directions to remand 
the matter to the county court for a hearing and determination on 
the amount of restitution. 
AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 


STRATEGIC STAFF MANAGEMENT, INC., APPELLANT, V. 
MICHAEL ROSELAND ET AL., APPELLEES. 
619 N.W, 2d 230 


Filed November 9, 2000. No. S-99-1043. 


1. Contracts: Appeal and Error. The construction of a contract is a matter of law, in 
connection with which an appellate court has an obligation to reach an independent, 
correct conclusion irrespective of the determinations made by the court below. 

2. Appeal and Error. Ina bench trial of an action at law, the factual findings by the trial 
court have the effect of a jury verdict and will not be set aside unless they are clearly 
wrong. 
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3. Contracts: Compromise and Settlement. A settlement agreement is subject to the 
general principles of contract law. 
4, :___. To have a settlement agreement, there must be a definite offer and an uncon- 


ditional acceptance. 

5. Contracts: Intent. When the terms of a contract are clear, a court may not resort 
to rules of construction, and terms are accorded their plain and ordinary meaning as 
an ordinary or reasonable person would understand them. In such a case, a court 
shal! seek to ascertain the intention of the parties from the plain language of the 
contract. 

6. Contracts. A contract provision to execute effectuating documents in the future is 
enforceable where all of the material terms are specified in the original contract and 
leave none to be agreed upon through future negotiations. 

7. Contracts: Parties. The implied covenant of good faith and fair dealing exists in 
every contract and requires that none of the parties to the contract do anything which 
will injure the right of another party to receive the benefit of the contract. 

8. Contracts. The question of a party’s good faith in the performance of a contract is a 
question of fact. 


Appeal from the District Court for Douglas County: PATRICIA 
A. LAMBERTY, Judge. Affirmed. 


Jeffrey A. Silver for appellant. 


Thomas F. Hoarty, Jr, and Scott A. Calkins, of Byam & 
Hoarty, for appellees. 


Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

Appellees Michael Roseland, Thomas Lentz, Timothy 
Brotzki, and Profit Advantage, Inc., filed a motion to enforce a 
settlement agreement reached during mediation negotiations 
with appellant Strategic Staff Management, Inc. (Strategic). 
Strategic resisted the motion, arguing that a final agreement had 
not been reached and that the appellees had acted in bad faith. 
After a hearing, the district court sustained the motion based on 
its findings that the parties had resolved all issues in dispute 
and that there was no credible evidence to support the allega- 
tions of bad faith. We conclude that a valid settlement agree- 
ment had been entered into by the parties and, therefore, affirm 
the district court’s decision to enforce the agreement according 
to its terms. 
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BACKGROUND 

Roseland, Lentz, and Brotzki are all former key employees of 
Strategic, a professional employer organization. All three termi- 
nated their employment with Strategic on May 21, 1998, and 
formed Profit Advantage, Inc., a company also engaged as a pro- 
fessional employer organization. As a preliminary matter, we 
note that the interests of Roseland, Lentz, and Brotzki coincide 
with the interests of Profit Advantage, Inc., in this appeal. 
Therefore, for ease of discussion, the appellees will be referred 
to as “Profit.” Strategic brought suit against Profit for alleged 
violations of Nebraska’s Trade Secrets Act, Neb. Rev. Stat. 
§§ 87-501 through 87-507 (Reissue 1999), and for tortious inter- 
ference with Strategic’s business contracts. 

The district court issued a 2-year temporary injunction against 
Profit, enjoining it from actively soliciting or contacting any of 
Strategic’s clients until May 21, 2000. Trial was set for July 12, 
1999. Before trial, the district court referred the matter to medi- 
ation, which was conducted on June 21. Corporate representa- 
tives for each party were present, as were the parties’ attorneys. 

During the mediation hearing, the parties reached an accord 
that was reduced to a memorandum of agreement. The memo- 
randum of agreement was reviewed by representatives for both 
sides and signed by each party’s attorney. We set forth the 


agreement: 
MEMORANDUM OF AGREEMENT 

1. The parties have agreed that the language of Judge 
Lamberty’s temporary injunction entered in the matter of 
Strategic Staff Management, Inc. vs. Roseland et. al. found 
at Docket 976 Number 768 in the District Court of 
Douglas County, Nebraska entered March 30, 1999 will 
extend by agreement of the parties until January 1, 2004, at 
which time it will expire. The agreement excepts from the 
injunction the customers listed in defendant’s response to 
interrogatory number, 5 and the new division of Central 
Logistics in Hastings Nebraska. 

2. Plaintiff will execute a general release of all claims in 
favor of all defendants except as to the Gottsch case filed 
in Douglas County District Court, any COBRA issues that 
may arise and future violations of the injunction. 
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3. The Plaintiff’s claim for damages in the injunction 
suit will be dismissed with prejudice. 

4. Each party will be responsible for their own attorney 
fees and costs in the injunction suit. 

That same day, Profit’s attorney, Thomas F. Hoarty, Jr., faxed 
and mailed a proposed general release and a proposed agreed 
order and judgment to Strategic’s attorney, Jeffrey A. Silver. The 
agreed order and judgment to be signed by the court was revised 
and signed by both Hoarty and Silver. Silver made changes to 
the general release and faxed a copy back to Hoarty the follow- 
ing day. Hoarty made Silver’s changes and returned a revised 
copy of the general release to Silver. 

A pretrial conference was scheduled for the next morning. 
Hoarty asked Silver to make additional changes to the general 
release that morning before the conference, and Silver agreed. 
Silver told Hoarty to get the changes made and delivered, and 
Silver would have Strategic’s representatives sign the general 
release. At the conference, the parties informed the court that a 
settlement had been reached. However, when Silver later had 
Strategic’s representatives in California review the latest revi- 
sion, Strategic indicated that it did not wish to proceed with the 
settlement. 

On July 7, 1999, Silver informed Profit that Strategic found 
the new language of the general release unacceptable and would 
not execute the settlement agreement and release. Strategic also 
accused Profit of intentionally contacting Strategic’s clients and 
slandering Strategic in violation of the spirit and intent of the 
settlement discussions. Profit then filed a motion to enforce the 
settlement agreement, which motion was resisted by Strategic. 

At a hearing on the motion, Silver acknowledged that he had 
executed the memorandum of agreement on behalf of Strategic 
and admitted that he had agreed to the new language of the gen- 
eral release suggested by Hoarty just before the pretrial confer- 
ence. After the hearing, the district court sustained the motion to 
enforce the agreement, based on its finding that the parties had 
reached an agreement which resolved all issues in dispute. The 
court further found that there was no credible evidence to sup- 
port Strategic’s allegations that Profit had contacted Strategic’s 
clients or disparaged or slandered Strategic. Finally, the court 
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noted that Strategic was unwilling to suggest alternative lan- 
guage for the section of the settlement agreement pertaining to 
the general release. The district court therefore ordered that all 
provisions of the parties’ agreement be enforced in accordance 
with the original memorandum of agreement and the agreed 
order and judgment. Strategic timely appeals from the district 
court’s order. 


ASSIGNMENTS OF ERROR 
Strategic assigns that the district court erred in finding that a 
settlement agreement existed between Strategic and Profit and 
in enforcing it accordingly. 


STANDARD OF REVIEW 

[1] The construction of a contract is a matter of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent, correct conclusion irrespective of the determi- 
nations made by the court below. Keller v. Bones, ante p. 202, 
615 N.W.2d 883 (2000); Fraternal Order of Police v. County of 
Douglas, 259 Neb. 822, 612 N.W.2d 483 (2000). 

[2] In a bench trial of an action at law, the factual findings by 
the trial court have the effect of a jury verdict and will not be set 
aside unless they are clearly wrong. Ruble v. Reich, 259 Neb. 
658, 611 N.W.2d 844 (2000); Bachman v. Easy Parking of 
America, 252 Neb. 325, 562 N.W.2d 369 (1997). 


ANALYSIS 

Strategic does not dispute that Silver had authority to sign the 
memorandum of agreement at the mediation hearing, but it con- 
tends that the district court should not have sustained Profit’s 
motion to enforce the settlement agreement because the memo- 
randum of agreement signed by Silver was not a final settlement. 

[3] A settlement agreement is subject to the general principles 
of contract law. Woodmen of the World Life Ins. Soc. v. Kight, 
246 Neb. 619, 522 N.W.2d 155 (1994). The construction of a 
contract is a matter of law, in connection with which an appel- 
late court has an obligation to reach an independent, correct con- 
clusion irrespective of the determinations made by the court 
below. Keller v. Bones, supra; Fraternal Order of Police v. 
County of Douglas, supra. 
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[4,5] To have a settlement agreement, there must be a definite 
offer and an unconditional acceptance. Heese Produce Co. v. 
Lueders, 233 Neb. 12, 443 N.W.2d 278 (1989). When the terms 
of a contract are clear, a court may not resort to rules of con- 
struction, and terms are accorded their plain and ordinary mean- 
ing as an ordinary or reasonable person would understand them. 
In such a case, a court shall seek to ascertain the intention of the 
parties from the plain language of the contract. Farmers Union 
Co-op Ins. Co. v. Allied Prop. & Cas., 253 Neb. 177, 569 
N.W.2d 436 (1997). 

According to Strategic, the memorandum of agreement was 
only an agreement to make an agreement. The facts introduced 
at the hearing, without objection, however, show a definite offer 
and unconditional acceptance. The record indicates the parties 
created three drafts of the memorandum of agreement at the 
mediation hearing before finding language that both parties and 
their attorneys agreed upon. Both parties informed the district 
court at a pretrial conference that a settlement had been reached, 
and no qualifications were placed on that announcement. 

The record does indicate that Strategic found the changes 
made to the general release objectionable because it believed the 
revised language of the general release was broader than that of 
the memorandum of agreement. Paragraph 2 of the memoran- 
dum of agreement required Strategic to execute a general release 
of all claims in favor of Profit with three exceptions: (1) a spe- 
cific claim in the Douglas County District Court, (2) any 
“COBRA” claims that arose in the future, and (3) any future 
violations of the injunction. 

The final revision of the general release required Strategic to 
release all “claims, demands, damages or suits of any kind or 
nature, whether known or unknown, which they may now or 
hereafter have as of the [mediation] date,” subject to the same 
exceptions. Strategic argued at the hearing that this new lan- 
guage was much broader than that of the previous revision. The 
district court, however, found that Silver, Strategic’s counsel, 
had agreed to the changes and that Strategic had failed to sug- 
gest alternative language for the clause it found unacceptable. 

Strategic argues that the preceding exchange of drafts dealing 
with the general release demonstrates the parties’ lack of intent 
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to be bound by the document. In support of this argument, 
Strategic relies on two federal circuit cases for the proposition 
that an unexecuted draft document is not a binding settlement 
agreement. The facts of these two cases, however, are 
distinguishable. 

In Wang Laboratories v. Applied Computer Sciences, 958 
F.2d 355 (Fed. Cir. 1992), the parties had informed the district 
court that they had agreed on the eve of trial to settle. The nego- 
tiations had produced a draft settlement document that neither 
party signed. Jd. When the plaintiff then filed a motion to 
enforce the settlement, the district court estopped the defendants 
from claiming that a settlement had not been reached. Id. 

The federal circuit court reversed on appeal, noting that the 
parties had informed the district court three different times that 
the settlement agreement “‘is not yet in final form and has not 
yet been executed.’ ” Jd. at 359. In addition, the draft document 
specified that it could not be amended unless executed by the 
parties. Id. The circuit court determined that “no reasonable 
fact-finder could conclude that the parties intended that the 
agreement would be binding without execution of the docu- 
ments by both parties.” Id. 

In MIF Realty L.P. v. Rochester Associates, 92 F.3d 752 (8th 
Cir. 1996), the plaintiff had told its trial counsel the parties had 
reached a settlement that would be binding when reduced to 
writing. The plaintiff’s counsel had then informed the district 
court that there was a settlement. Based on that information, the 
district court then dismissed the action sua sponte. Id. On 
appeal, however, neither party contended that a settlement 
agreement, written or oral, had been reached. On these circum- 
stances, the federal circuit court concluded the district court had 
erred in finding that the parties had agreed to settle. 

The present case is distinguishable from both of these federal 
cases. Unlike MIF Realty L.P., the agreement in this case was 
reduced to writing. Unlike both cases, the memorandum of 
agreement in this case was executed by each party’s counsel. 

Although Strategic argues that the necessity of executing 
future settlement documents demonstrates the parties’ lack of 
intent to be bound by the memorandum of agreement, 
Strategic’s reliance on this argument fails to take into consider- 
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ation our prior holdings on this issue. In Satellite Dev. Co. v. 
Bernt, 229 Neb. 778, 429 N.W.2d 334 (1988), a property seller 
argued that a purchase agreement was not a binding contract 
because a paragraph in the agreement required that a future con- 
tract be made with respect to a second mortgage. We noted that 
the evidence did not show that the second contract was a pre- 
condition to performance under the purchase agreement, and we 
stated that the terms of the second contract were only an elabo- 
ration on the terms of the purchase agreement. Jd. Because the 
purchase agreement was controlling, we concluded the sellers 
were bound by it in spite of their refusal to execute a second 
contract that was part of the transaction. /d. 

[6] Likewise, in this case, none of the terms of the general 
release present materially new terms. Rather, the general release 
is an elaboration of the terms set forth in the memorandum of 
agreement. A contract provision to execute effectuating docu- 
ments in the future is enforceable where all of the material terms 
are specified in the original contract and leave none to be agreed 
upon through future negotiations. See id. See, also, 17A Am. 
Jur. 2d Contracts § 35 (1991). 

The parties did not provide in the memorandum of agreement 
that certain terms would be agreed upon later or that the terms 
of the memorandum of agreement would not take effect until the 
general release was executed. It would have been a simple mat- 
ter to include such a provision in their agreement, had that been 
the intent. See Satellite Dev. Co. v. Bernt, 229 Neb. at 783, 429 
N.W.2d at 338 (“‘[w]hen an agreement stipulates that certain 
terms shall be settled later by the parties, such terms do not 
become binding unless and until they are settled by later agree- 
ment’’’). Instead, all of the material terms are set forth in the 
memorandum of agreement, without conditions, and the docu- 
ment was executed by counsel for both parties in the parties’ 
presence. 

[7] Finally, Strategic contends that lack of good faith on 
Profit’s part was a sufficient justification for the district court to 
deny Profit’s motion to enforce the settlement agreement. The 
implied covenant of good faith and fair dealing exists in every 
contract and requires that none of the parties to the contract do 
anything which will injure the right of another party to receive 
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the benefit of the contract. Cimino v. FirstTier Bank, 247 Neb. 
797, 530 N.W.2d 606 (1995). 

[8] The question of a party’s good faith in the performance of 
a contract is a question of fact. Chadd v. Midwest Franchise 
Corp., 226 Neb. 502, 412 N.W.2d 453 (1988). In a bench trial of 
an action at law, the factual findings by the trial court have the 
effect of a jury verdict and will not be set aside unless they are 
clearly wrong. Ruble v. Reich, 259 Neb. 658, 611 N.W.2d 844 
(2000); Bachman v. Easy Parking of America, 252 Neb. 325, 562 
N.W.2d 369 (1997). 

In support of the allegation that Profit had contacted 
Strategic’s clients in violation of the injunction, Strategic 
offered a letter dated July 23, 1999, from one of Strategic’s for- 
mer clients to Nebraska’s Department of Labor alleging that 
Strategic was not properly accounting for unemployment contri- 
butions to the State of Nebraska. Leaving aside the sufficiency 
of this evidence, violations of the injunction were specifically 
excepted from the general release in the memorandum of agree- 
ment. Strategic was not without recourse on this matter. 

In support of the allegation that Profit had slandered and dis- 
paraged Strategic, Strategic offered a letter dated July 13, 1999, 
from Nebraska’s Department of Insurance to American 
Employers Group (Strategic’s successor in interest) requesting 
information on its business operations. Strategic seems to argue 
that the language of the final revision would have deprived it of 
an action for defamation. However, any claim for defamation 
would not have existed before the release date and so would not 
have been lost. See, e.g., Oliver v. Clark, 248 Neb. 631, 537 
N.W.2d 635 (1995) (holding that settlement agreement which 
purports to release any and all claims for accident-related dam- 
ages may be set aside on ground of mutual mistake where there 
are injuries of serious character wholly unknown to parties and 
not taken into consideration when release was executed). 

First, we note that Silver informed Profit on July 7, 1999, that 
Strategic would not execute the settlement agreement. The first 
two letters Strategic offered as evidence of Profit’s bad faith 
were dated after this repudiation. There is also a letter from 
Lentz to the Department of Insurance suggesting that the depart- 
ment investigate American Employers Group. That letter is 
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dated April 20, 1999, 2 months before the mediation 
negotiations. 

Although Strategic does not specify exactly when or how it 
learned of this April letter, the record indicates it did not know 
the letter existed until it was notified by the Department of 
Insurance. Without more evidence in the record, it is impossi- 
ble to determine whether Strategic knew of the letter before the 
settlement negotiations and chose to ignore it, or learned of the 
letter at the same time the Department of Insurance wrote 
American Employers Group about its business practices on July 
13, 1999—after Strategic had already repudiated the 
settlement. 

All the letters were attached as exhibits to an affidavit from the 
vice president of Strategic, who was not available to testify, and 
the trial court found that no credible evidence had been submit- 
ted to support the allegation that Profit had contacted Strategic’s 
clients or disparaged or slandered Strategic. Under these facts, 
the district court’s determination that the evidence did not sup- 
port allegations of bad faith was not clearly erroneous. 


CONCLUSION 
We affirm the district court’s determination that a valid set- 
tlement agreement had been entered into by the parties, and we 
likewise affirm the court’s decision to enforce the agreement 
according to its terms. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
RODNEY NEISS, APPELLANT. 
619 N.W.2d 222 


Filed November 9, 2000. No. S-99-1361. 


1. Statutes: Appeal and Error. Interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. 

2. Criminal Law: Drunk Driving: Prior Convictions: Sentences. Neb. Rev. Stat. 
§ 60-6,196 (Supp. 1999) criminalizes the act of driving under the influence of alco- 
holic liquor or drug, and the fact that the defendant has previously been convicted of 
such crime is irrelevant to the guilt or innocence of the defendant. 
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3. Prior Convictions: Sentences: Double Jeopardy: Death Penalty. Even when an 
enhancement proceeding has the “hallmarks” of a trial, double jeopardy principles do 
not apply to the proceeding, unless the enhancement proceeding is in the capital sen- 
tencing context. 

4. Statutes: Drunk Driving: Prior Convictions: Sentences, Under the enhancement 
provisions of Neb. Rev. Stat. § 60-6,196(2) (Supp. 1999), a drunk driving offender is 
not receiving additional punishment for his or her previous convictions, but, rather, 
the offender is being penalized for persisting in committing the offense of driving 
while under the influence of alcoholic liquor. 

5. Drunk Driving: Prior Convictions: Sentences: Double Jeopardy: Appeal and 
Error. Double jeopardy principles do not apply to driving under the influence 
enhancement proceedings; thus, a district court is not precluded from reversing an 
erroneous enhancement determination and remanding the case to county court with 
directions to resentence the offender according to law. 

6. Statutes: Judicial Construction: Legislature: Presumptions: Intent. Ordinarily, 
where a statute has been judicially construed and that construction has not evoked an 
amendment, it will be presumed that the Legislature has acquiesced in the court’s 
determination of the Legislature’s intent. 

7. Constitutional Law: Double Jeopardy: Statutes. The protections afforded by Neb. 
Rev. Stat..§ 29-2319 (Reissue 1995) are no greater than or different from the double 
jeopardy protections afforded by the U.S. and Nebraska Constitutions. 

8. Constitutional Law: Double Jeopardy. The protection provided by Nebraska’s dou- 
ble jeopardy clause is coextensive with that provided by the U.S. Constitution. 
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Appeals affirmed. 
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HEenpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
FACTUAL AND PROCEDURAL BACKGROUND 
On September 5, 1998, Rodney Neiss was arrested and sub- 
sequently charged with driving while under the influence of 
alcoholic liquor (DUI). The State alleged that Neiss had previ- 
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ously been convicted of DUI on June 10, 1989, and on January 
24, 1996; therefore, the State sought enhancement of Neiss’ sen- 
tence pursuant to Neb. Rev. Stat. § 60-6,196(2)(c) (Supp. 1999). 
On March 30, 1999, Neiss appeared in the county court with 
counsel and entered a plea of guilty to the charge of DUI. After 
accepting Neiss’ plea and adjudging him guilty of DUI, the 
county court scheduled an evidentiary hearing to determine 
whether Neiss’ sentence should be enhanced because of prior 
DUI convictions. That hearing was conducted, and on 
September 9, the county court entered a finding that the January 
24, 1996, DUI conviction could be utilized to enhance the sen- 
tence, but that the State was barred from utilizing the June 10, 
1989, conviction for enhancement purposes. 

Prior to passage of 1998 Neb. Laws, L.B. 309, trial courts in 
Nebraska could look back only 8 years, for purposes of sentence 
enhancement, to determine if a person convicted of DUI had 
prior DUI convictions. After L.B. 309 went into effect on April 
19, 1998, however, courts could look back 12 years to prior DUI 
convictions for enhancement purposes. See § 60-6,196(2). The 
county court determined that applying L.B. 309 to look back 12 
years for a prior DUI conviction would have the effect of giving 
the amended statute an ex post facto application. Thus, the 
county court, utilizing only the 1996 prior conviction, found 
Neiss guilty of second-offense DUI and sentenced him on that 
basis. 

The State sought and obtained leave to appeal the judgment 
to the district court, claiming that the county court erred in find- 
ing that the State could not utilize Neiss’ 1989 DUI conviction 
for enhancement purposes. On November 9, 1999, the district 
court, for reasons substantially the same as later articulated by 
this court in State v. Hansen, 258 Neb. 752, 605 N.W.2d 461 
(2000), determined that there was no ex post facto violation in 
applying the 12-year look-back provision of § 60-6,196(2)(c); 
thus, the district court reversed the judgment of the county court 
and remanded the matter to the county court for resentencing as 
a third-offense DUI. Neiss timely appealed the district court’s 
judgment to the Nebraska Court of Appeals. 

On appeal to the Court of Appeals, Neiss assigned as error the 
district court’s (1) reversing the county court’s decision to sen- 
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tence him as a second-offense DUI, as opposed to a third 
offense, and (2) reversing the decision and remanding the case 
to the county court for resentencing as a third-offense DUI, 
because Neiss had been “placed legally in jeopardy” in the 
county court. Under his second assignment of error, Neiss 
argued that he had been placed legally in jeopardy under the 
plain language of Neb. Rev. Stat. § 29-2319 (Reissue 1995) and 
that the district court’s decision must therefore be reversed. 

The State moved for summary affirmance pursuant to Neb. 
Ct. R. of Prac. 7B(2) (rev. 2000) on March 15, 2000. Neiss con- 
ceded that State v. Hansen, supra, was controlling and disposi- 
tive of his first assignment of error. Regarding Neiss’ second 
assignment of error, the State argued that the Court of Appeals’ 
decision in State v. Werner, 8 Neb. App. 684, 600 N.W.2d 500 
(1999), was controlling. In State v. Werner, the Court of Appeals 
addressed a procedural situation virtually identical to the facts in 
the case at bar. However, the defendant in that case argued that 
the district court’s remand to the county court with directions to 
find her guilty of third-offense DUI violated her right to be free 
of double jeopardy. The Court of Appeals determined that the 
district court’s reversal of the county court’s decision that the 
defendant was guilty of second-offense DUI and its remand of 
the case to the county court with directions to find the defend- 
ant guilty of third-offense DUI did not violate the defendant’s 
right to be free of double jeopardy. Jd. In doing so, the Court of 
Appeals conducted its analysis under constitutional double jeop- 
ardy principles as opposed to a purely statutory analysis pur- 
suant to § 29-2319. 

In his objection to summary affirmance, Neiss again urged 
the Court of Appeals to analyze his case under the plain lan- 
guage of § 29-2319, as opposed to a constitutional double jeop- 
ardy analysis. The Court of Appeals, however, granted the 
State’s motion for summary affirmance with the following entry 
on May 2, 2000: “Motion of appellee for summary affirmance 
sustained; judgment affirmed. See rule 7B(2).” 

We granted Neiss’ petition for further review to analyze 
whether he was “placed legally in jeopardy” within the meaning 
of § 29-2319 at the time that the county court determined Neiss 
to be a second offender and sentenced him accordingly. 
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ASSIGNMENT OF ERROR 

In his petition for further review, Neiss assigns that the Court 
of Appeals erred in sustaining the State’s motion for summary 
affirmance of the district court’s reversal of the decision and 
remand of this case to the county court for resentencing as.a 
third-offense DUI, based on the fact that Neiss had been placed 
legally in jeopardy in the county court within the meaning of 
§ 29-2319. 


STANDARD OF REVIEW 
[1] Interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. State v. Hernandez, 259 Neb. 948, 613 
N.W.2d 455 (2000). 


ANALYSIS 

Neb. Rev. Stat. § 29-2317 (Reissue 1995) provides, inter alia, 
that a prosecuting attorney may appeal any ruling or decision of 
the county court made during the prosecution of a cause by pre- 
senting to the court a notice of intent to take an appeal to the dis- 
trict court with reference to the rulings or decisions of which the 
complaint is made. That procedure was utilized in the instant 
case. 

Section 29-2319, however, provides in pertinent part: 

(1) The judgment of the court in any action taken under 
the provisions of [§] 29-2317 .. . shall not be reversed nor 
in any manner affected when the defendant in the trial 
court has been placed legally in jeopardy, but in such cases 
the decision of the district court shall determine the law to 
govern in any similar case which may be pending at the 
time the decision is rendered, or which may thereafter arise 
in the district. 

(Emphasis supplied.) 

The issue to be decided in this appeal is whether Neiss was 
“placed legally in jeopardy” under the meaning of § 29-2319 
when the county court determined that Neiss’ 1989 DUI convic- 
tion could not be utilized for enhancement purposes and he was 
sentenced for second-offense DUI. 
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We have addressed the meaning of being “placed legally in 
jeopardy” in analyzing Neb. Rev. Stat. § 29-2316 (Reissue 
1995) in the context of resentencing proceedings after a reversal 
by an appellate court. While § 29-2316 deals specifically with 
appellate courts and § 29-2319 deals with a district court sitting 
as an appellate court, the relevant language in § 29-2316 is iden- 
tical to the relevant language in subsection (1) of § 29-2319. 
Both statutes state that the judgment of the trial court in any 
action where the prosecutor has appealed “‘shall not be reversed 
nor in any manner affected when the defendant in the trial court 
has been placed legally in jeopardy.” We have, however, drawn 
a distinction between the finality and conclusiveness accorded 
to a trial verdict of acquittal (bars reprosecution) and the lack of 
finality accorded to the statutorily granted right of review of a 
defendant’s sentence (does not invoke double jeopardy consid- 
erations). See, State v. Wren, 234 Neb. 291, 450 N.W.2d 684 
(1990); State v. Schall, 234 Neb. 101, 449 N.W.2d 225 (1989). 

In State v. Wren, supra, we analyzed the effects of § 29-2316 
on our ability to reverse the sentencing decision of a lower court 
and impose a harsher sentence upon a defendant. In determining 
whether the defendant in State v. Wren had been placed legally 
in jeopardy as far as his sentence was concerned, we quoted 
United States v. DiFrancesco, 449 U.S. 117, 101 S. Ct. 426, 66 
L. Ed. 2d 328 (1980), and stated: 

“The double jeopardy focus, thus, is not on the appeal but 
on the relief that is requested, and our task is to determine 
whether a criminal sentence, once pronounced, is to be 
accorded constitutional finality and conclusiveness similar 
to that which attaches to a jury’s verdict of acquittal. We 
conclude that neither the history of sentencing practices, 
nor the pertinent rulings of this Court, nor even considera- 
tions of double jeopardy policy support such an equation.” 
State v. Wren, 234 Neb. at 295, 450 N.W.2d at 688. We deter- 
mined that double jeopardy considerations that bar reprosecu- 
tion after an acquittal do not prohibit review of a sentence, and 
we concluded that the defendant had not been placed legally in 
jeopardy within the meaning of § 29-2316 as far as his sentence 
was concerned. State v. Wren, supra. We therefore reversed the 
judgment of the district court and remanded the matter to the 
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district court with directions to impose a harsher sentence upon 
the defendant. Compare State v. McDermott, 200 Neb. 337, 263 
N.W.2d 482 (1978) (district court’s remand and imposition of 
stricter sentence upon defendant at county court level placed 
him legally in jeopardy because defendant had completely 
served his sentence prior to district court’s decision to impose 
stricter sentence). 

The issue in the instant case is slightly different, however. We 
must determine whether Neiss had been placed legally in jeop- 
ardy by virtue of the county court’s determination, at the conclu- 
sion of the enhancement hearing, that the conviction in the case 
at bar was Neiss’ second offense. Stated another way, are 
enhancement hearing determinations to be accorded finality and 
conclusiveness similar to trial verdicts of acquittal or is the 
review of an enhancement proceeding historically more similar 
to the review of a defendant’s sentence? The U.S. Supreme Court 
recently considered a similar issue in Monge v. California, 524 
U.S. 721, 118 S. Ct. 2246, 141 L. Ed. 2d 615 (1998). 

In Monge v. California, the defendant was charged in state 
court with a felony and the State notified the defendant that it 
would seek to prove two prior conviction enhancement allega- 
tions. Under California’s “ ‘three-strikes’ law,” a defendant con- 
victed of a felony who has two qualifying prior convictions for 
“serious felonies’ receives a minimum prison sentence of 25 
years to life; a defendant who has one prior serious felony con- 
viction receives double the normal prison sentence. 524 U.S. at 
724. After the defendant was found guilty, the proof of the two 
prior conviction allegations was argued before the court. The 
trial court found both prior conviction allegations applicable and 
sentenced the defendant accordingly. On appeal to the 
California Court of Appeal, the State conceded that there was 
not proof beyond a reasonable doubt on one of the prior convic- 
tion allegations at the enhancement proceeding but requested 
another opportunity to prove the issue on remand. Id. The Court 
of Appeal determined that remand for another sentence 
enhancement proceeding would violate double jeopardy princi- 
ples. The California Supreme Court reversed the Court of 
Appeal’s ruling that the Double Jeopardy Clause bars retrial of 
prior conviction allegations. Monge v. California, supra. 
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In affirming the decision of the California Supreme Court, the 
U.S. Supreme Court discussed the applicability of double jeop- 
ardy principles to sentencing proceedings. Jd. The Court noted 
that its previous decision in Bullington v. Missouri, 451 U.S. 
430, 101 S. Ct. 1852, 68 L. Ed. 2d 270 (1981), “established a 
‘narrow exception’ to the general rule that double jeopardy prin- 
ciples have no application in the sentencing context.” Monge v. 
California, 524 U.S. at 730. In Bullington v. Missouri, supra, the 
Court determined that double jeopardy principles do apply to 
capital sentencing proceedings. The reasoning behind the deci- 
sion in Bullington v. Missouri was that “the first jury’s delibera- 
tions bore the ‘hallmarks of the trial on guilt or innocence,’ .. . 
the prosecution undertook the burden of establishing facts 
beyond a reasonable doubt, and the evidence was introduced in 
a separate proceeding that formally resembled a trial.” Monge v. 
California, 524 U.S. at 730, quoting Bullington v. Missouri, 
supra. However, the Court distinguished the capital sentencing 
context from other sentencing proceedings by reasoning that 
the “embarrassment, expense and ordeal” as well as the 
“anxiety and insecurity” that a capital defendant faces “are 
at least equivalent to that faced by any defendant at the 
guilt phase of a criminal trial.” .. . And we cited the “unac- 
ceptably high risk” that repeated attempts to persuade a 
jury to impose the death penalty would lead to an erro- 
neous capital sentence. 

Monge v. California, 524 U.S. at 731, quoting Bullington v. 

Missouri, supra. 

In addressing whether double jeopardy principles apply to 
California’s enhancement proceeding in Monge v. California, 
524 US. 721, 731-32, 118 S. Ct. 2246, 141 L. Ed. 2d 615 
(1998), the Court stated: 

Even assuming, however, that the proceeding on the 
prior conviction allegation has the “hallmarks” of a trial 
that we identified in Bullington, a critical component of 
our reasoning in that case was the capital sentencing con- 
text. The penalty phase of a capital trial is undertaken to 
assess the gravity of a particular offense and to determine 
whether it warrants the ultimate punishment; it is in many 
respects a continuation of the trial on guilt or innocence of 
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capital murder. . .. Because the death penalty is unique “in 


both its severity and its finality,” ... we have recognized 
an acute need for reliability in capital sentencing 
proceedings. 


Quoting Gardner y. Florida, 430 U.S. 349, 97 S. Ct. 1197, 51 L. 
Ed. 2d 393 (1977). 

The Court went further to point out that the procedural protec- 
tions involved in capital sentencing proceedings are based on 
Eighth Amendment principles. Conversely, “[w]here noncapital 
sentencing proceedings contain trial-like protections, that is a 
matter of legislative grace, not constitutional command.” Monge 
v. California, 524 U.S. at 734. The Court recognized that if it 
extended double jeopardy principles to statutory procedural pro- 
tections, such as California’s enhancement proceeding at issue in 
Monge y. California, there might be a disincentive that would 
diminish these sorts of important procedural protections. Jd. 
Finally, the Court concluded that “the Double Jeopardy Clause 
does not preclude retrial on a prior conviction allegation in the 
noncapital sentencing context” in order to determine the truth of 
the allegations supporting the enhanced sentence. 524 U.S. at 734. 

Similarly, in the instant case, we conclude that Neiss was not 
placed legally in jeopardy at the conclusion of the enhancement 
proceeding. First, we address the nature of the offense for which 
Neiss was charged and the nature of the enhancement proceeding 
under Nebraska’s DUI law, § 60-6,196. We must determine 
whether Neiss was guilty of “second-offense DUI,” making the 
prior conviction a necessary element of the offense, or whether 
the offense was simply “DUI,” with the prior DUI convictions 
only enhancing the sentence. The Court of Appeals addressed this 
issue in State v. Werner, 8 Neb. App. 684, 600 N.W.2d 500 (1999). 

In State v. Werner, the defendant contended that when the 
county court found her guilty of second-offense DUI, it acquitted 
her of third-offense DUI, thereby preventing resentencing as a 
third offense because it would subject her to reprosecution for the 
same crime and place her in double jeopardy. The Court of 
Appeals addressed the issue of whether, pursuant to § 60-6,196 
(Reissue 1993), the proscribed offense is “third-offense DUI,” 
making the prior convictions necessary elements of the offense, or 
whether the offense is simply “DUI,” with the prior DUI convic- 
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tions only enhancing the sentence. Section 60-6,196(2) (Reissue 
1993) provided that “[a]ny person who operates or is in the actual 
physical control of any motor vehicle while [under the influence 
of alcoholic liquor or of any drug] shall be guilty of a crime and 
upon conviction punished as follows . .. .” (Emphasis supplied.) 

[2] The Court of Appeals correctly determined that the plain 
language of the statute criminalizes the act of DUI and that the 
fact of prior offenses is irrelevant to the guilt or innocence of the 
defendant and is only relevant to the defendant’s sentence. State 
v. Werner, supra. The relevant language in the current version of 
§ 60-6,196(2) (Supp. 1999) is identical to the language exam- 
ined by the court in State v. Werner, supra. Because we agree 
with the Court of Appeals’ determination that the plain language 
of the statute criminalizes the act of DUI and that prior offenses 
are irrelevant to the guilt or innocence of a defendant, we con- 
clude that Neiss was convicted of DUI and that the determina- 
tion of whether it was his second or third offense was part of a 
separate enhancement proceeding. 

[3,4] Next, we address the issue of whether double jeopardy 
principles apply to the enhancement proceeding in the case at 
bar. The Supreme Court’s decision in Monge v. California, 524 
U.S. 721, 118 S. Ct. 2246, 141 L. Ed. 2d 615 (1998), makes it 
clear that even when an enhancement proceeding has the “hall- 
marks” of a trial because the applicability of prior convictions is 
argued before the trial court, double jeopardy principles do not 
apply to the proceeding, unless it is in the capital sentencing 
context. This is because noncapital sentence enhancement pro- 
ceedings are not accorded the finality and conclusiveness simi- 
lar to trial verdicts of acquittal. The Court reasoned, and we 
agree, that 

sentence enhancements [have never] been construed as 
additional punishment for the previous offense; rather, they 
act to increase a sentence “because of the manner in which 
[the defendant] committed the crime of conviction.” ... An 
enhanced sentence imposed on a persistent offender thus 
“is not to be viewed as either a new jeopardy or additional 
penalty for the earlier crimes” but as “a stiffened penalty 
for the latest crime, which is considered to be an aggra- 
vated offense because a repetitive one.” 
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Monge v. California, 524 U.S. at 728, quoting United States v. 
Watts, 519 U.S. 148, 117 S. Ct. 633, 136 L. Ed. 2d 554 (1997) 
(per curiam), and Gryger v. Burke, 334 U.S. 728, 68 S. Ct. 1256, 
92 L. Ed. 1683 (1948). In other words, a DUI offender is not 
receiving additional punishment for his or her previous convic- 
tions, but, rather, the offender is being penalized under 
§ 60-6,196(2) for persisting in committing the offense of DUI. 
See State v. Hansen, 258 Neb. 752, 605 N.W.2d 461 (2000). 

(5] For these reasons, we hold that double jeopardy principles 
do not apply to DUI enhancement proceedings; thus, a district 
court is not precluded from reversing an erroneous enhancement 
determination and remanding the case to county court with 
directions to resentence the offender according to law. Neiss, 
however, argues that the language of § 29-2319 requires us to 
analyze the instant case under something other than double 
jeopardy principles. We do not agree. 

[6-8] As noted previously, in both State v. Wren, 234 Neb. 
291, 450 N.W.2d 684 (1990), and State v. Schall, 234 Neb. 101, 
449 N.W.2d 225 (1989), we utilized Fifth Amendment princi- 
ples in determining that double jeopardy considerations do not 
prohibit review and modification of a sentence under 
§ 29-2316. Ordinarily, where a statute has been judicially con- 
strued and that construction has not evoked an amendment, it 
will be presumed that the Legislature has acquiesced in the 
court’s determination of the Legislature’s intent. State v. 
McCracken, ante p. 234, 615 N.W.2d 902 (2000). Our interpre- 
tation of the meaning of the phrase “placed legally in jeopardy” 
has not evoked an amendment to § 29-2316, nor has the identi- 
cal phrase been amended in § 29-2319. We are persuaded that 
the Legislature intended to prevent offenders from being sub- 
jected to double jeopardy when the Legislature used the words 
“placed legally in jeopardy” in the context of both §§ 29-2316 
and 29-2319. Nothing in the legislative history or in the actions 
of the Legislature since State v. Schall, supra, would lead us to 
conclude otherwise. Consequently, the protections afforded by 
§ 29-2319 are no greater than or different from the double jeop- 
ardy protections afforded by the U.S. and Nebraska 
Constitutions. See State v. Franco, 257 Neb. 15, 594 N.W.2d 
633 (1999) (protection provided by Nebraska’s double jeop- 
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ardy clause is coextensive with that provided by U-S. 
Constitution). 

Thus, we determine that Neiss was not “placed legally in 
jeopardy” within the meaning of § 29-2319 at the time that the 
county court determined Neiss to be a second offender and sen- 
tenced him accordingly. Neiss’ argument to the contrary is with- 
out merit. 


CONCLUSION 
For the foregoing reasons, we conclude that the district court 
did not err when it reversed the judgment of the county court 
and remanded the case to the county court with directions to 
resentence Neiss as a DUI third offender. The judgment of the 
Court of Appeals is therefore affirmed. 
AFFIRMED. 
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1. Administrative Law: Final Orders: Appeal and Error. A judgment or final order 
rendered by a district court in a judicial review pursuant to the Administrative 
Procedure Act may be reversed, vacated, or modified by an appellate court for errors 
appearing on the record. 

2, . Administrative Law: Judgments: Appeal and Error. When reviewing an order of 
a district court under the Administrative Procedure Act for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, is supported by com- 
petent evidence, and is neither arbitrary, capricious, nor unreasonable. An appellate 
court, in reviewing a district court judgment for errors appearing on the record, will 
not substitute its factual findings for those of the district court where competent evi- 
dence supports those findings. 

3. Judgments: Appeal and Error. Whether a decision conforms to law is by definition 
a question of law, in connection with which an appellate court reaches a conclusion 
independent of that reached by the lower court. 

4. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. 
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5. Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitu- 
tional is a question of law; accordingly, the Nebraska Supreme Court is obligated to 
reach a conclusion independent of the decision reached by the court below. 

6. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning; an appellate court will not resort 
to interpretation to ascertain the meaning of statutory words which are plain, direct, 
and unambiguous. 

7. Statutes. If the language of a statute is clear, the words of such statute are the end of 
any judicial inquiry regarding its meaning. 

8. Statutes: Legislature: Intent. In construing a statute, a court must determine and 
give effect to the purpose and intent of the Legislature as ascertained from the entire 
language of the statute considered in its plain, ordinary, and popular sense. 

9. Statutes. In order to ascertain the proper meaning of a statute, reference may be had 
to later as well as earlier legislation upon the same subject. 

10. ___. All existing acts should be considered, and a subsequent statute may often aid in 
the interpretation of a prior one. 

11. Constitutional Law: Statutes: Special Legislation. A legislative act can violate 
Neb. Const. art. III, § 18, as special legislation in one of two ways: (1) by creating a 
totally arbitrary and unreasonable method of classification or (2) by creating a per- 
manently closed class. 

12. Constitutional Law: Special Legislation: Public Policy. A legislative classification, 
in order to be valid, must be based upon some reason of public policy, some substan- 
tial difference of situation or circumstances, that would naturally suggest the justice 
or expediency of diverse legislation with respect to objects to be classified. 

13. Constitutional Law: Special Legislation. Classification is proper if the special class 
has some reasonable distinction from other subjects of like general character, which 
distinction bears some reasonable relation to the legitimate objectives and purposes of 
the legislation. 
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MILLER-LERMAN, J. 


d NATURE OF CASE 
The State of Nebraska, Department of Revenue; M. Berri 
Balka, the former State Tax Commissioner; and his successor, 
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Mary Jane Egr (collectively the Department), appeal the order 
of the district court for Lancaster County reversing the commis- 
sioner’s order which had sustained a deficiency assessment for 
sales tax on the receipts from hourly fee pool tables owned and 
operated by Big John’s Billiards, Inc. (Big John’s). We reverse 
the judgment of the district court and remand the cause with 
directions to reinstate the order of the commissioner. 


STATEMENT OF FACTS 

Big John’s owns and operates entertainment centers equipped 
with pool tables, some of which are coin operated and some of 
which are paid for on an hourly fee basis. Big John’s was 
licensed by the State of Nebraska to operate mechanical amuse- 
ment devices pursuant to the Mechanical Amusement Device 
Tax Act (the Act), Neb. Rev. Stat. §§ 77-3001 to 77-3011 
(Reissue 1990). Big John’s paid a specified annual mechanical 
amusement device tax, which it claimed covered all its pool 
tables. In these proceedings, Big John’s asserted that the hourly 
fee tables were “‘mechanical amusement devices” under the def- 
inition set forth in § 77-3001(2) and, therefore, did not charge 
sales tax on the fees paid by customers using those tables. 

The Department of Revenue audited Big John’s in 1990 and 
issued a deficiency assessment for Nebraska sales tax against Big 
John’s for its failure to collect sales tax on the hourly fee tables 
during various tax periods beginning in November 1984 and 
extending through October 1989. Big John’s protested the defi- 
ciency assessment before the commissioner, and both parties 
filed motions for summary judgment. The commissioner granted 
the Department of Revenue’s motion for summary judgment and 
denied Big John’s motion for summary judgment. Big John’s 
appealed to the district court, which reversed the commissioner’s 
decision. The Department appealed the district court’s decision 
to this court. We dismissed the Department’s appeal on the basis 
that we lacked jurisdiction to hear the appeal because the com- 
missioner lacked the authority to grant summary judgment, and 
therefore, the commissioner’s decision was not final. Big John’s 
Billiards v. Balka, 254 Neb. 528, 577 N.W.2d 294 (1998). 

Following a subsequent hearing before a hearing officer, the 
commissioner entered an order dated March 29, 1999, sustain- 
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ing the deficiency assessment and concluding that Big John’s 
hourly fee pool tables did not fall within the definition of 
“mechanical amusement device” under § 77-3001(2) and that, 
therefore, receipts generated from fees charged for the use of 
such tables were subject to Nebraska sales tax. The commis- 
sioner further concluded that the distinction in the Act between 
coin-operated pool tables and hourly fee pool tables “does not 
contravene the Nebraska and United States Constitutions 
because there is a rational and distinct reason for the different 
tax treatment of the two types of pool tables.” 

Big John’s petitioned the district court for Lancaster County 
for judicial review of the commissioner’s decision pursuant to 
Neb. Rev. Stat. § 84-917 (Reissue 1999), Big John’s asserted in 
its petition that the Department incorrectly interpreted the defi- 
nition of “mechanical amusement device” in § 77-3001(2) and 
that a correct interpretation of the statute would include hourly 
fee pool tables within the definition of “mechanical amusement 
device.” Big John’s further asserted that the Department’s inter- 
pretation of § 77-3001(2), if adopted, would render the Act 
unconstitutional under certain clauses of the Nebraska and U.S. 
Constitutions. 

The district court issued an order dated October 12, 1999. In 
its order, the district court adopted Big John’s interpretation of 
the statute, which interpretation included both coin-operated 
and hourly fee pool tables in the definition of “mechanical 
amusement device.” The district court stated that it was required 
to reject the Department’s interpretation of § 77-3001(2) 
because such interpretation would cause the Act to be unconsti- 
tutional as “special legislation” in violation of Neb. Const. art. 
III, § 18. Based on its interpretation of the statute, the district 
court reversed the commissioner’s decision which had sustained 
the deficiency assessment for sales tax on receipts from hourly 
fee pool tables. The Department appealed the district court’s 
order. 


ASSIGNMENTS OF ERROR 
The Department asserts that the district court erred (1) in inter- 
preting § 77-3001(2) to include Big John’s hourly fee pool tables 
within the statutory definition of “mechanical amusement device” 
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and (2) in concluding that the Department’s interpretation of 
§ 77-3001(2) would create an unreasonable classification in vio- 
lation of the special legislation clause, Neb. Const. art. III, § 18. 


STANDARDS OF REVIEW 

[1,2] A judgment or final order rendered by a district court in 
a judicial review pursuant to the Administrative Procedure Act 
may be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. Lancaster Cty. Sch. Dist. No. 
0001 v. State, ante p. 108, 615 N.W.2d 441 (2000). When 
reviewing an order of a district court under the Administrative 
Procedure Act for errors appearing on the record, the inquiry is 
whether the decision conforms to the law, is supported by com- 
petent evidence, and is neither arbitrary, capricious, nor unrea- 
sonable. /d. An appellate court, in reviewing a district court 
judgment for errors appearing on the record, will not substitute 
its factual findings for those of the district court where compe- 
tent evidence supports those findings. Father Flanagan’s Boys’ 
Home v. Agnew, 256 Neb. 394, 590 N.W.2d 688 (1999). 

[3] Whether a decision conforms to law is by definition a 
question of law, in connection with which an appellate court 
reaches a conclusion independent of that reached by the lower 
court. See Board of Regents v. Pinzon, 254 Neb. 145, 575 
N.W.2d 365 (1998). 

[4] Statutory interpretation presents a question of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. Airport Auth. of Village of Greeley v. Dugan, 
259 Neb. 860, 612 N.W.2d 913 (2000). 

[5] Whether a statute is constitutional is a question of law; 
accordingly, the Nebraska Supreme Court is obligated to reach 
a conclusion independent of the decision reached by the court 
below. Dykes v. Scotts Bluff Cty. Ag. Socy., ante p. 375, 617 
N.W.2d 817 (2000). 


ANALYSIS 
We must first determine whether the district court erred in 
rejecting the Department’s interpretation of § 77-3001(2) and 
adopting Big John’s interpretation. If we conclude that the dis- 
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trict court did so err and that the Department correctly inter- 
preted § 77-3001(2) to include coin-operated pool tables but 
exclude hourly fee pool tables from the definition of “mechani- 
cal amusement device,” we must then consider whether the Act 
created a classification in violation of Neb. Const. art. III, § 18, 
which provides that “(t]he Legislature shall not pass local or 
special laws . . . [g]ranting to any corporation, association, or 
individual any special or exclusive privileges, immunity, or fran- 
chise whatever... .” 

Statutory Interpretation. 

[6-8] In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning; an appellate 
court will not resort to interpretation to ascertain the meaning of 
statutory words which are plain, direct, and unambiguous. R.J. 
Miller, Inc. v. Harrington, ante p. 471, 618 N.W.2d 460 (2000). 
If the language of a statute is clear, the words of such statute are 
the end of any judicial inquiry regarding its meaning. American 
Employers Group v. Department of Labor, ante p. 405, 617 
N.W.2d 808 (2000); Sharkey v. Board of Regents, ante p. 166, 
615 N.W.2d 889 (2000). In construing a statute, a court must 
determine and give effect to the purpose and intent of the 
Legislature as ascertained from the entire language of the statute 
considered in its plain, ordinary, and popular sense. Sack v. 
State, 259 Neb. 463, 610 N.W.2d 385 (2000). 

At issue in this case is the interpretation of the definition of 
“mechanical amusement device” in § 77-3001(2). During the tax 
periods audited by the Department, § 77-3001(2) defined 
“mechanical amusement device,” in part, as “any machine 
which, upon insertion of a coin, or substitute therefor, operates 
or may be operated or used for a game, contest or amusement of 
any description.” (Emphasis supplied.) Following this defini- 
tion, the statute lists examples of mechanical amusement 
devices including “pinball games, shuffleboard, bowling games, 
radio-ray rifle games, baseball, football, racing, boxing games, 
and coin-operated pool tables.” (Emphasis supplied.) /d. 

The basic difference between the Department’s interpretation 
of the definition of mechanical amusement device and Big 
John’s interpretation of the definition of mechanical amusement 
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device was that the Department interpreted the phrase “upon 
insertion of a coin, or substitute therefor” to mean that as a sub- 
stitute for a coin, another medium of payment, such as a token, 
could be inserted into the machine and the machine remained a 
“mechanical amusement device” for purposes of § 77-3001(2), 
whereas Big John’s interpreted the phrase “upon insertion of a 
coin, or substitute therefor” to mean that as a substitute for 
insertion of a coin, another act of payment, such as paying cash 
to a cashier or attendant, could be substituted, and the machine 
remained a “mechanical amusement device” for purposes of 
§ 77-3001(2). Under the Department’s interpretation, the act of 
payment must be by insertion of the payment into the machine, 
but a substitute medium of payment may be used. Under Big 
John’s interpretation, a substitute act, as well as a substitute 
medium of payment, is allowed. 

Applying the rules of statutory interpretation recited above, 
we conclude that the Department correctly interpreted 
§ 77-3001(2) to exclude hourly fee pool tables from the defini- 
tion of “mechanical amusement device” and that the district 
court erred in adopting Big John’s interpretation of the statute. 
The plain language of § 77-3001(2) supports the Department’s 
interpretation that the phrase “upon insertion of a coin, or sub- 
stitute therefor” was meant to refer to a substitute medium of 
payment, which substitute must be inserted into the pool table, 
rather than a substitute act of payment, however accomplished. 
That is, under § 77-3001(2), the word “substitute” qualifies 
“coin” rather than “insertion.” 

We further find it significant that in listing examples of 
mechanical amusement devices in § 77-3001(2), the Legislature 
specifically identified “coin-operated” pool tables as mechani- 
cal amusement devices but made no mention of hourly fee pool 
tables. Reading the various provisions of the statute together and 
giving them a sensible construction, see Sack v. State, supra, the 
language of the statute supports the Department’s interpretation 
that hourly fee pool tables were not included in the definition of 
“mechanical amusement device” in § 77-3001(2). 

In concluding that the statutory language of § 77-3001(2) 
includes coin-operated but not hourly fee pool tables, we note 
that such interpretation differentiating between these two types 


BIG JOHN'S BILLIARDS v. BALKA 709 
Cite as 260 Neb. 702 


of pool tables for tax purposes is consistent with the evidence in 
this case demonstrating the differences surrounding these two 
devices. In contrast to a pool table into which a coin or substitute 
therefor is inserted and for which no record of receipts is readily 
subject to audit, the evidence in this case establishes that users of 
Big John’s hourly fee pool tables register with an attendant prior 
to using the hourly fee tables and that when the user is finished 
playing, his or her fee is calculated by computer and the fee is 
paid directly to the attendant. A record is thus produced of fees 
paid on the hourly fee tables which is readily subject to audit. 
[9,10] We further note that § 77-3001(2) was amended by the 
Legislature in 1997, operative July 1, 1998, and the relevant por- 
tion of the statute now reads “any machine which, upon inser- 
tion of a coin, currency, credit card, or substitute into the 
machine, operates or may be operated or used for a game, con- 
test, or amusement of any description.” (Emphasis supplied.) 
§ 77-3001(2) (Cum. Supp. 1998). In order to ascertain the 
proper meaning of a statute, reference may be had to later as 
well as earlier legislation upon the same subject. Hoiengs v. 
County of Adams, 254 Neb. 64, 574 N.W.2d 498 (1998). All 
existing acts should be considered, and a subsequent statute may 
often aid in the interpretation of a prior one. Id. 
The definition of mechanical amusement device in 
§ 77-3001(2) was amended in 1997 by (1) providing for the 
insertion of “currency” or a “credit card” in addition to the 
insertion of a “coin” and (2) adding the prepositional phrase 
“into the machine.” The amended language clarifies that the 
“substitute” referred to in the statute is a substitute medium of 
payment inserted into a machine rather than a substituted act of 
payment. Referring to the 1997 amendment as an aid in inter- 
preting § 77-3001(2), it is clear that the Department correctly 
interpreted the statute to exclude Big John’s hourly fee pool 
tables from the definition of “mechanical amusement device” 
and that the district court erred as a matter of law in rejecting the 
Department’s interpretation. See Airport Auth. of Village of 
Greeley v. Dugan, 259 Neb. 860, 612 N.W.2d 913 (2000). 


Constitutionality of Classification Created by Act. 
The district court stated that it was required to reject the 
Department’s interpretation of § 77-3001(2) and to adopt Big 
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John’s interpretation because under the Department’s interpreta- 
tion, the Act created an arbitrary and unreasonable classification 
in violation of Neb. Const. art. III, § 18. Because we conclude 
that the language of § 77-3001(2) supports the Department’s 
interpretation and does create a classification which distin- 
guishes between coin-operated pool tables and hourly fee pool 
tables, we must consider whether such classification violates the 
Nebraska Constitution. We conclude that the Act creates a clas- 
sification based on a reasonable distinction and a substantial dif- 
ference between the objects classified and therefore does not 
violate Neb. Const. art. III, § 18. 

[11-13] A legislative act can violate Neb. Const. art. III, § 18, 
as special legislation in one of two ways: (1) by creating a 
totally arbitrary and unreasonable method of classification or (2) 
by creating a permanently closed class. Haman v. Marsh, 237 
Neb. 699, 467 N.W.2d 836 (1991). We have stated that “‘“[a] 
legislative classification, in order to be valid, must be based 
upon some reason of public policy, some substantial difference 
of situation or circumstances, that would naturally suggest the 
justice or expediency of diverse legislation with respect to 
objects to be classified... .”’” Id. at 711, 467 N.W.2d at 846. 
Classification is proper if the special class has some reasonable 
distinction from other subjects of like general character, which 
distinction bears some reasonable relation to the legitimate 
objectives and purposes of the legislation. /d. 

Our review of the legislative history of the enactment of the 
Act reveals that the purpose of the Act was to address the admin- 
istrative difficulty in auditing the receipts generated by 
“mechanical amusement devices” for purposes of monitoring 
sales tax compliance. See, generally, Committee Records, L.B. 
1360, 80th Leg. 12-16 (April 29, 1969), and Floor Debate, L.B. 
1360, 80th Leg. 2179 (June 13, 1969). Because coins or other 
media of payment were directly deposited into such devices, no 
record of receipts was created which was readily subject to 
audit. The Legislature therefore proposed to create a separate 
classification for devices into which coins or substitute media 
were deposited and for which no record of receipts was created. 
Operators of such “mechanical amusement devices” would be 
subject to a separate mechanical amusement device tax in lieu of 
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sales tax on the receipts from such devices. /d. This classifica- 
tion would create a separate scheme for taxing the operators of 
mechanical amusement devices which would be less difficult to 
administer, while maintaining the sales tax scheme for other 
forms of amusement for which a record of receipts subject to 
audit was more readily maintained. /d. 

We disagree with the district court’s conclusion that the Act’s 
classification which makes a distinction between coin-operated 
pool tables and hourly fee pool tables is “arbitrary and unrea- 
sonable.” We conclude that the intent in the enactment of the 
Act, to provide a separate system of taxation for devices whose 
receipts were not readily subject to audit, was for a legitimate 
objective and purpose and that the distinction between amuse- 
ments which are coin operated and those for which an hourly fee 
is paid bears a reasonable relation to such legitimate objective 
and purpose. See Haman v. Marsh, supra. Because we find that 
in regard to the legitimate purposes of the Act, a substantial dif- 
ference of situation or circumstance exists between coin- 
operated amusement devices and other forms of amusement for 
which an hourly fee is collected, we conclude that the Act is not 
“special legislation” in violation of Neb. Const. art. III, § 18. 
Thus, there is no constitutional impediment to enforcement of 
§ 77-3001(2) as interpreted by the Department. 


CONCLUSION 

We conclude that the Department correctly interpreted 
§ 77-3001(2) to exclude Big John’s hourly fee pool tables from 
the definition of “mechanical amusement device” and that the 
district court erred in adopting Big John’s interpretation of the 
statute. We further conclude that the classification created by 
§ 77-3001(2) of the Act which treats coin-operated pool tables 
differently from hourly fee pool tables for sales tax purposes 
does not violate Neb. Const. art. III, § 18. We therefore reverse 
the judgment of the district court and remand the cause with 
directions-to reinstate the order of the commissioner. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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. Workers’ Compensation: Appeal and Error. ‘An appellate court may modify, 


reverse, or set aside a Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court do not support the order or award. 

___: __. In determining whether to affirm, modify, reverse, or set aside a judgment 
of a Workers’ Compensation Court review panel, a higher appellate court reviews the 
findings of the single judge who conducted the original hearing; the findings of the 
single judge will not be disturbed on appeal unless clearly wrong. 

___: ___. An appellate court is obligated in workers’ compensation cases to make its 
own determinations as to questions of law. 

Workers’ Compensation: Proof. It is the employer's burden to prove willful negli- 
gence on the part of the employee. In order to avoid workers’ compensation liability 
on the basis that the employee was willfully negligent, an employer must prove a 
deliberate act knowingly done or at least such conduct as evidences a reckless indif- 
ference to the employee’s own safety. Mere negligence is not sufficient. The conduct 
of the employee must manifest a reckless disregard for the consequences coupled with 
a consciousness that injury will naturally or probably result. 

Negligence: Words and Phrases. Reckless indifference to safety means more than 
want of ordinary care. It implies a rash and a careless spirit, not necessarily amount- 
ing to wantonness, but approximating it in degree—a willingness to take a chance. 
Workers’ Compensation: Evidence: Appeal and Error. If the record contains evi- 
dence to substantiate the factual conclusions reached by the trial judge of the com- 
pensation court, an appellate court is precluded from substituting its view of the facts 
for that of the compensation court. 

Workers’ Compensation: Attorney Fees: Penalties and Forfeitures: Words and 
Phrases. Whether a reasonable controversy exists under Neb. Rev. Stat. § 48-125 
(Supp. 1999) is a question of fact. A reasonable controversy may exist (1) if there is 
a question of law previously unanswered by the Supreme Court, which question must 
be answered to determine a right or liability for disposition of a claim under the 
Nebraska Workers’ Compensation Act, or (2) if the properly adduced evidence would 
support reasonable but opposite conclusions by the Nebraska Workers’ Compensation 
Court conceming an aspect of an employee's claim for workers’ compensation, which 
conclusions affect allowance or rejection of an employee’s claim, in whole or in part. 


Appeal from the Nebraska Workers’ Compensation Court. 


Affirmed in part, and in part vacated. 


Darin J. Lang, of Baylor, Evnen, Curtiss, Grimit & Witt, for 


appellant. 
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


PER CURIAM. 

Excel Corporation appeals from a judgment of the Nebraska 
Workers’ Compensation Court awarding temporary total and 
permanent partial disability benefits, waiting-time penalties, and 
attorney fees to Manuel Guico as the result of an injury occur- 
ring on December 9, 1997. The principal issue at trial and on 
appeal is whether Guico’s injury resulted from his own willful 
negligence and was therefore not compensable under Neb. Rev. 
Stat. § 48-101 (Reissue 1998). 


FACTS 

Guico was employed by Excel from 1995 until his termina- 
tion on December 10, 1997, the day following his injury. At the 
commencement of his employment, Guico attended an orienta- 
tion session where he was informed of the importance of wear- 
ing protective clothing and using the proper safety equipment. 
Guico was specifically told that he was required to wear steel- 
mesh gloves and a mesh apron whenever performing tasks 
involving the use of a knife. 

Guico was assigned to various tasks during his employment 
by Excel. He described his initial work assignment as “trimming 
the legs of . . . cows,” which necessitated the use of a knife. 
Guico testified that his supervisor on this job explained the 
importance of wearing the steel-mesh gloves when using a — 
knife. Guico was subsequently reassigned to the task of “debon- 
ing the hands” which also required the use of a knife and, 
accordingly, the wearing of steel-mesh gloves and a mesh apron. 
Guico understood that he was required to use the mesh safety 
equipment while deboning because the work involved the use of 
a knife. Guico testified that when he was assigned to the tasks of 
trimming legs and deboning, his supervisor talked to him “(alll 
the time” about the importance of using the proper steel-mesh 
safety equipment so that no one would get cut. 

At various times during his employment with Excel, Guico 
also performed a task described as “rib splitting.” Excel’s super- 
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visor in charge of rib splitting was Reynaldo Marquez. Marquez 
testified that when rib splitting, the worker inserts a 14-inch 
knife into a beef carcass at the fifth rib and pulls it back toward 
the worker’s chest. He testified that due to the high risk of 
injury, the rib-splitter position requires the use of more mesh 
safety equipment than any other job on the floor at Excel. Guico 
understood that safety equipment was required while rib split- 
ting ‘“[s]o that one would not get cut.” 

On the day of his injury, Guico was assigned to operate a 
bone saw. Because that job did not involve the use of a knife, the 
only required items of safety equipment were cloth gloves and 
goggles. Guico began his shift at 2:30 p.m. After operating the 
bone saw for approximately 1's hours, he decided to switch jobs 
with a coworker who had been rib splitting. At the time Guico 
switched jobs, he was wearing three pairs of cloth gloves on his 
hands. Guico knew he was required to wear mesh safety equip- 
ment to split ribs, but testified that he did not have time to put 
on the equipment because of the speed at which beef carcasses 
were coming down the continuous chain line. When Guico 
inserted the knife into the carcass, it slipped and lacerated his 
right thumb and index finger, resulting in an 11-percent perma- 
nent partial disability to his right hand. He admitted it was a 
mistake not to wear the steel gloves, but stated that he did not 
intentionally cut himself and “never imagined” that he would be 
injured. Guico stated that he switched jobs on the day of the 
injury without donning the steel-mesh safety equipment because 
he “never thought about” getting cut. 

Guico testified at trial that he had performed the rib-splitter 
job on previous occasions with the knowledge and consent of 
Marquez and that he did not recall anyone telling him that he 
could not perform this task. In Guico’s deposition, which was 
received in evidence at trial, he stated that Marquez told him 1 
week before the accident that he could switch to the rib- 
splitter job whenever he wished. He further stated that 
Marquez did not mention at that time that he needed to wear 
the correct safety equipment if he switched jobs, although he 
admitted that he knew this to be a requirement. Guico stated 
that he switched from operating the bone saw to rib splitting 
“many times.” 
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Marquez testified that employees under his supervision were 
allowed to switch jobs only after receiving his permission so 
that he could be certain that they were using the proper safety 
equipment. He testified that Guico did not have his permission 
to switch jobs on the date of the accident. Marquez testified that 
on the day before the injury, he discovered Guico had switched 
jobs and was rib splitting instead of performing his assigned 
task of operating the bone saw. Marquez noted that Guico was 
not wearing the steel-mesh safety equipment. He verbally repri- 
manded Guico and told him to go back to the task of operating 
the saw. Marquez did not write Guico up at that time, but on 
December 22, 1997, subsequent to Guico’s termination, he pre- 
pared a handwritten statement describing this incident. When 
asked on cross-examination about the incident described by 
Marquez, Guico replied that he did not remember it. 

Upon the court’s inquiry, Marquez testified that accidents 
happen even though employees are using the proper safety 
equipment. He further testified, however, that a person wearing 
the steel-mesh gloves would not be cut by a knife, because the 
knife cannot cut through the mesh. 

John Thiem, Excel’s assistant human resources manager, tes- 
tified that the work environment at Excel can be dangerous if the 
proper safety precautions are not followed. Thiem testified that 
Excel requires all employees using knives to wear steel-mesh 
gloves and mesh aprons. He testified that violation of a safety 
tule could result in a verbal warning, a written suspension, or 
termination, depending upon the severity of the violation. He 
stated that a minor violation would be wearing equipment 
improperly or running in the hall. Thiem testified that complete 
failure to use required safety equipment was a major violation 
which could result in termination. Thiem testified that he con- 
sidered the rule requiring the wearing of steel-mesh gloves and 
mesh aprons when using a knife to be a reasonable rule because 
it was in place to protect the “life and limb” of an employee. 

Thiem testified that during a meeting on the day after the 
accident, Guico admitted that he was not wearing the required 
safety equipment at the time of the injury. Thiem informed 
Guico at this meeting that in view of the fact that Guico had 
been warned regarding the same behavior on the day before the 
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injury, Thiem had decided to terminate his employment for fail- 
ure to obey safety rules. However, Thiem also told Guico that 
Excel would pay his workers’ compensation and medical bills. 
_ Upon the court’s inquiry, Thiem stated that Excel does not write 

up all violations, but instead gives verbal warnings at times. He 
stated that failure to use an apron or gloves should result in a 
written violation, although he was not aware of a writeup for 
Guico’s December 8, 1997, violation. 

Janet Dostal, Excel’s workers’ compensation coordinator, tes- 
tified that when Excel employees are injured, they are placed in 
the light-duty program, which can accommodate almost any 
type of work restriction. According to Dostal, had Guico not 
been terminated on December 10, 1997, he would have been 
able to participate in the light-duty program up through the time 
he reached maximum medical improvement. Because of his ter- 
mination, Guico was not offered light duty. Excel did, however, 
pay his medica! bills based upon the representation made to 
Guico by Thiem at the time he was terminated. Upon the court’s 
inquiry, Dostal testified that the only written disciplinary action 
in Guico’s file unrelated to the accident was a January 31, 1997, 
disciplinary action for wearing jewelry while on the production 
floor. 


FINDINGS AND DECISION OF WORKERS’ COMPENSATION COURT 

On April 28, 1999, the trial judge entered an order finding 
that Guico was entitled to benefits under the Nebraska Workers’ 
Compensation Act. In its order, the court specifically noted that 
no Nebraska case addresses whether the failure to follow a 
safety rule is “willful negligence” as a matter of law. Applying 
analytical principles discussed in 2 Arthur Larson & Lex K. 
Larson, Larson’s Workers’ Compensation Law § 33 (2000), the 
trial judge determined that Excel failed to meet its burden of 
proving willful negligence on the part of Guico. 

The trial judge also found that the evidence did not establish 
that Guico was terminated for reasons other than his injury. 
Finally, the trial judge determined there was no reasonable con- 
troversy with respect to the compensability of Guico’s claim and 
thus awarded him waiting-time penalties and attorney fees. The 
final award granted Guico $310.76 per week for 1474 weeks of 
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temporary total disability, an additional $310.76 per week for 
19.25 weeks for an | 1-percent permanent partial disability to the 
right hand, all medical and hospital expenses incurred as a result 
of the accident, a 50-percent penalty on all outstanding com- 
pensation due and owing, and an attorney fee of $2,000. 

Excel appealed the decision to a three-judge review panel of 
the Workers’ Compensation Court. The panel issued an order of 
affirmance on November 3, 1999, in which it found that the trial 
judge’s findings of fact were not clearly wrong, that there was 
no error of law, and that a detailed opinion would have no prece- 
dential value. The review panel also assessed a $2,000 attorney 
fee against Excel based upon its finding that the appeal did not 
bring about a reduction of the award. Excel perfected this timely 
appeal, which we removed to our docket on our own motion pur- 
suant to our authority to regulate the dockets of the appellate 
courts. See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


ASSIGNMENTS OF ERROR 
Excel assigns, restated and renumbered, that the Workers’ 
Compensation Court erred in (1) failing to find that Guico’s 
actions amounted to willful negligence, (2) awarding temporary 
total disability benefits due to Guico’s termination for cause, 
and (3) awarding waiting-time penalties and attorney fees. 


STANDARD OF REVIEW 

[1] An appellate court may modify, reverse, or set aside a 
Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the mak- 
ing of the order, judgment, or award; or (4) the findings of fact 
by the compensation court do not support the order or award. 
Neb. Rev. Stat. § 48-185 (Supp. 1999); Logsdon v. ISCO Co., 
ante p. 624, 618 N.W.2d 667 (2000); Miller v. E.M.C. Ins. Cos., 
259 Neb. 433, 610 N.W.2d 398 (2000). 

[2,3] In determining whether to affirm, modify, reverse, or set 
aside a judgment of a Workers’ Compensation Court review 
panel, a higher appellate court reviews the findings of the single 
judge who conducted the original hearing; the findings of the 
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single judge will not be disturbed on appeal unless clearly 
wrong. See, Logsdon v. ISCO Co., supra; Bottolfson v. Bag ’N 
Save, 259 Neb. 124, 608 N.W.2d 171 (2000). An appellate court 
is obligated in workers’ compensation cases to make its own 
determinations as to questions of law. Logsdon v. ISCO Co., 
supra; Bottolfson v. Bag ’N Save, supra. 


ANALYSIS 

Compensability under the Nebraska Workers’ Compensation 
Act is determined by § 48-101, which provides: 

When personal injury is caused to an employee by acci- 
dent or occupational disease, arising out of and in the 
course of his or her employment, such employee shall 
receive compensation therefor from his or her employer if 
the employee was not willfully negligent at the time of 
receiving such injury. 

(Emphasis supplied.) The act defines “willful negligence” to 
include “(a) a deliberate act, (b) such conduct as evidences reck- 
less indifference to safety, or (c) intoxication at the time of the 
injury.” Neb. Rev. Stat. § 48-151(7) (Supp. 1999). As there is no 
contention that Guico injured himself deliberately or as a con- 
sequence of intoxication, the Workers’ Compensation Court cor- 
rectly focused upon whether Guico’s conduct at the time of his 
injury evidenced a reckless indifference to safety. 

[4,5] It is the employer’s burden to prove willful negligence 
on the part of the employee. Neb. Rev. Stat. § 48-107 (Reissue 
1998); Collins v. General Casualty, 258 Neb. 852, 606 N.W.2d 
93 (2000). In order to avoid liability on the basis that the 
employee was willfully negligent, an employer must prove a 
deliberate act knowingly done or at least such conduct as evi- 
dences a reckless indifference to the employee’s own safety. 
Collins v. General Casualty, supra; Krajeski v. Beem, 157 Neb. 
586, 60 N.W.2d 651 (1953). Mere negligence is not sufficient. 
The conduct of the employee must manifest a reckless disregard 
for the consequences coupled with a consciousness that injury 
will naturally or probably result. Collins v. General Casualty, 
supra. Reckless indifference to safety means more than want of 
ordinary care. It implies a rash and a careless spirit, not neces- 
sarily amounting to wantonness, but approximating it in 
degree—a willingness to take a chance. /d. 
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As noted by the trial judge, this court has not addressed the 
specific issue of willful negligence in the context of a worker’s 
violation of a specific safety rule promulgated by an employer. 
In two cases upon which Guico relies, however, we have con- 
sidered whether conduct of an employee which was contrary to 
general principles of industrial safety constituted “willful negli- 
gence” within the meaning of the Nebraska Workers’ 
Compensation Act. In Richards v. Abts, 136 Neb. 741, 287 N.W. 
199 (1939), a worker was killed as the result of an explosion 
which occurred while he was welding a pressurized tank. 
Although the employer presented expert testimony that use of an 
acetylene welding torch upon such a tank as that which 
exploded was a dangerous practice of which welders were uni- 
versally aware, we held that this evidence did not establish 
“willful negligence” because “[t]he proof is lacking that the 
deceased deliberately, and of his own wilful negligence, failed 
to take any precaution which he had been taught . . . by his 
employer, or learned from his own experience.” Jd. at 745, 287 
N.W. at 201. 

In the second case, Moise v. Fruit Dispatch Co., 135 Neb. 
684, 283 N.W. 495 (1939), the resident manager of a company 
which distributed fruit to wholesale dealers was charged with 
the duty of inspecting shipments as to which customers regis- 
tered complaints regarding quality. In response to a complaint 
by a customer that bananas it had received were too green, the 
manager entered the room in which the customer stored the 
bananas. The room contained natural and ethylene gases to has- 
ten ripening of the bananas, and the manager was warned by the 
customer’s personnel prior to entering the room that he should 
not smoke inside the room because of the danger of explosive 
gas. As the manager left the room after conducting the inspec- 
tion, he ignited a match to light his pipe, resulting in an explo- 
sion which killed him and others. We rejected the employer’s 
contention that the manager’s death was caused by willful neg- 
ligence on his part. Based upon uncontradicted evidence that the 
manager was “an inveterate smoker of a pipe,” we concluded 
that it was a proper inference from the facts that he responded 
automatically to the desire to smoke and ignited the match 
“without the volition or mental effort essential to the intentional 
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wilful act of negligence contemplated by the language of the 
statute.” Id. at 689, 283 N.W. at 498. 

In his treatise, Professor Larson notes that courts have gener- 
ally not applied what he characterizes as the “wilful miscon- 
duct” defense in circumstances where unsafe conduct by an 
employee, while negligent or thoughtless, is not shown to be 
intentional or deliberate. 2 Arthur Larson & Lex K. Larson, 
Larson’s Workers’ Compensation Law § 34.02 at 34-5 (2000). 
However, he concludes that “the general rule can be stated with 
confidence that the deliberate defiance of a reasonable rule laid 
down to prevent serious bodily harm to the employee will usu- 
ally be held to constitute wilful misconduct, in the absence of 
... specific excuses.” Id., § 34.03 at 34-10. This statement has 
support in the case law. See, e.g., Adams on Behalf of Boysaw v. 
Hercules, Inc., 21 Va. App. 458, 465 S.E.2d 135 (1995) (affirm- 
ing finding that employee engaged in “willful misconduct” dis- 
qualifying him from benefits under Virginia workers’ compen- 
sation statute where violation of employer’s safety rule 
requiring permit for access to restricted area containing ether 
spills was intentional); Carrico v. Comp. Com’r., 127 W. Va. 
463, 33 S.E.2d 281 (1945) (reversing award for employee upon 
determination that injury was due to worker’s deliberate and 
intentional failure to wear safety goggles in violation of 
employer’s rule); Herman y,. Aetna Casualty & Surety Co., 71 
Ga. App. 464, 465, 31 S.E.2d 100, 101 (1944) (affirming find- 
ing that employee’s injuries resulted from “wilful misconduct” 
where he violated a safety rule requiring employees to wear rub- 
ber gloves and boots when working with electric motors); 
Hamilton v. Swigart Coal Mine, 59 Wyo. 485, 143 P.2d 203 
(1943) (affirming denial of benefits upon finding that miner’s 
injury caused by serious and willful misconduct in violating 
safety rule which had been clearly explained). 

Professor Larson discusses several factors which courts have 
considered in determining whether the violation of an employer’s 
safety rule should disqualify a worker from benefits, both under 
statutes which afford a general “willful misconduct” defense and 
those which specifically provide a defense for safety rule viola- 
tions. Summarized and restated, these factors include (1) whether 
an employer has a reasonable rule designed to protect the health 
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and safety of the employee, (2) whether the employee has actual 
notice of the mule, (3) whether the employee has an understand- 
ing of the danger involved in the violation of the rule, (4) whether 
the rule is kept alive by bona fide enforcement by the employer, 
and (5) whether the employee has a bona fide excuse for the rule 
violation. See 2 Larson & Larson, supra, §§ 34 and 35. In the 
present case, the trial court found as undisputed facts that Excel 
had “a work rule to the effect that a worker needs to wear a spe- 
cialized glove when working with knives” and that Guico was 
not wearing this type of gloves at the time of his injury. Based 
upon Guico’s deposition and trial testimony, it is likewise undis- 
puted that he had actual notice and knowledge of the rule prior to 
his injury. In this regard, the present case is distinguishable from 
Richards v. Abts, 136 Neb. 741, 287 N.W. 199 (1939). 
_ As to the remaining factors, the trial court specifically found 
that Guico “did not understand the danger involved in the viola- 
tion, the rule was not kept alive by bona fide enforcement, and 
[Guico] did, in fact, have a valid excuse for the violation given 
the production demands of [Excel].” Upon appellate review, the 
findings of fact made by the trial judge of the compensation 
court have the effect of a jury verdict and will not be disturbed 
unless clearly wrong. Collins v. General Casualty, 258 Neb. 
852, 606 N.W.2d 93 (2000); Frank v.A & L Insulation, 256 Neb. 
898, 594 N.W.2d 586 (1999). 

[6] It is clear from the record that Guico violated a reasonable 
safety rule which, if heeded, would have prevented his injury. It . 
is beyond serious dispute that he acted negligently and care- 
lessly. As we have previously noted, however, mere negligence 
is not the equivalent of “willful negligence” as used in § 48-101, 
which consists of conduct which manifests a reckless disregard 
for the consequences coupled with a consciousness that injury 
will naturally or probably result. Collins v. General Casualty, 
supra. Our standard of review requires that we give considerable 
deference to a trial judge’s determination of whether particular 
conduct amounted to willful negligence. If the record contains 
evidence to substantiate the factual conclusions reached by the 
trial judge of the compensation court, an appellate court is pre- 
cluded from substituting its view of the facts for that of the com- 
pensation court. Frank v. A & L Insulation, supra. 
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The record in this case reflects a factual dispute as to whether 
Excel employees were permitted to switch jobs without first 
obtaining permission from a supervisor. At trial, Guico testified 
that he had performed the rib-splitter job prior to his injury with 
the knowledge and consent of his supervisor Marquez. He testi- 
fied that he did not remember if anyone had ever told him he 
could not do the rib-splitter job. In Guico’s deposition, he stated 
that Marquez told him 1 week before the accident that he could 
switch to the rib-splitter job at any time he wished. Guico stated 
that he switched from the bone saw to rib splitting “many 
times.” In contrast, Marquez testified that employees under his 
supervision were allowed to switch jobs only after receiving his 
permission so that he could ensure they were using the proper 
safety equipment. Marquez testified that Guico did not have his 
permission to switch jobs on the date of the accident. 

A trier of fact could reasonably conclude from this evidence 
that requiring a supervisor’s permission to switch jobs was a 
component of Excel’s enforcement of the safety rule at issue, 
which was not always followed. Accordingly, we are unable to 
say that the trial judge was clearly wrong in finding that Excel’s 
safety rule “was not kept alive by bona fide enforcement.” In 
addition, when asked on cross-examination if Guico had been 
“willing to take a chance that [he] wouldn’t get cut,” he 
responded, “I never thought about that.” When pressed on this 
point and asked, “You just didn’t think that it would happen to 
you, isn’t that right?”, Guico responded, “I never thought about 
getting cut.” From this testimony, the trier of fact could reason- 
ably conclude that Guico’s failure to comply with the safety rule 
was a momentary lapse of judgment as opposed to reckless 
indifference to safety. See Moise v. Fruit Dispatch Co., 135 Neb. 
684, 283 N.W. 495 (1939). Accordingly, although we cannot say 
we would reach the same conclusion in the first instance, we 
conclude that the trial judge was not clearly wrong in finding 
that Excel failed to meet its burden of proving that Guico was 
willfully negligent at the time of his injury. 

Excel contends that even if the rejection of its willful negli- 
gence defense was correct, Guico was still not entitled to tem- 
porary total disability benefits following his termination for 
cause on the day following his injury. Excel contends that the 
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termination, not the injury, was the proximate cause of Guico’s 
unemployment and that an award of benefits under such cir- 
cumstances would place Guico “in a better position than other 
non-injured employees who have engaged in similar miscon- 
duct.” Brief for appellant at 22. In support of this argument, 
Excel cites cases from other jurisdictions denying temporary 
disability benefits to workers who are placed on light duty fol- 
lowing a work-related injury and are subsequently terminated 
due to misconduct unrelated to the injury, such as tardiness, 
drug use, or absenteeism. See, e.g., Richfood, Inc. v. Williams, 
20 Va. App. 404, 457 S.E.2d 417 (1995); Freeman v. Continental 
Baking Co., 212 Ga. App. 855, 443 S.E.2d 520 (1994); Dawes v. 
Summers, 118 Or. App. 15, 845 P.2d 1308 (1993). We note that 
these cases are factually distinguishable from the present case, 
in which the injury and the subsequent termination arose from’ 
the same conduct of the worker. 

Although Aldrich v. ASARCO, Inc., 221 Neb. 126, 375 N.W.2d 
150 (1985), did not involve temporary disability benefits, it 
offers some guidance as to the relationship between a compens- 
able injury and a subsequent termination of employment for 
cause. In Aldrich, an employee who had sustained a work-related 
back injury was subsequently terminated for reasons unrelated to 
the injury. The employer appealed an award of a 30-percent loss 
of earning power, arguing that because the employee was termi- 
nated for reasons other than his injury, his earning power was 
likewise diminished for reasons other than his injury. We stated: 

Earning power is not synonymous with wages . . . and the 
fact of termination or the reason for it is irrelevant if the 
plaintiff sustained a compensable injury. The fact that an 
employer has terminated the employment of an employee, 
whose ability to perform the work for which he is fitted has 
been restricted due to an injury arising out of and in the 
course of his employment, does not destroy the right of the 
employee to compensation for the injury. 
Id, at 128, 375 N.W.2d at 152. 

On the facts presented in this case, we conclude that the ter- 
mination of Guico’s employment subsequent to his injury did 
not disqualify him from receiving temporary disability benefits 
under the Nebraska Workers’ Compensation Act. 
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[7] Finally, we address Excel’s contention that the compensa- 
tion court erred in awarding a waiting-time penalty and attorney 
fees pursuant to Neb. Rev. Stat. § 48-125 (Supp. 1999) based 
upon its determination that there was no reasonable controversy 
with respect to compensability. Whether a reasonable contro- 
versy exists under § 48-125 is a question of fact. Hobza v. 
Seedorff Masonry, Inc., 259 Neb. 671, 611 N.W.2d 828 (2000). 
A reasonable controversy may exist (1) if there is a question of 
law previously unanswered by the Supreme Court, which ques- 
tion must be answered to determine a right or liability for dis- 
position of a claim under the Nebraska Workers’ Compensation 
Act, or (2) if the properly adduced evidence would support rea- 
sonable but opposite conclusions by the Nebraska Workers’ 
Compensation Court concerning an aspect of an employee’s 
claim for workers’ compensation, which conclusions affect 
allowance or rejection of an employee’s claim, in whole or in 
part. McBee v. Goodyear Tire & Rubber Co., 255 Neb. 903, 587 
N.W.2d 687 (1999). We agree with Excel’s argument that this 
case presented a reasonable controversy both factually and 
legally. As the trial judge noted in the award, this court has not 
previously addressed the issue of the circumstances under which 
a violation of an employer’s safety rule may constitute willful 
negligence. Moreover, the evidence in this case supports rea- 
sonable but opposite conclusions on this critical issue of fact 
upon which compensability depended. The trial judge was 
clearly wrong in concluding that no reasonable controversy 
existed, and the award of waiting-time penalties and attorney 
fees constituted error. 


. CONCLUSION 

For the reasons stated above, we vacate the award of waiting- 
time penalties and attorney fees pursuant to § 48-125, including 
the additional fees awarded by the review panel. We affirm the 
judgment of the compensation court in all other respects. 

AFFIRMED IN PART, AND IN PART VACATED. 

STEPHAN, J., dissenting. 

While I recognize that the scope of our review of factual deter- 
minations by the Workers’ Compensation Court is exceedingly 
narrow, it does not require us to ignore undisputed evidence or 
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abandon common sense. I respectfully dissent because, in my 
view, the trial judge’s analysis of the willful negligence issue was 
based upon three findings of fact which are clearly wrong. 

The first finding involves the question of whether Guico 
understood and appreciated the danger involved in disobeying 
the employer’s safety rule which is at issue in this case. In con- 
cluding that he did not, the trial judge noted that Guico “had 
never cut himself in the past and testified that he did not expect 
to cut himself at the time of his accident and injury.” This pre- 
sumably refers to the following testimony by Guico during his 
direct examination: “Q. Mr. Guico, did you want to cut yourself? 
A. No. Q. Did you think you were going to cut yourself? A. I 
never imagined that I would.” While this testimony would lead to 
a reasonable inference that Guico did not commit “a deliberate 
act” constituting willful negligence under Neb. Rev. Stat. 
§ 48-151(7)(a) (Supp. 1999), it does not rule out the claim made 
here that he was willfully negligent because of conduct evidenc- 
ing a “reckless indifference to safety” under § 48-151(7)(b). The 
record contains substantial and undisputed evidence that Guico 
fully understood and appreciated the risk involved in using a 
knife to split ribs without wearing the required safety equipment. 
Asked if he knew why the steel-mesh safety equipment was 
required when working as a rib splitter, Guico responded: “So 
that one would not get cut.” He was then asked, “Was it because 
that job required you to use the knife?” and he responded, “Yes.” 
Guico also admitted that Marquez had informed him “[a] few 
times” that he could be cut very badly if he did not use the steel- 
mesh safety equipment. Guico’s understanding and appreciation 
of the danger posed by failure to utilize the safety equipment is 
demonstrated in the following testimony on cross-examination: 

Q. You knew that you needed to wear safety equipment 
if you were going to do a job with a knife, didn’t you? 

A: Correct. 

Q. You knew that if you didn’t have that safety equip- 
ment you could get cut very badly, didn’t you? 

A. That’s true. 

Q. And you knew that the mesh gloves and the mesh 
aprons were there to help, so you would not get cut. 

A. Correct. 


726 260 NEBRASKA REPORTS 


In my view, these admissions by Guico conclusively establish 
his understanding and appreciation of the danger involved in 
using a knife to split ribs without wearing the required steel- 
mesh safety equipment, and therefore the trial court’s finding to 
the contrary was clearly wrong. 

The trial judge next noted his “considerable concern” about 
Excel’s enforcement of the rule, finding that despite testimony 
that its violation was considered “major,” there was also “starkly 
inconsistent and contradictory” evidence indicating that Guico 
had violated the same rule the day prior to the accident and “vir- 
tually nothing” had happened to him. The judge thus found that 
the only difference between the two violations was that one 
resulted in injury. In my view, the record does not support this 
inference. As noted by the majority, Guico was informed of the 
safety rules at the commencement of his employment and was 
reminded of the rules throughout his employment. It is undis- 
puted that when Marquez discovered Guico rib splitting without 
using the required safety equipment on the day prior to the 
injury, he immediately removed Guico from the job and verbally 
warned him about the need to use appropriate safety equipment 
when rib splitting. The fact that Guico was not “written up” or 
suspended for this incident does not mean that Excel did not 
enforce its rule. As Professor Larson notes, “enforcement is not 
necessarily synonymous with application of outright penalties.” 
2 Arthur Larson & Lex K. Larson, Larson’s Workers’ 
Compensation Law, § 35.03 at 35-8 to 35-9 (2000). In Jron 
Company v. Jenkins, 207 Va. 399, 405, 150 S.E.2d 120, 125 
(1966), the court rejected a contention that verbal warnings and 
reprimands regarding the necessity of compliance with a safety 
rule did not constitute bona fide enforcement, stating: 

[I]t is not essential that the employer suspend an employee 
from his job or reduce his wages for violating a work rule 
in order for there to be “strict enforcement” of the rule. 
These sanctions may constitute strict enforcement, but the 
term is not limited to such penalties. Other actions and 
conduct of the employer, such as existed in the case at bar, 
may apply with equal force. 

I acknowledge authority holding that a worker’s violation of 
an employer’s safety rule cannot be asserted as a defense to a 
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workers’ compensation claim where there is evidence that the 
employer failed to take steps to enforce the rule despite knowl- 
edge of its prior violation. See, e.g., Lori’s Fam. Din. v. Indus. 
Claim Appeals, 907 P.2d 715 (Colo. App. 1995) (affirming 
rejection of safety rule defense where record reflected employer 
was aware of prohibited horseplay in workplace but never fol- 
lowed policies for disciplining employees for such behavior). 
However, disregard of safety rule violations by the same or other 
employees is relevant only “ ‘under circumstances charging the 
employer with knowledge and acquiescence.’ ” Jron Company v. 
Jenkins, 207 Va. at 404, 150 S.E. 2d at 124 (followed in VEPCO 
v. Kremposky, 227 Va. 265, 315 S.E.2d 231 (1984)). See, also, 2 
Larson & Larson, supra, § 35.03. In the present case, there is no 
evidence that Excel knowingly permitted Guico or any other 
employee to work with a knife without wearing the required 
steel-mesh safety equipment, and thus, there is no basis for an 
inference that Excel acquiesced in the violation of its rule. Also, 
whether or not Guico was required to obtain permission from a 
supervisor before switching jobs is immaterial to the issue of 
enforcement because, as noted above, it is undisputed that at the 
time of Guico’s injury, he was well aware of Excel’s require- 
ment that he wear steel-mesh safety equipment whenever he 
performed the rib-splitter job. For these reasons, I conclude that 
the finding by the trial judge that Excel’s safety rule “was not 
kept alive by bona fide enforcement” was clearly wrong. 

The third factual basis for the trial judge’s determination that 
willful negligence was not shown was a finding that Guico had 
“a valid excuse for the violation given the production demands of 
[Excel].” The trial judge reasoned that because rib splitting was 
performed from a fixed work station on beef carcasses which 
were moving on a conveyor system on a “continual and constant 
basis,” “there was simply not enough time available to [Guico] to 
comply with the safety rule of wearing the gloves.” This finding 
rests upon the false premise that Guico was required by Excel to 
perform the rib-splitter job at the time he was injured. However, 
the evidence is undisputed that Guico alone made the decision to 
switch jobs without first donning the required safety equipment. 
The record reflects no “production demands” which required him 
to do so. To the contrary, the undisputed evidence is that Guico 
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was verbally reprimanded by Marquez for precisely the same 
unsafe conduct on the previous day. His testimony that he did not 
have time to put on steel-mesh gloves “[b]ecause I was on the 
saw, and we switched, and it was quick” cannot afford an excuse 
for his conduct because Guico was not required by Excel to 
switch jobs and, in fact, was specifically forbidden from doing so 
without using the required safety apparel. It is important to note 
that the conduct at issue here is not simply Guico’s failure to 
wear the steel-mesh safety equipment while rib splitting, but, 
rather, his failure to do so after deciding to switch jobs under cir- 
cumstances in which, by his own admission, he did not have time 
to take the required precautions to protect himself from injury. It 
is undisputed that Guico alone selected the moment at which he 
switched jobs and that he did so knowing that at that particular 
moment, he had insufficient time to put on the safety gear which 
he knew he was required to wear in order to avoid being acci- 
dentally cut. Far from excusing Guico’s conduct, these facts 
underscore its recklessness. 

Unlike the circumstances in Moise v. Fruit Dispatch Co., 135 
Neb. 684, 283 N.W. 495 (1939), Guico’s conduct was not auto- 
matic or reflexive, but, rather, was the product of the volition 
and mental effort which characterizes willful negligence as 
defined by § 48-151(7)(b). The only reasonable inference I can 
draw from the evidence is that Guico made a conscious and 
deliberate decision to leave his assigned work station in order to 
do other work which he preferred without first donning the 
safety equipment required by Excel’s safety rule to prevent pre- 
cisely the injury which Guico sustained, notwithstanding his 
verbal reprimand for the same unsafe conduct on the previous 
day. Based upon this inference, I conclude that the trial judge 
was clearly wrong in determining that Guico’s actions at the 
time of his injury did not evidence willful negligence consisting 
of reckless indifference to safety. I conclude that the evidence 
establishes willful negligence as a matter of law and that 
Guico’s injury was therefore not compensable under Neb. Rev. 
Stat. § 48-101 (Reissue 1998). Accordingly, I would vacate the 
judgment of the Nebraska Workers’ Compensation Court and 
remand the cause with directions to dismiss. 

CONNOLLY, J., joins in this dissent. 
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WRIGHT, J. 
NATURE OF CASE 

Robert H. McDonald brought this legal malpractice action 
against DeCamp Legal Services, P.C. (DeCamp Legal). The dis- 
trict court for Lancaster County granted summary judgment for 
DeCamp Legal, and McDonald appealed. The Nebraska Court 
of Appeals found there existed a genuine issue of material fact 
and reversed the district court’s decision. See McDonald v. 
DeCamp Legal Servs., No. A-98-954, 2000 WL 249769 (Neb. 
App. Mar. 7, 2000) (not designated for permanent publication). 
We granted DeCamp Legal’s petition for further review. 


SCOPE OF REVIEW 

[1] Whether a decision conforms to law is by definition a ques- 
tion of law, in connection with which an appellate court reaches a 
conclusion independent of that reached by the lower court. Big 
John’s Billiards v. Balka, ante p. 702, 619 N.W.2d 444 (2000). 

[2] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. 
Morrison Enters. v. Aetna Cas. & Surety Co., ante p. 634, 619 
N.W.2d 432 (2000). 


FACTS 

According to his operative petition, on January 17, 1995, 
McDonald was injured while crossing a parking lot of the 
Northeast Nebraska Technical Community College (College). 
The lot is divided into separate rows by narrow concrete islands 
with walkways cut out for pedestrians. Snow and ice had accu- 
mulated to a depth of 2 to 3 feet in front of the parking stalls and 
on the sides of the walkways. McDonald entered a walkway that 
was blocked on one side by a wrongfully parked car, and as he 
attempted to walk around the car, he stepped over the accumu- 
lated snow and ice, slipped, and fell. McDonald retained 
DeCamp Legal to handle his workers’ compensation case aris- 
ing from the accident. 

McDonald alleged that he also retained DeCamp Legal to 
pursue a personal injury action against the College. He claimed 
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that DeCamp Legal did not advise him of the applicable statute 
of limitations regarding his claim against the College and that 
DeCamp Legal did not file a tort claim notice prior to the run- 
ning of the statute. As a result, McDonald was barred from pur- 
suing a tort claim against the College. 

The agreement which McDonald entered into with DeCamp 
Legal, entitled “Fee Contract for Worker Compensation,” pro- 
vided in part: “We do not promise by this agreement to represent 
you on any other lawsuit or legal matter.” McDonald testified at 
his deposition that he was unsure whether he had signed any 
other fee agreement with DeCamp Legal. 

McDonald was represented by two different attorneys from 
DeCamp Legal. The second attorney took over the case after the 
action against the College was time barred. There was conflict- 
ing evidence as to whether either attorney represented to 
McDonald that DeCamp Legal would be pursuing an action 
against the College and the nature of those representations. 

McDonald sued John W. DeCamp (DeCamp) personally in 
the district court for Lancaster County on September 3, 1997. 
McDonald’s first amended petition, filed October 3, alleged that 
DeCamp Legal was negligent in failing to advise him of the 
statute of limitations on the tort claim and in failing to file the 
tort claim prior to the expiration of the statute of limitations. 

A second amended petition was filed with leave of court on 
March 30, 1998, in which DeCamp Legal was substituted for 
DeCamp. McDonald alleged that the relation back doctrine 
should apply to his second amended petition, since the legal 
malpractice claim would otherwise be barred by Neb. Rev. Stat. 
§ 25-222 (Reissue 1995) after January 17, 1998. 

DeCamp Legal’s answer alleged that there was no agreement 
to represent McDonald on the tort claim; that McDonald would 
not have been able to recover from the College under Neb. Rev. 
Stat. §§ 13-910(10) (Cum. Supp. 2000) and 13-915 (Reissue 
1997); and that, in any event, the malpractice claim was barred 
by applicable statutes of limitations. 

On April 23, 1998, DeCamp Legal moved for summary judg- 
ment on four grounds which were stated in the district court’s 
order as follows: 


732 260 NEBRASKA REPORTS 


1. The agreement between the plaintiff and DeCamp 
P.C. related solely to representation in regard to the work- 
ers[’] compensation claim. DeCamp P.C. never agreed to 
represent the plaintiff on any claim against the college. 

2. No recoverable slip and fall cause of action existed 
because of the exception in the Political Subdivision Tort 
Claims Act, Nes. Rev. Stat. § 13-910, for incidents caused 
by ice, snow or temporary weather conditions in a public 
place. 

3. No recoverable slip and fall cause of action existed 
under the Political Subdivision Tort Claims Act because 
the plaintiff knew of the alleged condition and there were 
multiple alternative safe routes available, NEB. Rev. STAT. 
§ 13-915. 

4. The two-year statute of limitations for professional 
negligence ran before DeCamp P.C. was named as a 
defendant and any cause of action against it is therefore 
barred. 

The district court found there was no genuine issue of mate- 
rial fact as to the first two grounds asserted by DeCamp Legal. 
The district court determined there was no credible evidence 
that DeCamp Legal had agreed to represent McDonald on any 
tort claim against the College. It also concluded that an exemp- 
tion to the waiver of immunity for tort claims existed for tem- 
porary conditions caused by snow or ice and that, therefore, 
McDonald could not have pursued an action against the College 
because such an exemption resulted in continued immunity 
against such a claim. The district court stated that there was a 
genuine issue of fact as to whether there were alternative safe 
routes available and that the doctrine of relation back should be 
applied to allow the substitution of DeCamp Legal for DeCamp. 
Therefore, the district court specifically found against DeCamp 
Legal on the grounds numbered 3 and 4 above. 

The Court of Appeals reversed the district court’s judgment, 
concluding that there was a genuine issue of material fact con- 
cerning the existence of a representation agreement and that the 
exemption to the waiver of immunity in the Political 
Subdivisions Tort Claims Act found in § 13-910(10) did not 
apply to McDonald’s tort claim. Because DeCamp Legal did not 
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cross-appeal, the Court of Appeals refused to consider DeCamp 
Legal’s other two grounds for summary judgment that were 
specifically rejected by the district court. We granted DeCamp 
Legal’s petition for further review to address whether the Court 
of Appeals erred in requiring DeCamp Legal to file a cross- 
appeal before it would consider DeCamp Legal’s alternative 
grounds for summary judgment. 


ASSIGNMENTS OF ERROR 

DeCamp Legal argues that the Court of Appeals erred by (1) 
failing to consider two alternative grounds for summary judg- 
ment rejected by the district court, (2) finding that a genuine 
issue of material fact existed as to whether DeCamp Legal 
agreed to represent McDonald on the tort claim, and (3) finding 
that the exemption to the Political Subdivisions Tort Claims Act 
found in § 13-910(10) did not apply to McDonald’s tort claim. 


ANALYSIS 

DeCamp Legal first assigns as error the failure of the Court 
of Appeals to consider two alternative grounds for summary 
judgment on which the district court specifically found against 
it. Those two grounds were that no cause of action existed for 
McDonald’s tort claim because alternate safe routes existed 
which McDonald had knowledge of and that the statute of limi- 
tations in § 25-222 had run on his malpractice claim. Whether a 
decision conforms to law is by definition a question of law, in 
connection with which an appellate court reaches a conclusion 
independent of that reached by the lower court. Big John’s 
Billiards v. Balka, ante p. 702, 619 N.W.2d 444 (2000). 

The Court of Appeals, with one judge dissenting, refused to 
consider DeCamp Legal’s alternate grounds for summary judg- 
ment rejected by the district court, stating: 

In light of the fact that the lower court specifically ruled 
against DeCamp Legal on each of the other two grounds 
for summary judgment, we consider DeCamp Legal’s 
argument on appeal to be a request for affirmative relief. 
We decline to consider the issues, because DeCamp Legal 
has not filed a proper cross-appeal from the lower court’s 
rulings. 
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McDonald v. DeCamp Legal Servs., No. A-98-954, 2000 WL 
249769 at *4 (Neb. App. Mar. 7, 2000) (not designated for per- 
manent publication). 

[3] A cross-appeal must be properly designated, pursuant to 
Neb. Ct. R. of Prac. 9D(4) (rev. 2000), if affirmative relief is to 
be obtained. Jn re Interest of Natasha H. & Sierra H., 258 Neb. 
131, 602 N.W.2d 439 (1999). The issue is whether an argument 
by an appellee that a lower court’s decision should be upheld on 
grounds specifically rejected below constitutes a request for 
affirmative relief such that a cross-appeal from the lower court’s 
ruling is necessary. 

[4] Affirmative relief on appeal is not statutorily defined per 
se, although Neb. Rev. Stat. § 25-1911 (Reissue 1995) provides: 
“A judgment rendered or final order made by the district court 
may be reversed, vacated, or modified for errors appearing on 
the record.” Affirmative relief, for purposes of appeal, is a rever- 
sal, vacation, or modification of a lower court’s judgment, 
decree, or final order. 

Here, DeCamp Legal set forth four separate grounds for 
relief. The district court ruled on each ground, finding in favor 
of DeCamp Legal on two grounds and against it on two others. 
Obviously, if the district court granted summary judgment in 
favor of DeCamp Legal on any one of the four grounds alleged, 
DeCamp Legal would not appeal. However, since McDonald 
appealed the ruling of the district court in favor of DeCamp 
Legal, there is a question of whether DeCamp Legal must cross- 
appeal the adverse rulings of the district court in order to pre- 
serve those issues on appeal. 

[5,6] The only judgment for which DeCamp Legal could have 
sought modification was the summary judgment. While 
DeCamp Legal could not have cross-appealed the district court’s 
findings underlying the summary judgment, it could and should 
have cross-appealed the summary judgment and assigned as 
error those specific adverse findings if believed to have been 
made in error. Such a cross-appeal is required because consider- 
ation of the case will be limited to errors assigned and dis- 
cussed. See rule 9D(1)e. An appellee may not raise arguments 
independent of or not responsive to the appellant’s assignments 
of error without cross-appealing because they will fall beyond 


McDONALD v. DeCAMP LEGAL SERVS. 735 
Cite as 260 Neb. 729 


the scope of the case as presented in the appellant’s brief. Thus, 
an appellee’s argument that a lower court’s decision should be 
upheld on grounds specifically rejected below constitutes a 
request for affirmative relief, and the appellee must cross-appeal 
in order for that argument to be considered. 

This is consistent with the long-cited proposition that “a 
proper result will not be reversed merely because it was reached 
for the wrong reason.” Gestring v. Mary Lanning Memorial 
Hosp., 259 Neb. 905, 921, 613 N.W.2d 440, 453 (2000). Had 
DeCamp Legal properly cross-appealed, the Court of Appeals 
could have considered the other decisions of the district court 
for error. Thus, the Court of Appeals properly refused to con- 
sider whether the district court should have granted summary 
judgment for the alternative reasons advanced by DeCamp 
Legal at the trial level because DeCamp Legal did not cross- 
appeal and assign the adverse findings as error. DeCamp Legal’s 
assignment of error on this issue has no merit. 

[7] DeCamp Legal argues that the Court of Appeals also erred 
in finding a genuine issue of material fact existed as to whether 
DeCamp Legal agreed to represent McDonald on the tort claim. 
In reviewing a summary judgment, an appellate court views the 
evidence in a light most favorable to the party against whom the 
judgment is granted and gives such party the benefit of all rea- 
sonable inferences deducible from the evidence. Morrison 
Enters. v. Aetna Cas. & Surety Co., ante p. 634, 619 N.W.2d 432 
(2000). Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Id. 

The Court of Appeals quoted a passage from McDonald’s 
deposition in which he discussed how his first attorney for 
DeCamp Legal led him to believe that he had a good cause of 
action against the College and that DeCamp Legal would work 
on it after the workers’ compensation claim was settled. The 
Court of Appeals determined that this raised a genuine issue of 
material fact as to whether an agreement existed. Viewing the 
evidence in a light most favorable to McDonald and giving him 
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the benefit of all reasonable inferences, we agree that 
McDonald’s deposition testimony raised a genuine issue of 
material fact. DeCamp Legal’s assignment of error as to this 
finding is without merit. 

Finally, DeCamp Legal assigns as error the finding of the Court 
of Appeals that the exemption to the Political Subdivisions Tort 
Claims Act found in § 13-910(10) did not apply to McDonald’s 
tort claim. Section 13-910(10) exempts “[aJny claim arising out 
of snow or ice conditions or other temporary conditions caused 
by nature on any .. . public place due to weather conditions.” 

The district court found that, as a matter of law, McDonald’s 
claim arose out of snow and ice due to weather conditions in a 
public place, immunizing the College from any tort claim. The 
Court of Appeals disagreed, comparing the present case to 
Woollen v. State, 256 Neb. 865, 593 N.W.2d 729 (1999). The 
Court of Appeals viewed McDonald’s claim as alleging an 
injury due to the negligence in the manner in which the snow 
and ice was cleared from the parking lot, not necessarily an 
injury due to the snow and ice. 

In Woollen, the plaintiff was injured when he lost control of 
his car at the bottom of a low-grade slope on a portion of paved 
road that had become rutted over time. Water had filled the ruts 
during a steady rain, forming ponds on the road at the site of the 
accident, which caused the plaintiff to lose control of his vehi- 
cle when it began to hydroplane. The trial court found that the 
maintenance of the road itself was a proximate cause of the acci- 
dent and held the State liable. We agreed “as a matter of law that 
... the State was not immune from suit, because the defective 
condition of the highway, rather than a temporary condition 
caused by nature due to weather conditions, caused the acci- 
dent.” Id. at 878, 593 N.W.2d at 739. 

Here, McDonald alleged that the College was negligent in its 
“[flailure to maintain safe ingress and egress to, from and across 
its property at Northeast Nebraska Technical Community 
College [and in its) [f]ailure to monitor and remove hazardously 
parked vehicles.” McDonald’s claim of negligence is not one 
“arising out of snow and ice conditions.” See § 13-910(10). Thus, 
§ 13-910(10) is inapplicable, and the Court of Appeals did not err 
in so holding. This assignment of error is without merit as well. 
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CONCLUSION 
For the reasons set forth herein, we affirm the decision of the 


Court of Appeals which reversed the summary judgment entered 
by the district court. 


10. 


AFFIRMED. 
STEPHAN, J., not participating. 
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Statutes: Pleadings: Dismissal and Nonsuit: Words and Phrases. The language of 
Neb. Rev. Stat. § 25-217 (Reissue 1995) providing for dismissal of unserved petitions 
is self-executing and mandatory. 

Limitations of Actions: Service of Process. A defendant's voluntary appearance 
does not waive the operation of Neb. Rev. Stat. § 25-217 (Reissue 1995). 
Limitations of Actions: Dismissal and Nonsuit: Jurisdiction. After dismissal of an 
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MILLER-LERMAN, J. 

I. NATURE OF CASE 

Joseph Vopalka filed a negligence action against Eddie 
Abraham and Walter Minshall (defendants), in the district court 
for Douglas County. The district court granted summary judg- 
ment in favor of the defendants, and Vopalka appealed to the 
Nebraska Court of Appeals. The Court of Appeals reversed the 
district court’s order granting summary judgment. Vopalka v. 
Abraham, 9 Neb. App. 285, 610 N.W.2d 433 (2000). The Court 
of Appeals determined that because Vopalka had failed to serve 
the defendants within 6 months after filing his petition as 
required by Neb. Rev. Stat. § 25-217 (Reissue 1995), the action 
stood dismissed and the district court thereafter lacked jurisdic- 
tion to consider the defendants’ motion for summary judgment. 
The Court of Appeals reversed the order of the district court 
granting summary judgment in favor of the defendants and 
remanded the cause to the district court with directions to dis- 
miss the action. Vopalka v. Abraham, supra. 

Vopalka petitioned this court for further review, which we 
granted. For the reasons recited below, we agree with the rea- 
soning of the Court of Appeals that after dismissal under 
§ 25-217, the action stood dismissed, and that the district court 
had no jurisdiction to make orders thereafter except to formalize 
the dismissal. Specifically, the district court lacked jurisdiction 
to consider the defendants’ motion for summary judgment. 
Given the lack of jurisdiction of the district court, the Court of 
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Appeals more properly should have vacated rather than reversed 
the district court’s order granting summary judgment. Accord- 
ingly, we reverse, and remand to the Court of Appeals with 
directions to remand the cause to the district court with direc- 
tions to the district court to vacate the order granting summary 
judgment in favor of the defendants and to enter an order that 
Vopalka’s petition stands dismissed pursuant to § 25-217. 


I]. STATEMENT OF FACTS 

At issue in this case is the effect of § 25-217 on an action in 
which the defendants have not been served within 6 months 
from the date the petition was filed. Section 25-217 provides 
that “[a]n action is commenced on the date the petition is filed 
with the court. The action shall stand dismissed without preju- 
dice as to any defendant not served within six months from the 
date the petition was filed.” 

In the instant case, Vopalka filed a petition against Abraham 
and Minshall on April 7, 1998, alleging he sustained injuries in 
an accident which occurred April 10, 1994. Neither defendant 
was served with the petition within 6 months after Vopalka filed 
the petition. On January 25, 1999, each defendant filed a volun- 
tary appearance in which he stated that he had received a copy 
of the petition on January 12, that he submitted to the jurisdic- 
tion of the district court, and that he would file an answer within 
30 days. On March 10, the defendants filed an answer generally 
denying the allegations in the petition and specifically denying 
that they were negligent. The defendants further alleged that 
Vopalka’s injuries were a result of his own negligence and con- 
tributory negligence and that Vopalka’s action against them was 
barred by the applicable statute of limitations. On March 11, 
Vopalka filed a reply denying the defendants’ affirmative 
defenses. 

The record on appeal is not complete but it appears that at 
some point, Vopalka filed a motion to reinstate the case to the 
active trial docket, that the defendants objected to such rein- 
statement, and that the district court reinstated the case to the 
trial docket on July 13, 1999, 

The defendants filed a motion for summary judgment on July 
13, 1999, claiming that the case should be dismissed because 
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Vopalka had failed to serve them with the petition within 6 
months of filing. After taking judicial notice of the court file, the 
district court found that Vopalka had failed to serve the defend- 
ants within 6 months of the date he had filed his petition and 
therefore sustained the defendants’ motion for summary 
judgment. 

Vopalka appealed the district court’s order granting summary 
judgment in favor of the defendants to the Court of Appeals. 
Vopalka claimed that by entering their voluntary appearances, 
the defendants had waived any objection related to his failure to 
serve them within 6 months of the filing of his petition as 
required under § 25-217. The Court of Appeals rejected 
Vopalka’s argument and reversed the district court’s grant of 
summary judgment and remanded the cause with directions to 
dismiss. Vopalka v. Abraham, 9 Neb. App. 285, 610 N.W.2d 433 
(2000). 

The Court of Appeals held that pursuant to § 25-217, the 
unserved petition filed April 7, 1998, had been dismissed by 
operation of law as of October 7, and that subsequent to that 
date, the district court lacked jurisdiction to make any orders, 
except to formalize the dismissal. The Court of Appeals noted 
that a voluntary appearance is equivalent to service of process, 
and the defendants’ voluntary appearances filed January 25, 
1999, effectively amounted to service on January 25, which was 
not within 6 months after the date Vopalka had filed his petition. 
The voluntary appearances were filed at a point in time after 
which the case stood dismissed under § 25-217. The Court of 
Appeals concluded that the district court erred in reinstating the 
case and in hearing and granting the defendants’ motion for 
summary judgment, and reversed these orders. The Court of 
Appeals remanded the cause with directions to the district court 
to dismiss the case. 


III. ASSIGNMENTS OF ERROR 
Vopalka asserts that the Court of Appeals erred in (1) failing 
to hold that the defendants waived the operation of § 25-217 by 
filing voluntary appearances and (2) failing to find that the 
defendants’ failure to cross-appeal the district court’s reinstate- 
ment of the action waived the operation of § 25-217. 
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IV. STANDARDS OF REVIEW 

[1] Statutory interpretation presents a question of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. Airport Auth. of Village of Greeley v. Dugan, 
259 Neb. 860, 612 N.W.2d 913 (2000). 

[2] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent of the lower court’s decision. Prucha v. Kahlandt, ante 
p. 366, 618 N.W.2d 399 (2000). 


V. ANALYSIS 


1. Court OF APPEALS’ HOLDINGS IN VOPALKA V. ABRAHAM 

The Court of Appeals’ disposition of this case was premised 
on two holdings. First, the Court of Appeals held that § 25-217 
is self-executing and, thus, an action is dismissed by operation 
of law as to any defendant who has not been served within 6 
months after the petition was filed. Vopalka v. Abraham, supra. 
This holding was based on the Court of Appeals’ prior decisions 
in Cotton v. Fruge, 8 Neb. App. 484, 596 N.W.2d 32 (1999), and 
McDaneld y. Fischer, 8 Neb. App. 160, 589 N.W.2d 172 (1999). 
Second, the Court of Appeals held that after dismissal by oper- 
ation of law, a trial court lacks jurisdiction to enter any orders in 
such action, except to formalize the dismissal, and that any 
orders other than a formal dismissal of the case made by the trial 
court subsequent to the dismissal by operation of law are nulli- 
ties. Vopalka v. Abraham, supra. The second holding was based 
on the Court of Appeals’ similar decision in Cotton. Based on 
these holdings, the Court of Appeals concluded that Vopalka’s 
unserved petition was dismissed by operation of law on October 
7, 1998, which was 6 months after filing the petition, and that 
the district court lacked jurisdiction after October 7, either to 
reinstate the action or to enter summary judgment. 

We note that no further review was sought in either 
McDaneld or Cotton, and we have not previously had occasion 
to decide the issues surrounding the effect of § 25-217 upon 
actions in which the defendant has not been served with a peti- 
tion within 6 months of filing the petition. In order to review the 
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decision of the Court of Appeals in the instant case, we must 
decide whether the Court of Appeals was correct in holding that 
§ 25-217 is self-executing and in holding that dismissal by oper- 
ation of law under § 25-217 deprives the trial court of jurisdic- 
tion to take action subsequent to such dismissal other than to 
formalize the dismissal. In connection with our analysis of 
Vopalka v. Abraham, 9 Neb. App. 285, 610 N.W.2d 433 (2000), 
a brief review of the decisions in McDaneld and Cotton is 
useful. 


(a) § 25-217 as Self-Executing 
Under McDaneld v. Fischer 

In McDaneld v. Fischer, supra, the Court of Appeals first held 
that § 25-217 is self-executing and that § 25-217 requires that an 
action be dismissed by operation of law as to a defendant who is 
not served within 6 months after the petition is filed. In 
McDaneld, the Court of Appeals recognized that the issues sur- 
rounding § 25-217 were ones of first impression and therefore 
explained the reasons for its holding. 

The Court of Appeals began its interpretation of § 25-217 by 
examining the language of the statute and determined that 
although the statute provided that the action “shall stand dis- 
missed” if the petition was not served within 6 months of filing, 
§ 25-217 failed to delineate how such dismissal occurs. The 
Court of Appeals posited that dismissal might occur by “motion 
and order,” or “upon the court’s own motion,” or by passage of 
time with or without a trial court order. McDaneld v. Fischer, 8 
Neb. App. at 165, 589 N.W.2d at 176. 

Because the Court of Appeals found that § 25-217 was silent 
on the procedure by which to confer dismissed status under 
§ 25-217, it examined the statute’s legislative history to deter- 
mine legislative intent. The Court of Appeals noted in 
McDaneld that prior to 1979, the statute provided simply that an 
action was deemed commenced as of the date the summons was 
served upon the defendant. In 1979, however, § 25-217 was 
amended to provide that an action was deemed to have com- 
menced not upon service on a defendant, but, instead, “on the 
date the petition is filed with the court if proper service is 
obtained within six months of such filing.” (Emphasis supplied.) 
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See 1979 Neb. Laws, L.B. 510. The legislative history of the 
1979 amendment as explained in McDaneld shows that the 
Judiciary Committee determined that some time limit should be 
placed for the service of summons and that if the defendant was 
not served within that time period, the suit would not be deemed 
to have commenced. The Court of Appeals determined that the 
Legislature in 1979 intended the 6-month requirement to oper- 
ate as a “housekeeping measure” to facilitate the dismissal of 
actions which were filed but unserved and which would other- 
wise languish on a court’s docket. McDaneld v. Fischer, 8 Neb. 
App. 160, 166, 589 N.W.2d 172, 176 (1999). 

Although the Court of Appeals noted in McDaneld that, after 
the 1979 amendment, § 25-217 had again been amended in 
1986, the Court of Appeals did not explicitly note that the addi- 
tional and operative language “shall stand dismissed” was part 
of the 1986 amendment rather than the 1979 amendment. In 
1986, the statute was amended to its current form which reads: 
“An action is commenced on the date the petition is filed with 
the court. The action shall stand dismissed without prejudice as 
to any defendant not served within six months from the date the 
petition was filed.” § 25-217. For the sake of completeness, we 
note that the 1986 amendment to § 25-217 was part of a bill 
addressing various topics of judicial administration and that the 
legislative history of the bill contains no specific discussion of 
the legislative intent regarding the 1986 amendment to § 25-217. 

In McDaneld, the Court of Appeals construed the phrase 
“shall stand dismissed” to mean that “the action may be dis- 
missed without the need for initiating action, such as a motion 
by the defendant, and without the need for a formal entry of an 
order of dismissal by the trial court.” 8 Neb. App. at 166, 589 
N.W.2d at 177. The Court of Appeals held that § 25-217 was 
mandatory and self-executing and that dismissal occurs by oper- 
ation of law because that was the “only way to ensure that an 
-unserved action stands dismissed, as the statute requires.” 8 Neb. 
App. at 166, 589 N.W.2d at 177. 


(b) Nullity of Rulings After Dismissal Pursuant 
to § 25-217 Under Cotton v. Fruge 
In Cotton v. Fruge, 8 Neb. App. 484, 596 N.W.2d 32 (1999), 
decided after McDaneld v. Fischer, supra, the Court of Appeals 
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held that based on its holding in McDaneld, the plaintiff’s peti- 
tion was dismissed by operation of law under § 25-217 because 
it was not served on the defendants within 6 months of its filing 
and rulings in the case subsequent thereto were nullities. In 
Cotton, the district court granted the plaintiff’s motion for ser- 
vice by publication more than 6 months after filing of the peti- 
tion and thereafter sustained the defendants’ demurrer on the 
basis that the case was barred by the statute of limitations. The 
Court of Appeals held that “{w]hen a lawsuit is dismissed by 
operation of law for lack of service of process within 6 months 
of filing, the district court has no jurisdiction to make orders 
thereafter, except to formalize the dismissal, and if made, they 
are a nullity, as are subsequent pleadings.” 8 Neb. App. at 490, 
596 N.W.2d at 36. The Court of Appeals reasoned that after dis- 
missal by operation of law, there was no longer any action pend- 
ing in which to make an order or in which to file pleadings. 
Based on that holding, the Court of Appeals concluded in Cotton 
that the district court’s order granting the motion for service by 
publication was a nullity and further vacated the district court’s 
order granting the demurrer because the statute of limitations 
issue was not properly before the district court. 


2. DISMISSAL BY OPERATION OF LAW: 

SELF-EXECUTING NATURE OF § 25-217 
{3-5] The full text of § 25-217 reads as follows: “An action is 
commenced on the date the petition is filed with the court. The 
action shall stand dismissed without prejudice as to any defend- 
ant not served within six months from the date the petition was 
filed.” Whether the language of § 25-217 is self-executing is an 
issue of statutory interpretation. In the absence of anything to 
the contrary, statutory language is to be given its plain and ordi- 
nary meaning; an appellate court will not resort to interpretation 
to ascertain the meaning of statutory words which are plain, 
direct, and unambiguous. R.J. Miller, Inc. v. Harrington, ante p. 
471, 618 N.W.2d 460 (2000). If the language of a statute is clear, 
the words of such statute are the end of any judicial inquiry 
regarding its meaning. Sharkey v. Board of Regents, ante p. 166, 
615 N.W.2d 889 (2000). In construing a statute, a court must 
determine and give effect to the purpose and intent of the 
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Legislature as ascertained from the entire language of the statute 
considered in its plain, ordinary, and popular sense. Sack v. 
State, 259 Neb. 463, 610 N.W.2d 385 (2000). 

(6] We agree with the Court of Appeals’ holding in McDaneld 
v. Fischer, 8 Neb. App. 160, 589 N.W.2d 172 (1999), that the 
language of § 25-217 providing for dismissal of unserved peti- 
tions is self-executing and mandatory. As noted by the Court of 
Appeals, the statute contains the expression “shall stand dis- 
missed.” We conclude that this language, including the word 
“shall,” makes the operation of § 25-217 mandatory. See State 
on behalf of Minter v. Jensen, 259 Neb. 275, 277, 609 N.W.2d 
362, 365 (2000) (“[a]s a general rule, in the construction of 
statutes, the word ‘shall’ is considered mandatory and inconsis- 
tent with the idea of discretion”). We further find it significant 
that the statute specifies that an action which stands dismissed 
shall stand dismissed “without prejudice.” The inference from 
the entire expression “shall stand dismissed without prejudice” 
is twofold: (1) that the dismissal of the action is mandatory and 
automatic in nature and (2) that notwithstanding the dismissed 
Status of the action, the character of the dismissal is “without 
prejudice” and the action may therefore be refiled if not other- 
wise barred, such as by the statute of limitations. See Black’s 
Law Dictionary 482 (7th ed. 1999). 

We are aware that certain jurisdictions allow courts discretion 
and specify procedures regarding dismissal of a petition or com- 
plaint after a plaintiff has failed to serve a defendant within a 
certain timeframe. For example, in the federal trial courts, Fed. 
R. of Civ. P. 4(m) provides: 

If service of the summons and complaint is not made upon 
a defendant within 120 days after the filing of the com- 
plaint, the court, upon motion or on its own initiative after 
notice to the plaintiff, shall dismiss the action without prej- 
udice as to that defendant or direct that service be effected 
within a specified time; provided that if the plaintiff shows 
good cause for the failure, the court shall extend the time 
for service for an appropriate period. 

We note that various states have adopted rules similar to Fed. 
R. Civ. P. 4(m) quoted above. See, Ariz. Rules Civ. Proc. 4(i); 
Ark. Code Ann. § 16-58-134 (Michie Supp. 1999); Fla. R. Civ. 


746 260 NEBRASKA REPORTS 


P. 1.070(j); Miss. R. Civ. P. 4(h); Nev. R. Civ. P. 4(i); Utah R. 
Civ. P. 4(b); W. Va. R.C.P. 4(k). See, also, Idaho R.C.P. 4(a)(2) 
(service within 6 months); Mass. R. Civ. P. 4(j) (service within 
90 days); Ohio Civ. R. 4(E) (service within 6 months); Okla. 
Stat. Ann. tit. 12, § 2004(1) (West Cum. Supp. 2000-2001) (ser- 
vice within 180 days). Alaska R. Civ. P. 4(j) specifically requires 
the court clerk to review pending cases for actions that have not 
been served within 120 days and to send notices to plaintiffs in 
those actions “to show good cause in writing why service . . . is 
not complete.” Other states have rules which, although not based 
on the federal rule, provide that actions are to be dismissed upon 
motion, see Me. R. Civ. P. 3 and Vt. R.C.P. 3, and that dismissal 
may be avoided by a showing of good cause. See N.Y. C.P.L.R. 
§ 306-b (McKinney Supp. 2000). 

By contrast to such rules in other jurisdictions, § 25-217 does 
not delineate that dismissal is effectuated by review by the clerk 
or upon motion of a party or the court, nor does it specify that a 
plaintiff may avoid its operation by showing good cause. 
Comparison to such other statutes and rules highlights the self- 
executing and mandatory nature of the language chosen by the 
legislature in enacting § 25-217. 

The language of § 25-217 mandates that an action “shall 
stand dismissed without prejudice” if unserved 6 months after 
filing and does not delineate any predicate action which must be 
taken by a court to effect dismissal. The statute does not contain 
discretionary language to the effect that a court “may” dismiss 
an unserved action, nor does it contain exceptions pursuant to 
which a plaintiff would be able to demonstrate to a court good 
cause in order to avoid the operation of the statute. Dismissal by 
operation of law effectuates the mandatory language of the 
statute. 


3. LACK OF JURISDICTION AFTER DISMISSAL 
BY OPERATION OF LAW UNDER § 25-217 
In this appeal, Vopalka does not appear to dispute the holding 
by the Court of Appeals that § 25-217 is self-executing, but 
argues instead that the Court of Appeals erred by failing to con- 
clude that the defendants waived the operation of § 25-217 by 
filing their voluntary appearances. In his reply brief to the Court 
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of Appeals and upon further review, Vopalka also argues that the 
defendants waived the operation of § 25-217 when they failed to 
cross-appeal, in the appeal taken by Vopalka to the Court of 
Appeals, the district court’s reinstatement of Vopalka’s petition. 
In its opinion in Vopalka v. Abraham, 9 Neb. App. 285, 610 
N.W.2d 433 (2000), the Court of Appeals impliedly rejected 
both arguments based on its holding in Cotton v. Fruge, 8 Neb. 
App. 484, 490, 596 N.W.2d 32, 36 (1999), that after dismissal of 
an action pursuant to § 25-217, there is no longer an action 
pending and “the district court has no jurisdiction to make 
orders thereafter, except to formalize the dismissal, and if made, 
they are a nullity, as are subsequent pleadings.” We agree with 
the Court of Appeals’ conclusion that the district court erred in 
considering the defendants’ motion for summary judgment after 
dismissal under § 25-217. A summary judgment is a disposition 
on the merits, see SID No. 57 v. City of Elkhorn, 248 Neb. 486, 
536 N.W.2d 56 (1995), and the district court could not enter a 
judgment on the merits where it lacked jurisdiction. We see no 
errors by the Court of Appeals as claimed by Vopalka on further 
review. 

[7] As to Vopalka’s first argument, we agree with the Court of 
Appeals that the defendants’ voluntary appearances did not 
waive the operation of § 25-217. We have held that for the pur- 
pose of personal jurisdiction, the voluntary appearance of a 
party is equivalent to service of process. Henderson y. 
Department of Corr. Servs., 256 Neb. 314, 589 N.W.2d 520 
(1999). Although the voluntary appearances of the defendants in 
this case were equivalent to service of process, the voluntary 
appearances were filed more than 6 months after the petition 
was filed at a time when the action stood dismissed. Service of 
process effected more than 6 months after the petition was filed 
at a time when the action stood dismissed does not negate the 
dismissal pursuant to § 25-217. A voluntary appearance, which 
is the equivalent of service of process, is a nullity in a dismissed 
action. This assignment of error is without merit. 

[8] Vopalka also asserts as an assignment of error that the 
defendants waived the operation of § 25-217 because they did 
not cross-appeal, in Vopalka’s appeal to the Court of Appeals, 
the district court’s reinstatement of the action. We agree with the 


748 260 NEBRASKA REPORTS 


Court of Appeals’ holding in Cotton as applied herein that after 
dismissal of an action by operation of § 25-217, “the district 
court has no jurisdiction to make orders thereafter, except to for- 
malize the dismissal.” Cotton v. Fruge, 8 Neb. App. at 490, 596 
N.W.2d at 36. We, therefore, conclude that the district court in 
the instant case was without jurisdiction to reinstate Vopalka’s 
action which stood dismissed by operation of § 25-217. 

[9,10] When lack of jurisdiction in the original tribunal is 
apparent on the face of the record, yet the parties fail to raise 
that issue, it is the duty of a reviewing court to raise and deter- 
mine the issue of jurisdiction sua sponte. In re Interest of D.W., 
249 Neb. 133, 542 N.W.2d 407 (1996). It is the power and duty 
of an appellate court to determine whether it has jurisdiction 
over the matter before it, irrespective of whether the issue is 
raised by the parties. In re Interest of William G., 256 Neb. 788, 
592 N.W.2d 499 (1999). The district court lacked jurisdiction at 
the point in time it ordered reinstatement. The defendants’ lack 
of a cross-appeal challenging the order of the district court 
which it was without jurisdiction to make is of no consequence. 
Vopalka’s assignment of error is without merit. 

In the instant case, Vopalka’s petition was dismissed by oper- 
ation of § 25-217 as of October 7, 1998. Because there was no 
longer an action pending, any subsequent pleadings were nulli- 
ties and the district court was without jurisdiction to reinstate 
the action or rule on the defendants’ motion for summary judg- 
ment. Contrary to Vopalka’s assertion on further review, the 
defendants were unable to waive the operation of § 25-217 
either by having entered voluntary appearances or by their pur- 
ported failure to cross-appeal a reinstatement order that the dis- 
trict court was without jurisdiction to enter. 


VI. CONCLUSION 

The Court of Appeals’ holding in Cotton v. Fruge, 8 Neb. 
App. 484, 596 N.W.2d 32 (1999), and as applied in this case was 
the logical extension of its prior holding in McDaneld v. Fischer, 
8 Neb. App. 160, 589 N.W.2d 172 (1999), that § 25-217 is self- 
executing and mandatory. We agree with the rationale in both 
Cotton and McDaneld. When an action has been dismissed by 
operation of law, there is no longer an action pending in which 
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a district court can enter an order except to formalize the dis- 
missal. The mandatory and self-executing nature of § 25-217 
furthers the “housekeeping” function of preventing unserved 
petitions from languishing on the trial court’s docket, which the 
Court of Appeals identified in McDaneld as the legislative intent 
surrounding § 25-217. In this regard, we note that where sys- 
tems are not already in place, it would be prudent that trial 
courts implement a systematic program to track compliance 
with the 6-month service requirement under § 25-217 such that 
the trial court is alerted to the failure to serve and can formalize 
the dismissal. 

We conclude that the Court of Appeals correctly held in this 
case that the language of § 25-217 is self-executing and manda- 
tory and that after an action is dismissed by operation of 
§ 25-217, a district court is without jurisdiction to make an order 
in the case except an order formalizing the dismissal. Because 
Vopalka’s petition was dismissed by operation of law as of 
October 7, 1998, the district court was without jurisdiction to 
enter an order in the case after that date other than an order dis- 
missing the action. A summary judgment is a disposition on the 
merits, see SID No. 57 v. City of Elkhorn, 248 Neb. 486, 536 
N.W.2d 56 (1995), and the district court could not enter a judg- 
ment on the merits because it lacked jurisdiction. We therefore 
agree with the Court of Appeals that it was error for the district 
court to consider the defendants’ motion for summary judgment. 
However, because the district court lacked jurisdiction to grant 
summary judgment, the Court of Appeals should have vacated, 
rather than reversed, the district court’s order. See Bonge v. 
County of Madison, 253 Neb. 903, 573 N.W.2d 448 (1998). We 
therefore reverse, and remand to the Court of Appeals with 
directions to remand the cause to the district court with direc- 
tions to the district court to vacate the order granting summary 
judgment in favor of the defendants and to enter an order that 
Vopalka’s petition stands dismissed pursuant to § 25-217. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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GAGE COUNTY BOARD OF EQUALIZATION, APPELLANT, 
v. NEBRASKA TAX EQUALIZATION 
AND REVIEW COMMISSION, APPELLEE. 
619 N.W.2d 451 


Filed December 1, 2000. No. S-99-1023. 


1. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it. 

2. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. 

3. Administrative Law: Statutes: Appeal and Error. The right of appeal in this state 
is clearly statutory, and unless the statute provides for an appeal from the decision of 
a quasi-judicial tribunal, such right does not exist. 

4. Statutes: Legislature: Intent. In reading a statute, a court must determine and give 
effect to the purpose and intent of the Legislature as ascertained from the entire lan- 
guage of the statute considered in its plain, ordinary, and popular sense. 

5. Statutes. In order to ascertain the proper meaning of a statute, reference may be had 
to later as well as earlier legislation upon the same subject. All existing acts should be 
considered, and a subsequent statute may often aid in the interpretation of a prior one. 


Appeal from the Nebraska Tax Equalization and Review 
Commission. Appeal dismissed. 
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and MILLeR-LERMAN, JJ. 


STEPHAN, J. 

This case presents a jurisdictional issue which was recently 
decided by the Nebraska Court of Appeals in Boone Cty. Bd. v. 
Nebraska Tax Equal. & Rev. Comm., 9 Neb. App. 298, 611 
N.W.2d 119 (2000) (Boone County). The issue is whether, at the 
time this appeal was filed on September 3, 1999, there was a 
statutory right of appeal from an order of the Nebraska Tax 
Equalization and Review Commission (TERC) denying a peti- 
tion filed by a county board of equalization pursuant to Neb. 
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Rev. Stat. § 77-1504.01 (Supp. 1999). In Boone County, the 
Court of Appeals determined that no such right existed. 
Operative April 7, 2000, several weeks before the release of the 
opinion in Boone County, the Legislature amended Neb. Rev. 
Stat. § 77-5019 (Supp. 1999) to specifically authorize judicial 
review at the request of a party aggrieved by an order issued by 
TERC “pursuant to section 77-1504.01 or 77-5028.” See 2000 
Neb. Laws, L.B. 968. In the present case, the appeal was filed 
under the same statutes in effect on the operative dates in Boone 
County and prior to the amendment of § 77-5019. 


BACKGROUND 

On July 26, 1999, the Gage County Board of Equalization 
(Board) petitioned TERC, pursuant to § 77-1504.01, for an 
adjustment to certain property value assessments in Gage 
County. The Board submitted an amended petition on August 5. 
On August 6, TERC entered its “Findings and Order Denying 
Petition.” TERC found that the Board had not met its statutory 
burden of showing that failing to make an adjustment would 
result in values that were not equitable and in accordance with 
the law. The Board perfected this appeal to the Court of Appeals, 
which we moved to our docket on our own motion pursuant to 
our authority to regulate the caseloads of the appellate courts. 
See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


STANDARD OF REVIEW 

[1] Before reaching the legal issues presented for review, it is 
the duty of an appellate court to determine whether it has juris- 
diction over the matter before it. Scottsdale Ins. Co. v. City of 
Lincoln, ante p. 372, 617 N.W.2d 806 (2000). 

[2] Statutory interpretation presents a question of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. American Employers Group v. Department of 
Labor, ante p. 405, 617 N.W.2d 808 (2000); Baye v. Airlite 
Plastics Co., ante p. 385, 618 N.W.2d 145 (2000). 


ANALYSIS 
[3] As the Court of Appeals correctly noted in Boone County, 
“«<tt]he right of appeal in this state is clearly statutory and, 
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unless the statute provides for an appeal from the decision of a 
quasi-judicial tribunal, such right does not exist.”’” 9 Neb. App. 
at 302, 611 N.W.2d at 123 (quoting Lydick v. Johns, 185 Neb. 
717, 178 N.W.2d 581 (1970)). Our jurisdictional analysis 
requires consideration of three statutes as they existed from July 
through September 1999. The first is § 77-1504.01, pursuant to 
which this action was initiated. That statute is included in chap- 
ter 77, article 15, of the Nebraska Revised Statutes, which sets 
forth the functions of a county board of equalization, and 
provides: 
After completion of its actions and based upon the hear- 
ings conducted pursuant to sections 77-1502 and 77-1504, 
a county board of equalization may petition the Tax 
Equalization and Review Commission to consider an 
adjustment to a class or subclass of real property within the 
county. Petitions must be filed with the commission on or 
before July 26. The commission shall hear and take action 
on a petition filed by a county board of equalization on or 
before August 10. The commission, in issuing such an 
order to adjust a class or subclass, may exclude individual 
properties from that order whose value has already been 
adjusted by a county board of equalization in the same 
manner as the commission directs in its order. In imple- 
menting the order of the commission, the county assessor 
shall adjust the values of the class or subclass that is the 
subject of the order. For properties that have already 
received an adjustment from the county board of equaliza- 
tion, no additional adjustment may be made applying the 
commission’s order, but such an exclusion from the com- 
mission’s order shall not preclude adjustments to those 
properties for corrections or omissions. Hearings held pur- 
suant to this section may be held by means of videocon- 
ference and shall comply with section 84-1411, except that 
a member of the commission need not be present at each 
videoconference site. A duly appointed representative of 
the commission shall be present at each videoconference 
site to take custody of any exhibits and keep a record of 
persons who appear at the hearing. Hearings conducted 
pursuant to this section shall be in the manner prescribed 
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in section 77-5026. The burden of proof is on the petition- 
ing county to show that failure to make an adjustment 
would result in values that are not equitable and in accord- 
ance with the law. The county assessor of the county 
adjusted by an order of the commission shall recertify the 
abstract of assessment to the Property Tax Administrator 
on or before August 20. 

The other pertinent statutes are both included in the Tax 
Equalization and Review Commission Act, codified at chapter 
77, article 50, of the Nebraska Revised Statutes. Neb. Rev. Stat. 
§ 77-5028 (Cum. Supp. 1998) authorizes TERC to order certain 
adjustments in the valuation of a class or subclass of property. It 
provides: 

After a hearing conducted pursuant to section 77-5024 
or 77-5026, the commission shall enter its order based on 
information presented to it at the hearing. The order of the 
commission shall be sent by certified mail to the county 
assessor and by regular mail to the county clerk and chair- 
person of the county board on or before May 15 of each 
year. The order shall specify the percentage increase or 
decrease and the class or subclass of property affected or 
the corrections or adjustments to be made to the class or 
subclass of property affected. The specified changes shall 
be made by the county assessor to each item of property in 
the county so affected. 

The third and most critical statute for jurisdictional purposes 
is § 77-5019(1), which establishes a right of judicial review of 
certain final decisions by TERC. At the time the notice of appeal 
in this case was filed, § 77-5019(1) provided: 

Any party aggrieved by a final decision in a case appealed 
to the commission and any county or other political subdi- 
vision aggrieved by an order of the commission issued pur- 
suant to section 77-5028 shall be entitled to judicial review 
in the Court of Appeals. Nothing in this section shall be 
deemed to prevent resort to other means of review, redress, 
or relief provided by law. 

In Boone County, the Court of Appeals reasoned that 
§ 77-5019(1) provided two instances in which a party could 
appeal a TERC decision: (1) “when the commission renders a 
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final decision in a case which originated elsewhere and was 
appealed to the commission through the proper procedures” 
and (2) “when a person, county, or other political subdivision is 
aggrieved by an order of the commission rendered pursuant to 
§ 77-5028.” 9 Neb. App. at 303, 611 N.W.2d at 123-24. The 
Court of Appeals held that an appeal from a disposition by 
TERC of a petition filed pursuant to § 77-1504.01 did not fit 
into the first category of appeals permitted by § 77-5019(1) 
because it did not involve a decision of a lower tribunal which 
was appealed to TERC in the first instance pursuant to Neb. 
Rev. Stat. § 77-5007 (Supp. 1999). It further held that the dis- 
missal of a petition filed pursuant to § 77-1504.01 could not be 
considered an order issued pursuant to § 77-5028 because the 
two statutes were separate and distinct. The court reasoned that 
while § 77-5028 requires TERC to enter an order by May 15 
based upon hearings conducted pursuant to either Neb. Rev. 
Stat. § 77-5024 (Cum. Supp. 2000) or Neb. Rev. Stat. § 77-5026 
(Cum. Supp. 2000), § 77-1504.01 requires petitions to be filed 
by July 26 of each year and action to be taken by August 10. 
Further, the court opined that the reference in § 77-1504.01 to 
§ 77-5026 merely set forth the procedure to be followed in 
hearings conducted by TERC concerning a petition for 
adjustment. 

After moving this case to our docket, we asked the parties to 
brief the jurisdictional issue in light of Boone County, which 
was decided during the pendency of this appeal. Both sides 
agree that the right to an appeal is statutory. However, they dis- 
agree as to whether § 77-5019(1), as it was worded and in effect 
in September 1999, conferred a right of appeal in this case. The 
Board does not contend that this case falls within the category 
of cases appealed to TERC and therefore reviewable under 
§ 77-5019(1). Rather, it argues that TERC’s order denying the 
relief it sought pursuant to § 77-1504.01 is in reality an order 
pursuant to § 77-5028 and thus is reviewable on that basis. In 
support of this contention, the Board argues that § 77-5026 pro- 
vides the statutory authority for TERC to adjust a class or sub- 
class of property and that because § 77-5028 requires TERC to 
enter an order based on proceedings pursuant to § 77-5026, the 
denial of relief requested in a petition pursuant to § 77-1501.04 
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is in reality an order pursuant to § 77-5028 for which 
§ 77-5019(1) provides a right to judicial review. 

[4,5] In reading a statute, a court must determine and give 
effect to the purpose and intent of the Legislature as ascertained 
from the entire language of the statute considered in its plain, 
ordinary, and popular sense. American Employers Group v. 
Department of Labor, ante p. 405, 617 N.W.2d 808 (2000); In re 
Interest of Joshua M. et al., 256 Neb. 596, 591 N.W.2d 557 
(1999). We agree with the reasoning of the Court of Appeals that 
§§ 77-1504.01 and 77-5028 refer to separate and distinct proce- 
dures occurring at different times during the annual process of 
equalizing property values. This reasoning is reinforced, we 
believe, by the recent amendment to § 77-5019 which now 
authorizes judicial review of orders entered by TERC “pursuant 
to section 77-1504.01 or 77-5028.” (Emphasis supplied.) 
§ 77-5019(1) (Cum. Supp. 2000). In order to ascertain the 
proper meaning of a statute, reference may be had to later as 
well as earlier legislation upon the same subject. All existing 
acts should be considered, and a subsequent statute may often 
aid in the interpretation of a prior one. Big John’s Billiards v. 
Balka, ante p. 702, 619 N.W.2d 444 (2000); Hoiengs v. County 
of Adams, 254 Neb. 64, 574 N.W.2d 498 (1998). If an order 
denying a county board’s petition pursuant to § 77-1504.01 were 
in fact a species of order issued pursuant to § 77-5028, this 
amendment would have been unnecessary. The fact that 
§ 77-5019(1) now makes a disjunctive reference to orders pur- 
suant to the two statutes is a clear indication that the Legislature 
regards the two statutory procedures as separate and distinct and 
that an order by TERC pursuant to § 77-1504.01 was not sub- 
sumed within the legislative classification of orders “pursuant to 
section 77-5028” under the prior version of § 77-5019(1) which 
governs this appeal. 


CONCLUSION 
Based upon our review of the relevant statutes existing at the 
time the Board filed its notice of appeal in this action, and the 
subsequent action by the Legislature in amending § 77-5019(1) 
to specifically provide for judicial review of orders entered by 
TERC pursuant to § 77-1504.01, we conclude that such review 
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was not authorized by § 77-5019(1) prior to its amendment 
when this appeal was initiated. We therefore lack jurisdiction to 
review the TERC order of August 6, 1999, and must dismiss this 
appeal. We note that because of the amendment to § 77-5019(1), 
our holding in this case will not apply to appeals from orders 
entered by TERC pursuant to § 77-1504.01 which are com- 
menced subsequent to April 7, 2000, and therefore, the issue we 
resolve today is likely one of last impression. 
APPEAL DISMISSED. 
WRIGHT, J., not participating. 


WILLIAM R. HOLLANDSWORTH, APPELLEE, V. 
NEBRASKA PARTNERS, DOING BUSINESS AS 
MEAD CaTTLE COMPANY, INC., APPELLANT. 

619 N.W.2d 579 


Filed December 1, 2000. No. S-00-044. 


1. Workers’ Compensation: Appeal and Error. Pursuant to Neb. Rev. Stat. § 48-185 
(Cum. Supp. 2000), an appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation court acted without or 
in excess of its powers; (2) the judgment, order, or award was procured by fraud; (3) 
there is not sufficient competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the compensation court do 
not support the order or award. 

2. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. 

3. ___: __. In the absence of anything to the contrary, statutory language is to be given 
its plain and ordinary meaning; an appellate court will not resort to interpretation to 
ascertain the meaning of statutory words which are plain, direct, and unambiguous. 

4. Workers’ Compensation. Payment of a court-approved lump-sum settlement is sub- 
ject to the provisions of Neb. Rev. Stat. § 48-125 (Reissue 1998). 

5. Appeal and Error: Words and Phrases. Plain error exists where there is an error, 
plainly evident from the record but not complained of at trial, which prejudicially 
affects a substantial right of a litigant and is of such a nature that to leave it uncor- 
rected would cause a miscarriage of justice or result in damage to the integrity, repu- 
tation, and faimess of the judicial process. 

6. Workers’ Compensation: Attorney Fees: Appeal and Error. Neb. Rev. Stat. 
§ 48-125 (Reissue 1998) provides that if the employer files an application for review 
before the compensation court from an award of a judge of the compensation court 
and fails to obtain any reduction in the amount of the award, the compensation court 
Shall allow the employee a reasonable attomey fee. 
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Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Melvin C. Hansen and Matthew J. Buckley, of Hansen, 
Engles, Ketcham, Olson & Buckley, P.C., for appellant. 


Rolf Edward Shasteen, of Shasteen & Crawford, P.C., for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

In this appeal, we address whether the payment of a court- 
approved lump-sum settlement in a workers’ compensation case 
is subject to a waiting-period penalty under Neb. Rev. Stat. 
§ 48-125 (Reissue 1998). The appellee, William R. 
Hollandsworth, and the appellant, Nebraska Partners, doing 
business as Mead Cattle Company, Inc., entered into a settle- 
ment agreement, which was approved by a single judge of the 
Nebraska Workers’ Compensation Court. Nebraska Partners did 
not deliver the settlement check to Hollandsworth within 30 
days of the order approving the settlement, and the same judge 
awarded a waiting-period penalty. A review panel affirmed, and 
Nebraska Partners appeals. We conclude that a lump-sum settle- 
ment approved by the Workers’ Compensation Court is subject 
to the waiting-period penalty provided for in § 48-125. 
Accordingly, we affirm. 


BACKGROUND 

In September 1997, Hollandsworth was involved in an acci- 
dent while employed by Nebraska Partners. From April 29 to 
May 26, 1998, Hollandsworth received temporary total disabil- 
ity benefits. In June 1998, Hollandsworth filed a petition in the 
compensation court seeking further benefits, including benefits 
for permanent partial disability. The parties then reached a set- 
tlement agreement under which Hollandsworth would receive a 
lump-sum settlement of $21,500 in satisfaction of all claims he 
had against Nebraska Partners. The compensation court 
approved the settlement on April 9, 1999. On April 19, the insur- 
ance company for Nebraska Partners issued a check made out to 
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Hollandsworth and his attorney in the amount of the settlement. 
However, Hollandsworth did not receive the check. On May 11, 
Hollandsworth filed a motion for penalty and attorney fees in 
the compensation court. On May 13, the law office representing 
Nebraska Partners hand delivered the check to the office of 
Hollandsworth’s attorney. On May 15, Hollandsworth signed a 
“Receipt in Satisfaction” stating that he acknowledged receipt 
of the money and that “the settlement provided in the Lump 
Sum Settlement filed herein is as of this date fully paid and sat- 
isfied of record.” 

A hearing was held on the motion, during which 
Hollandsworth’s attorney stated, “I waive any claim for an 
attorney’s fee in these proceedings.” Following the hearing, the 
single judge of the compensation court awarded a 50-percent 
waiting-period penalty pursuant to § 48-125 because the check 
was delivered after 30 days had passed from the approval of the 
lump-sum settlement. Nebraska Partners filed an application for 
review by a three-judge panel of the compensation court. The 
panel affirmed and awarded attorney fees because Nebraska 
Partners had appealed and had failed to obtain a reduction in the 
award. Nebraska Partners appeals. 


ASSIGNMENTS OF ERROR 

Nebraska Partners assigns, rephrased, that the compensation 
court erred in determining that payment on a court-approved 
lump-sum settlement is subject to a waiting-period penalty 
under § 48-125 and in calculating a penalty based on the entire 
amount of the lump-sum award. In addition, Nebraska Partners 
assigns that the review panel erred in affirming the decision of 
the compensation court and in awarding attorney fees. 


STANDARD OF REVIEW 

[1] Pursuant to Neb. Rev. Stat. § 48-185 (Cum. Supp. 2000), 
an appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation 
court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient 
competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the com- 
pensation court do not support the order or award. Miller v. 
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E.M.C. Ins. Cos., 259 Neb. 433, 610 N.W.2d 398 (2000); Torres 
v. Aulick Leasing, 258 Neb. 859, 606 N.W.2d 98 (2000). 

[2,3] Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. Philpot v. Aguglia, 259 Neb. 573, 611 
N.W.2d 93 (2000); Ferguson v. Union Pacific RR. Co., 258 Neb. 
78, 601 N.W.2d 907 (1999). In the absence of anything to the 
contrary, statutory language is to be given its plain and ordinary 
meaning; an appellate court will not resort to interpretation to 
ascertain the meaning of statutory words which are plain, direct, 
and unambiguous. /d. 


ANALYSIS 

Nebraska Partners contends that the waiting-period penalty in 
§ 48-125 applies only to delinquent periodic payments and that 
payment of a court-approved lump-sum settlement is not subject 
to the penalty. 

Section 48-125 provides in part: 

Except as hereinafter provided, all amounts of compensa- 
tion payable under the Nebraska Workers’ Compensation 
Act shall be payable periodically in accordance with the 
methods of payment of wages of the employee at the time 
of the injury or death; Provided, fifty percent shall be 
added for waiting time for all delinquent payments after 
thirty days’ notice has been given of disability. 
(Emphasis supplied.) 

Neb. Rev. Stat. § 48-138 (Reissue 1998) provides: “The 
amounts of compensation payable periodically under the law by 
agreement of the parties with the approval of the Nebraska 
Workers’ Compensation Court may be commuted to one or more 
lump-sum payments .. . .” Neb. Rev. Stat. § 48-139 (Reissue 
1998) states that a lump-sum settlement or agreement approved 
by the court is final and conclusive. 

[4] We conclude that payment of a court-approved lump-sum 
settlement is subject to the provisions of § 48-125. Although 
§ 48-125 speaks of periodic payments, it does not limit the 
application of a penalty to periodic payments only. Further, 
§ 48-138 provides that periodic payments may be commuted to 
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one or more lump-sum payments, thus bringing a lump-sum 
payment under the scope of § 48-125. In addition, § 48-139 pro- 
vides that a court-approved lump-sum settlement is final and 
conclusive. We have previously held that as provided in 
§ 48-125, waiting-period penalties apply to final adjudicated 
awards. Gaston v. Appleton Elec. Co., 253 Neb. 897, 573 
N.W.2d 131 (1998); Roth v. Sarpy Cty. Highway Dept., 253 Neb. 
703, 572 N.W.2d 786 (1998); Leitz v. Roberts Dairy, 239 Neb. 
907, 479 N.W.2d 464 (1992). We further note that operative 
August 28, 1999, § 48-125 was amended to clearly state that the 
waiting-period penalty applies to payments made after 30 days 
from the entry of a final order, award, or judgment of the com- 
pensation court. 

Nebraska Partners next contends that even if the lump-sum 
settlement is subject to a penalty, that penalty should be calcu- 
lated only on the amount of those periodic payments which 
would have accrued as of April 9, 1999. We disagree. 

Nothing in § 48-125 allows a penalty to be assessed on only a 
portion of a delinquent payment. We have said that the purpose 
of the 30-day waiting-period penalty and the provision for attor- 
ney fees as provided in § 48-125 are to encourage prompt pay- 
ment by making delay costly if the award has been finally estab- 
lished. Roth v. Sarpy Cty. Highway Dept., supra. We have also 
stated that the only legitimate excuse for delay in the payment of 
compensation benefits is the existence of a genuine dispute from 
a medical or legal standpoint. Id.; Grammer v. Endicott Clay 
Products, 252 Neb. 315, 562 N.W.2d 332 (1997); Musil v. J.A. 
Baldwin Manuf. Co., 233 Neb. 901, 448 N.W.2d 591 (1989). 

Further, because of the delay which results when a case is 
contested, the disabled worker’s need for the prompt payment of 
benefits is especially urgent after a final adjudicated award. In 
such instances, the employee has had to do without a weekly 
stipend for a longer period than when an employer does not con- 
test the worker’s right to benefits. Thus, it is important to dis- 
courage unnecessary delay in the payment of benefits. Leitz v. 
Roberts Dairy, supra, citing Amorosa v. Jersey City Welding & 
Mach. Works, 214 N.J. Super. 130, 518 A.2d 529 (1986). 

In this case, by entering into a settlement agreement, 
Nebraska Partners specifically agreed to commute any periodic 
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payments to a single payment which was due within 30 days of 
the order approving the settlement. Any assessment of a penalty 
based on only a portion of the amount of the payment due 
ignores the importance of timely payment of the lump-sum set- 
tlement due and ignores the fact that the parties specifically 
agreed to commute the periodic payments to one single pay- 
ment. Had there been a concern about the ability to timely 
deliver the entire lump-sum settlement due, Nebraska Partners 
was free to decline to enter into the settlement agreement. 
Accordingly, we conclude that the single judge was correct in 
assessing a penalty based on the entire amount of the delinquent 
lump-sum payment. 

Nebraska Partners further contends that regardless of how 
§ 48-125 is interpreted, a waiting-period penalty cannot apply in 
this case because the order approving the settlement acted to 
release Nebraska Partners from all liability on account of the 
accident. Specifically, Nebraska Partners contends that a receipt 
signed by Hollandsworth on May 15, 1999, acknowledging pay- 
ment and satisfaction of the settlement operates as an accord and 
satisfaction. There is nothing in the record showing that 
Nebraska Partners raised this issue before the compensation 
court, and Nebraska Partners contends on appeal that it was 
plain error for the compensation court to fail to find that the doc- 
trine of accord and satisfaction applies to this case. 

[5] Plain error exists where there is an error, plainly evident 
from the record but not complained of at trial, which prejudi- 
cially affects a substantial right of a litigant and is of such a 
nature that to leave it uncorrected would cause a miscarriage of 
justice or result in damage to the integrity, reputation, and fair- 
ness of the judicial process. Krumwiede v. Krumwiede, 258 Neb. 
785, 606 N.W.2d 778 (2000); Hajenga v. Hajenga, 257 Neb. 
841, 601 N.W.2d 528 (1999). We find no plain error in this case. 
Accordingly, the argument that an accord and satisfaction 
occurred is without merit. 

[6] Finally, Nebraska Partners contends that the review panel 
erred in awarding attorney fees. Section 48-125 provides that if 
the employer files an application for review before the compen- 
sation court from an award of a judge of the compensation court 
and fails to obtain any reduction in the amount of the award, the 
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compensation court shall allow the employee a reasonable attor- 
ney fee. 

Although Hollandsworth’s attorney expressly waived an 
award of fees for the hearing before a single judge, there is no 
indication in the record that an award of fees was waived for the 
proceedings before the review panel. Because Nebraska Partners 
filed the application for review and failed to obtain a reduction 
in the amount of the award, the review panel did not err in 
awarding attorney fees. 


CONCLUSION 

We conclude that payment of a court-approved lump-sum set- 
tlement is subject to the waiting-period penalty provided for in 
§ 48-125. Because the lump sum was not paid within 30 days of 
the order of the compensation court approving the award, the 
compensation court was correct in awarding a waiting-period 
penalty. We further determine that the review panel did not err 
in awarding attorney fees. Accordingly, we affirm. 

AFFIRMED. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. CAROLYN A. ROTHERY, RESPONDENT. 
619 N.W. 2d 590 


Filed December 1, 2000. No. S-00-852. 


1, Disciplinary Proceedings. To determine whether and to what extent discipline 
should be imposed in a lawyer discipline proceeding, the Nebraska Supreme Court 
considers the following factors: (1) the nature of the offense, (2) the need for deter- 
ring others, (3) the maintenance of the reputation of the bar as a whole, (4) the pro- 
tection of the public, (5) the attitude of the offender generally, and (6) the offender's 
present or future fitness to continue in the practice of law. 


2. ___. Each case justifying discipline of an attorney must be evaluated individually in 
light of the particular facts and circumstances of that case. 
3. ___. An attorney’s failure to respond to inquiries and requests for information from 


the Office of the Counsel for Discipline is a grave matter and a threat to the credibil- 
ity of attorney disciplinary proceedings. 

4. ___. The propriety of a sanction must be considered with reference to the sanctions 
imposed in prior similar cases. 


Original action. Judgment of suspension. 
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HENpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


PER CuRIAM. 
INTRODUCTION 

On August 17, 2000, a formal charge was filed by the 
Committee on Inquiry of the Second Disciplinary District 
(Committee) of relator Nebraska State Bar Association (NSBA), 
alleging one count of attorney misconduct against respondent 
Carolyn A. Rothery, who was admitted to practice law in the 
State of Nebraska on September 14, 1978. On September 11, 
2000, Rothery entered her appearance and acknowledged 
receipt of the summons and formal charge in the above- 
captioned matter. Rothery did not file an answer or any other 
type of responsive pleading to the formal charge. On October 
16, relator moved for judgment on the pleadings pursuant to 
Neb. Ct. R. of Discipline 10(H) and (I) (rev. 2000). We grant the 
motion for judgment on the pleadings and suspend Rothery from 
the practice of law indefinitely, with a minimum of 1 year, effec- 
tive immediately. 


STATEMENT OF FACTS 

The formal charge states, inter alia, that Rothery practices 
law in Douglas and Sarpy Counties in Nebraska. On May 8, 
1997, the Office of the Counsel for Discipline received a letter 
from Melissa Gregory alleging Rothery failed to act and failed 
to communicate with Gregory regarding her domestic relations 
case. On May 8, the Office of the Counsel for Discipline sent 
Rothery a copy of the complaint by certified mail, together with 
a letter advising Rothery that pursuant to the disciplinary rules 
of the Nebraska Supreme Court, Rothery was required to file an 
appropriate written response to Gregory’s complaint within 15 
working days and that failure to respond was a ground for disci- 
pline. The certified mail receipt indicated Rothery received the 
Gregory complaint and the Office of the Counsel for 
Discipline’s letter on May 9. 

Rothery did not respond to the Office of the Counsel for 
Discipline’s May 8, 1997, letter, and thereafter, the Office of the 
Counsel for Discipline made numerous unsuccessful attempts to 
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contact Rothery regarding the Gregory complaint. The Office of 
the Counsel for Discipline wrote Rothery on June 4 and 18, 
advising her that it had not received her response to the Gregory 
complaint and that she needed to file a response. On July 7, the 
Office of the Counsel for Discipline telephoned Rothery at her 
home and left a message, requesting that Rothery contact the 
Office of the Counsel for Discipline using its toll-free telephone 
number. Rothery did not respond. 

On July 8, 1997, the Office of the Counsel for Discipline sent 
another letter to Rothery by certified mail seeking her response 
to the Gregory complaint. On July 25, the Office of the Counsel 
for Discipline telephoned Rothery at the Sarpy County 
Attorney’s office informing her of the need to respond to the 
Gregory complaint. That same day, the Office of the Counsel for 
Discipline sent Rothery a letter enclosing a copy of the Gregory 
complaint and asking for Rothery’s response. Receiving no 
answer to any of these inquiries, the Office of the Counsel for 
Discipline sent Rothery a letter on September 15, 1997, 
addressed to her office at the Sarpy County Attorney’s office, 
seeking Rothery’s response to the Gregory complaint. 

On October 6, 1997, the Office of the Counsel for Discipline 
sent to Rothery by certified mail a new complaint based upon her 
failure to respond in the Gregory case. Rothery did not respond 
to the new complaint. On November 5, the Office of the Counsel 
for Discipline mailed Rothery a letter reminding her of her obli- 
gation to respond to the second complaint. Rothery did not file 
any answer or responsive pleading to the second complaint. 

In early 1998, the Office of the Counsel for Discipline 
received a complaint regarding Rothery from Marilyn 
Luttenegger, raising allegations that Rothery neglected a legal 
matter entrusted to her and failed to communicate with 
Luttenegger. On or about February 4, the Office of the Counsel 
for Discipline sent Rothery a copy of the Luttenegger complaint, 
together with a letter notifying Rothery that she was required to 
respond to the Luttenegger complaint within 15 working days. 
Rothery did not respond to the Luttenegger complaint, and on 
March 5 and April 15, the Office of the Counsel for Discipline 
sent Rothery letters asking for her response to the Luttenegger 
complaint. 


STATE EX REL. NSBA v. ROTHERY 765 
Cite as 260 Neb. 762 


On April 24, 1998, the Office of the Counsel for Discipline 
wrote Rothery seeking to schedule a hearing on the charges 
relating to the Gregory complaint. In the same letter, the Office 
of the Counsel for Discipline reminded Rothery that she had still 
not responded to the Luttenegger complaint. 

On or about May 27, 1998, Rothery was sent a copy of the 
charges filed with the Committee relating to the Gregory com- 
plaint and her failure to respond to the Gregory complaint. 
Rothery was notified that a hearing would be held on these 
charges on June 18 at 4 p.m. On June 18 at 4 p.m., the 
Committee met as scheduled. Also in attendance were a court 
reporter, the complaining witness, and the Assistant Counsel for 
Discipline. 

Rothery did not appear at the hearing. At approximately 4:15 
p.m., the Assistant Counsel for Discipline telephoned Rothery to 
determine if she had left for the hearing. Rothery was still at her 
office. The Committee hearing proceeded, with Rothery partici- 
pating by speaker telephone. Rothery admitted she had received 
the envelope containing the charges and the notice of hearing, 
but that she had not reviewed them. She asked for a continuance, 
which was granted by the Committee. 

On June 29, 1998, the Office of the Counsel for Discipline 
wrote Rothery a fourth reminder letter regarding her failure to 
respond to the Luttenegger complaint. 

On December 15, 1998, in a letter addressed to the Assistant 
Council for Discipline, Rothery apologized for failing to 
respond to the Luttenegger complaint and stated that she 
“released” any claim she might have for attorney fees. Rothery 
did not, however, address in her letter any of the allegations 
raised against her in the Luttenegger complaint. 

On September 28, 1999, the Committee conducted a hearing 
on the charges raised against Rothery relating to the Gregory 
complaint and Rothery’s failure to respond to the Gregory com- 
plaint. At the time of the September 28 hearing, Rothery had not 
responded to the allegations of the Gregory complaint, the 
Luttenegger complaint, or the complaint relating to Rothery’s 
failure to answer the Gregory complaint. 

After the Committee hearing, it was determined that formal 
charges should be filed against Rothery. The formal! charge filed 
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in this case alleges that Rothery has violated Canon 1, 
DR 1-102(A)(1) and (5), of the Code of Professional 
Responsibility, which provides as follows: “DR 1-102 
Misconduct. (A) A lawyer shall not: (1) Violate a Disciplinary 
Rule . . . (5) Engage in conduct that is prejudicial to the admin- 
istration of justice.” As stated above, Rothery has entered her 
voluntary appearance in this matter but she has not filed any 
responsive pleading to the formal charge. 


ANALYSIS 

Pursuant to rule 10(I) of the Disciplinary Rules, “[iJf no 
answer be filed [in response to formal charges] within the time 
limited therefor . . . the matter may be disposed of by the Court 
on its own motion or on a motion for judgment on the plead- 
ings.” We find that the requirements of rule 10(I) have been sat- 
isfied and see no reason why a judgment on the pleadings should 
not be granted. Based on the foregoing, this court finds by clear 
and convincing evidence that Rothery violated DR 1-102(A)(1) 
and (5). 

[1,2] To determine whether and to what extent discipline 
should be imposed in a lawyer discipline proceeding, this court 
considers the following factors: (1) the nature of the offense, (2) 
the need for deterring others, (3) the maintenance of the reputa- 
tion of the bar as a whole, (4) the protection of the public, (5) the 
attitude of the offender generally, and (6) the offender’s present or 
future fitness to continue in the practice of law. See State ex rel. 
NSBA v. Howze, ante p. 547, 618 N.W.2d 663 (2000). Each case 
justifying discipline of an attorney must be evaluated individually 
in light of the particular facts and circumstances of that case. Id. 

Neb. Ct. R. of Discipline 9(E) (rev. 2000) states, inter alia, 
that 

[u]pon receipt of notice of a complaint from the Counsel 
for Discipline, the member against whom the complaint is 
directed shail prepare and submit to the Counsel for 
Discipline, in writing, within fifteen working days of 
receipt of such notice, an appropriate response to the com- 
plaint, or a response stating that the member refuses to 
answer substantively and explicitly asserting constitutional 
or other grounds therefor. 
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Neb. Ct. R. of Discipline 3(B) (rev. 2000) provides that “[a]cts 
or omissions by a member . . . which violate . . . provisions of 
these rules, shall be grounds for discipline... .” 

[3] We view an attorney’s failure to respond to inquiries and 
requests for information from the Office of the Counsel for 
Discipline as a grave matter and as a threat to the credibility of 
attorney disciplinary proceedings. “The disciplinary process as 
a whole must function effectively in order for the public to have 
confidence in the integrity of the profession and to be protected 
from unscrupulous acts.” State ex rel. NSBA v. Mefferd, 258 Neb. 
616, 626, 604 N.W.2d 839, 847 (2000). Rothery’s refusal to 
reply to repeated inquiries from the Office of the Counsel for 
Discipline demonstrates nothing less than a total “disrespect for 
our disciplinary jurisdiction and [a] lack of concern for the pro- 
tection of the public, the profession, and the administration of 
justice.” See State ex rel. NSBA v. Kirshen, 232 Neb. 445, 473, 
441 N.W.2d 161, 178 (1989). 

[4] In considering the appropriate sanction for Rothery’s 
actions, we note that the propriety of a sanction must be consid- 
ered with reference to the sanctions we have imposed in prior 
similar cases. State ex rel. NSBA v. Mefferd, supra. In State ex 
rel. NSBA v. Simmons, 259 Neb. 120, 608 N.W.2d 174 (2000), 
we suspended Simmons for 90 days for failing to respond to 
requests for information from the Office of the Counsel for 
Discipline as well as for mishandling certain litigation. In 
Simmons, we noted the presence of certain mitigating factors 
such as Simmons’ poor health and family difficulties, factors 
which are not apparent from the pleadings upon which we 
decide the instant case. In State ex rel. NSBA v. Kirshen, supra, 
we entered a judgment of disbarment, in part due to Kirshen’s 
failure to respond to correspondence from the Office of the 
Counsel for Discipline and in part due to Kirshen’s mishandling 
of an estate. Finally, in State ex rel. NSBA v. Mefferd, supra, we 
suspended Mefferd from the practice of law for 1 year due to 
Mefferd’s (1) failure to respond appropriately and on a timely 
basis to inquiries from the Office of the Counsel for Discipline, 
(2) failure to remit funds to a client, and (3) neglect of a legal 
matter entrusted to him. 
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In light of the foregoing precedent and the particular facts of 
this case, and with no mitigating circumstances apparent from 
the pleadings, we find and hereby order that Rothery should be 
indefinitely suspended from the practice of law in the State of 
Nebraska, with a minimum suspension of 1 year, effective 
immediately. Rothery may apply for reinstatement in accord- 
ance with the Nebraska Supreme Court Rules of Discipline, 
which application shall include a showing which demonstrates 
her fitness to practice law. Rothery is directed to file an affidavit 
complying with Neb. Ct. R. of Discipline 16 (rev. 2000). 

JUDGMENT OF SUSPENSION. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. WILLIAM C. STANEK, RESPONDENT. 
” 619 N.W.2d 603 


Filed December 1, 2000. No. S-00-1136. 


1. Disciplinary Proceedings. Once a complaint, charge, or formal charge has been filed, 
suggested, or indicated against a member of the bar, voluntary surrender of the mem- 
ber’s license shall not terminate such complaint, charge, or formal charge unless (1) 
the member knowingly admits in writing the truth of such complaint, charge, formal 
charge, or suggested or indicated charge, and waives all proceedings against him or 
her in connection therewith, and (2) an appropriate order is entered by the Nebraska 
Supreme Court. 


Original action. Judgment of disbarment. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


PER CURIAM. 

William C. Stanek, respondent, was admitted to the practice 
of law in the State of Nebraska on March 5, 1973. On September 
27, 2000, a complaint was filed with the Office of the Counsel 
for Discipline against respondent. On November 3, respondent 
filed with this court a voluntary surrender of his license to prac- 
tice law in the State of Nebraska. In his voluntary surrender of 
license, respondent stated that he did not wish to contest the 
complaint and “freely, knowingly and voluntarily” admitted that 


STATE EX REL. NSBA v. STANEK 769 
Cite as 260 Neb. 768 


he engaged in conduct that violated Canon 1, DR 1-102(A)(1) 
and (4) through (6), and Canon 9, DR 9-102(A) and (B), of the 
Code of Professional Responsibility. In addition to surrendering 
his license, respondent voluntarily consented to the entry of an 
order of disbarment and waived his right to notice, appearance, 
and hearing prior to the entry of the order of disbarment. 

[1] Neb. Ct. R. of Discipline 15 (rev. 2000) provides: 

(A) Once a complaint, Charges, or a Formal Charge has 
been filed, suggested, or indicated against a member, vol- 
untary surrender of the member’s license shall not termi- 
nate such complaint, Charges, or Formal Charge: 

(1) Unless the member knowingly admits in writing the 
truth of such complaint, Charges, Formal Charge, sug- 
gested or indicated Charges, and waives all proceedings 
against him or her in connection therewith, and 

(2) An appropriate order shall be entered by the Court. 

Pursuant to rule 15, this court finds that respondent has vol- 
untarily surrendered his license to practice law, admitted in writ- 
ing that he engaged in conduct that violated DR 1-102(A)(1) and 
(4) through (6), and DR 9-102(A) and (B) of the Code of 
Professional Responsibility, consented to the entry of an order 
of disbarment, and waived all proceedings against him. 

Upon due consideration of the pleadings in this matter, the 
court finds that respondent’s admission and waiver are know- 
ingly made. The court accepts respondent’s surrender of his 
license to practice law, finds that respondent should be dis- 
barred, and hereby orders him disbarred from the practice of law 
in the State of Nebraska, effective immediately. Respondent 
shall forthwith comply with Neb. Ct. R. of Discipline 16 (rev. 
2000), and upon failure to do so, he shall be subject to punish- 
ment for contempt of this court. 

JUDGMENT OF DISBARMENT. 
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DANIEL PLEISS, APPELLANT, V. BRIAN BARNES, APPELLEE. 
619 N.W. 2d 825 


Filed December 8, 2000. No. S-99-520. 


1. Jury Instructions: Judgments: Appeal and Error. Whether a jury instruction given 
by a trial court is correct is a question of law. When reviewing questions of law, an 
appellate court has an obligation to resolve the question independently of the conclu- 
sion reached by the trial court. 

2. Jury Instructions: Appeal and Error. In reviewing a claim of prejudice from 
instructions given or refused, the instructions must be read together, and if, taken as a 
whole, they correctly state the law, are not misleading, and adequately cover the 
issues supported by the pleadings and evidence, there is no prejudicial error necessi- 
tating reversal. 

3. Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court’s failure to give a requested instruction, an appellant has the burden of showing 
that (1) the tendered instruction is a correct statement of the law, (2) the tendered 
instruction is warranted by the evidence, and (3) the appellant was prejudiced by the 
court’s failure to give the tendered instruction. 

4. Negligence: Jury Instructions: Appeal and Error. Failure to instruct a jury with 
respect to the effects of its allocation of negligence in accordance with Neb. Rev. Stat. 
§ 25-21,185.09 (Reissue 1995) is prejudicial error. 

5. Negligence: Evidence: Trial. Before the defense of assumption of risk is submissi- 
ble to a jury, the evidence must show that the plaintiff (1) knew of the specific dan- 
ger, (2) understood the danger, and (3) voluntarily exposed himself or herself to the 
danger that proximately caused the damage. 

6. Negligence. The doctrine of assumption of risk applies to known dangers and not to 
those things from which, in possibility, danger may flow. 

7. Jury Instructions: Pleadings: Evidence. A litigant is entitled to have the jury 
instructed only upon those theories of the case which are presented by the pleadings 
and which are supported by competent evidence. 


Appeal from the District Court for Sarpy County: GEorGE A. 
THOMPSON, Judge. Reversed and remanded for a new trial. 


Christopher D. Jerram, of Kelley, Lehan & Hall, P.C., and 
Jeffery R. Kirkpatrick, of McHenry, Haszard, Hansen & Roth, 
for appellant. 


Mark C. Laughlin and Heidi L. Evatt, of Fraser, Stryker, 
Meusey, Olson, Boyer & Bloch, P.C., for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 
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HEnpkry, C.J. 
INTRODUCTION 

Daniel Pleiss brought a negligence action against Brian 
Barnes for injuries Pleiss suffered as a result of a fall from a lad- 
der while assisting Barnes in shingling the roof of Barnes’ 
house. A jury found in favor of Barnes. Pleiss appealed, and we 
moved the case to our docket pursuant to our power to regulate 
the Nebraska Court of Appeals’ caseload and that of this court. 
See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


BACKGROUND 

On July | and 2, 1995, Pleiss was assisting his friend, Barnes, 
in replacing roofing shingles on Barnes’ house. As a means of 
gaining access to the roof, Barnes placed an aluminum ladder 
against an aluminum gutter on the house. Pleiss climbed this lad- 
der on approximately six occasions on July | while working on 
the roof and experienced no problems using the ladder. On July 
2, Pleiss climbed the ladder, which was in the same position as it 
had been on July 1, approximately six more times without inci- 
dent. Pleiss then carried a bundle of shingles up the ladder. While 
Pleiss was placing the bundle of shingles onto the roof of the 
house, the ladder “flipped, twisted and started to slide,” causing 
Pleiss to fall from the ladder. The ladder then “bounced back” into 
its original position. Pleiss suffered injuries to his wrist as a result. 

On December 28, 1995, Pleiss filed a negligence action 
against Barnes. The case was tried to a jury, which found in 
favor of Barnes. Pleiss appealed to the Court of Appeals which, 
in a memorandum opinion filed on August 24, 1998, reversed, 
and remanded for a new trial. 

At the second trial, both Barnes and Pleiss testified that they 
had not noticed or experienced any problems with twisting or 
sliding of the ladder until Pleiss’ fall. Pleiss testified that he had 
observed other people using ladders and that he was aware that 
one of the risks of climbing a ladder was that it could “get shaky 
and fall down.” However, he had never experienced twisting or 
sliding of a ladder until the incident on July 2, 1995. 

Barnes testified that he had received some safety training 
regarding the use of ladders through his employment. As part of 
that training, Barnes learned that ladders were to be “tied down” 
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or secured in some manner while in use. Barnes testified that 
although he often tied down ladders at work, he did not tie down 
ladders when using them at his house. Barnes testified that he 
felt the ladder in use at his house on July 1 and 2, 1995, was 
safe. However, Barnes also admitted that placing an aluminum 
ladder against an aluminum gutter may create an environment 
where the ladder might “flip out and slide.” At the close of all 
the evidence, Pleiss made a motion for directed verdict, which 
was overruled. 

At the jury instruction conference, Pleiss requested an 
instruction explaining the effect of the allocation of negligence, 
in accordance with Neb. Rev. Stat. § 25-21,185.09 (Reissue 
1995), and our decision in Wheeler v. Bagley, 254 Neb. 232, 575 
N.W.2d 616 (1998). The court determined that the information 
regarding the effect of the allocation of negligence was already 
included as part of instruction No. 15, which explained the ver- 
dict forms. Pleiss’ proposed instruction was not given. 

Pleiss objected to instruction No. 2 on the basis that it did not 
include Pleiss’ allegation that Barnes was negligent in placing 
the ladder in an unsafe position. The court determined that the 
only allegation of negligence that the jury need be instructed on 
was Pleiss’ allegation that Barnes was negligent in failing to tie 
down the ladder. 

Pleiss also objected to the instruction on the defense of 
assumption of risk. Pleiss claimed that the assumption of risk 
doctrine is unconstitutional and that there was insufficient evi- 
dence to support that instruction. The objection was overruled, 
and the instruction on assumption of risk was given. 

During its deliberations, the jury presented questions to the 
court regarding the jury instructions. The court answered the 
jury’s questions in the presence of counsel for both parties with- 
out having the proceedings recorded. Pleiss’ counsel had 
requested that the proceedings be recorded, but no court reporter 
was available. 

The jury found in favor of Barnes. Pleiss now appeals. 


ASSIGNMENTS OF ERROR 
Pleiss claims, rephrased and summarized, that the trial court 
erred in (1) failing to fully instruct the jury as to the allocation 
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of negligence in accordance with § 25-21,185.09, (2) giving an 
instruction on assumption of risk, (3) refusing to instruct the 
jury on each allegation of negligence pled and supported by evi- 
dence adduced at trial, (4) failing to make a record of the pro- 
ceeding during which jurors asked questions of the court regard- 
ing the jury instructions, and (5) overruling Pleiss’ motion for 
directed verdict requesting that the court find Barnes negligent 
as a matter of law. 


STANDARD OF REVIEW 

[1] Whether a jury instruction given by a trial court is correct 
is a question of law. McLain v. Ortmeier, 259 Neb. 750, 612 
N.W.2d 217 (2000). When reviewing questions of law, an appel- 
late court has an obligation to resolve the question indepen- 
dently of the conclusion reached by the trial court. Doksansky v. 
Norwest Bank Neb., ante p. 100, 615 N.W.2d 104 (2000). 

{2] In reviewing a claim of prejudice from instructions given 
or refused, the instructions must be read together, and if, taken 
as a whole, they correctly state the law, are not misleading, and 
adequately cover the issues supported by the pleadings and evi- 
dence, there is no prejudicial error necessitating reversal. 
Jameson y. Liquid Controls Corp., ante p. 489, 618 N.W.2d 637 
(2000). 


ANALYSIS 


INSTRUCTION REGARDING ALLOCATION OF NEGLIGENCE 

Pleiss claims the trial court erred in failing to fully instruct 
the jury on the effect of the allocation of negligence as required 
by § 25-21,185.09. Section 25-21,185.09 provides that in cases 
involving contributory negligence, the jury “shall be instructed 
on the effects of the allocation of negligence.” The trial court 
determined that this information was included in instruction No. 
15, which explained which verdict forms to fill out based on the 
allocations of negligence. The trial court refused to give the 
instruction requested by Pleiss. 

[3] To establish reversible error from a court’s failure to give 
a requested instruction, an appellant has the burden of showing 
that (1) the tendered instruction is a correct statement of the law, 
(2) the tendered instruction is warranted by the evidence, and (3) 
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the appellant was prejudiced by the court’s failure to give the 
tendered instruction. Streeks v. Diamond Hill Farms, 258 Neb. 
581, 605 N.W.2d 110 (2000). Pleiss’ tendered instruction is a 
correct statement of the law. In Wheeler v. Bagley, 254 Neb. 232, 
575 N.W.2d 616 (1998), this court offered a suggested instruc- 
tion to the bar and trial courts as a guideline to be utilized in 
single-defendant negligence cases to inform the jury about the 
effect of the allocation of negligence as required by 
§ 25-21,185.09. The present case is a single-defendant negli- 
gence case, and the instruction proposed by Pleiss and refused 
by the trial court is nearly identical to the instruction suggested 
by this court in Wheeler. 

[4] In Wheeler, 254 Neb. at 241, 575 N.W.2d at 621, this 
court held that “failure to instruct a jury with respect to the 
effects of its allocation of negligence in accordance with 
§ 25-21,185.09 is prejudicial error.” We further determined that 
a verdict form is not a substitute for a proper instruction and that 
the verdict form utilized in Wheeler did not adequately convey 
the effects of the allocation of negligence in any event. /d. 

In the present case, the trial court determined that the infor- 
mation explaining the effect of the allocation of negligence was 
included as part of instruction No. 15. Instruction No. 15 pro- 
vides in part, “If you find that the Plaintiff has not met his bur- 
den of proof you should complete Verdict Form No. 1 and advise 
the Bailiff you have reached a verdict and go no further.” 

Barnes claims that because the jury completed verdict form 
No. 1, finding in favor of Barnes, the jury never reached the 
issue of contributory negligence. Thus, Barnes contends that 
Pleiss was not prejudiced by the trial court’s failure to instruct 
the jury on the effect of its allocation of negligence. Barnes’ 
contention is without merit. In Wheeler, we rejected the so- 
called blindfold rule and held that § 25-21,185.09 mandates that 
the trial court instruct the jury on the effect of the allocation of 
negligence and that failure to do so is prejudicial error requiring 
reversal. We note that during the pendency of this appeal, the 
Court of Appeals decided Hess v. Heger, 9 Neb. App. 748, 619 
N.W.2d 237 (2000), which held that failure to instruct on the 
allocation of negligence was harmless error. To the extent that 
Hess conflicts with this opinion, it is expressly disapproved. 
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Having determined that the trial court’s failure to fully 
instruct the jury on the allocation of negligence requires rever- 
sal, we address only Pleiss’ remaining assignments of error 
involving issues that are likely to arise again on retrial. 


ASSUMPTION OF RISK 

[5] Pleiss also asserts that the trial court erred in instructing 
the jury on assumption of risk because the evidence did not sup- 
port such an instruction. Before the defense of assumption of 
risk is submissible to a jury, the evidence must show that the 
plaintiff (1) knew of the specific danger, (2) understood the dan- 
ger, and (3) voluntarily exposed himself or herself to the danger 
that proximately caused the damage. Hill v. City of Lincoln, 249 
Neb. 88, 541 N.W.2d 655 (1996); Vanek v. Prohaska, 233 Neb. 
848, 448 N.W.2d 573 (1989). See, also, Neb. Rev. Stat. 
§ 25-21,185.12 (Reissue 1995). The doctrine of assumption of 
risk applies a subjective standard, geared to the individual plain- 
tiff and his or her actual comprehension and appreciation of the 
nature of the danger he or she confronts. Vanek, supra (citing W. 
Page Keeton et al., Prosser and Keeton on the Law of Torts § 68 
(Sth ed. 1984)). In contrast, the doctrine of contributory negli- 
gence uses the objective “ ‘reasonable person of ordinary pru- 
dence’” standard. Vanek, 233 Neb. at 852, 448 N.W.2d at 576. 

Pleiss asserts that Barnes has failed to show that Pleiss knew 
or understood the specific danger which caused him to fall. 
Pleiss contends that the specific danger presented was the like- 
lihood that the ladder would flip, twist, and start to slide. Pleiss 
admitted that he knew ladders could “get shaky and fall.” 
However, Pleiss also testified that he had never seen a ladder 
flip, twist, and slide. 

[6] In Winslow v. Hammer, 247 Neb. 418, 427-28, 527 
N.W.2d 631, 637 (1995) (quoting Sikyta v. Arrow Stage Lines, 
238 Neb. 289, 470 N.W.2d 724 (1991)), we stated that “‘“‘“a 
plaintiff does not assume a risk of harm arising from the defend- 
ant’s conduct unless he then knows of the existence of the risk 
and appreciates its unreasonable character, or the danger 
involved, including the magnitude thereof, and voluntarily 
accepts the risk.”. . ””’” The doctrine of assumption of risk 
“applies to known dangers and not to those things from which, 
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in possibility, danger may flow.’ ” (Emphasis in original.) Vanek, 
233 Neb. at 852, 448 N.W.2d at 576 (quoting Hickman y. Parks 
Construction Co., 162 Neb. 461, 76 N.W.2d 403 (1956)). 

The evidence in the present case does not show that Pleiss 
knew or understood the possibility that the ladder could flip, 
twist, and start to slide. The ladder in this case never fell. Pleiss’ 
admission that ladders can “get shaky and fall” is simply an 
acknowledgment that he is aware of the general danger involved 
in using ladders. As we noted in Williamson v. Provident Group, 
Inc., 250 Neb. 553, 550 N.W.2d 338 (1996), this type of general 
knowledge is insufficient to support an assumption of risk 
defense. 

In Williamson, the plaintiff, a 93-year-old woman, fell and 
broke her hip while walking unassisted on a graveled parking 
lot. The fall occurred while the plaintiff was on an outing orga- 
nized by the assisted living facility in which she resided. The 
plaintiff brought a negligence action against the assisted living 
facility. The defendant argued that the plaintiff had assumed the 
risk of falling because she had fallen before and chose to walk 
without assistance across the parking lot. This court disagreed, 
pointing out that the issue was not whether the plaintiff knew 
that there was “a general danger involved in walking,” but 
whether the plaintiff knew that walking across this particular 
parking lot unassisted was dangerous at the time. Williamson, 
250 Neb. at 556, 550 N.W.2d at 340. 

Similarly, in the present case, the question is not whether 
Pleiss knew that in general ladders could be dangerous, but 
whether he knew and understood that this particular ladder, 
either because of its placement or because it was not tied down, 
created a specific danger that it could flip, twist, and slide, caus- 
ing him to fall. Because this record does not show that Pleiss 
had any such specific knowledge or understanding, the trial 
court erred in instructing the jury on assumption of risk. 

Pleiss also asserts that § 25-21,185.12, the assumption of risk 
statute, is an unconstitutional violation of his right to equal pro- 
tection. However, because we determine that there was insuffi- 
cient evidence to warrant an instruction on assumption of risk in 
this case, we need not address Pleiss’ claim that § 25-21,185.12 
is unconstitutional. 
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Jury INSTRUCTION No. 2 

[7] Finally, Pleiss asserts the trial court erred in failing to 
instruct the jury on all of the allegations of negligence pled and 
supported by the evidence adduced at trial. A litigant is entitled 
to have the jury instructed only upon those theories of the case 
which are presented by the pleadings and which are supported 
by competent evidence. Tapp v. Blackmore Ranch, 254 Neb. 40, 
575 N.W.2d 341 (1998). Jury instruction No. 2 given by the trial 
court stated in part: “[T]he plaintiff must prove, by the greater 
weight of the evidence, each and all of the following: 1. That the 
defendant was negligent in failing to secure or otherwise tie the 
ladder; 2. That this negligence was a proximate cause of the 
plaintiff’s fall.” 

At the jury instruction conference, Pleiss requested that 
instruction No. 2 also include the allegation that Barnes was neg- 
ligent “in placing the ladder against a portion of the house which 
was not reasonably safe for such use.” This allegation was 
included in Pleiss’ operative petition, and Pleiss argued that such 
an instruction was supported by competent evidence at trial. In 
particular, Pleiss relies on the following testimony from Barnes 
during cross-examination: “Q. And you placed an aluminum lad- 
der against an aluminum gutter? A. Yes. Q. And would that in 
your experience tend to create a slippery potential environment 
where the ladder might flip out and slide? .... A. Yes.” 

Barnes asserts there is no competent evidence to support 
Pleiss’ allegation that the placement of the ladder was negligent. 
However, Barnes’ own testimony quoted above supports the 
allegation that placing an aluminum ladder against an aluminum 
gutter could create an unsafe environment. Barnes’ assertion to 
the contrary is without merit. 

Barnes further contends that even if competent evidence 
existed to support giving the instruction on the placement of the 
ladder, Pleiss was not prejudiced by the lack of such an instruc- 
tion. Relying on Scharmann v. Dayton Hudson Corp., 247 Neb. 
304, 526 N.W.2d 436 (1995), Barnes contends that the instruc- 
tion on failing to secure or tie down the ladder encompasses any 
additional instruction on the placement of the ladder. 

In Scharmann, the plaintiff requested a specific instruction on 
the alleged negligence of the defendant in failing to erect barri- 
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ers or barricades in the parking lot to prevent shopping carts 
from rolling into customers. We held that the court properly 
refused this instruction because a separate instruction informed 
the jury that the defendant was liable if it failed to use reason- 
able care to protect its business visitors. We determined that the 
substance of the allegation regarding barriers or barricades was 
included in this broader instruction. Accordingly, we concluded 
that “‘[i]t is not error to refuse to give a requested instruction if 
the substance of the request is in the instructions actually 
given.’ ” Scharmann, 247 Neb. at 308, 526 N.W.2d at 439. 

In the present case, instruction No. 2 does not encompass the 
substance of the allegation of negligent placement of the ladder. 
Rather, instruction No. 2 identifies but one allegation of negli- 
gence, that being Barnes’ failure to secure or tie down the lad- 
der. Placement of the ladder and tying the ladder down are two 
distinct acts. Unlike the instructions at issue in Scharmann, 
there was no broader instruction in this case that could be said 
to encompass the allegation of negligent placement. The trial 
court erred in refusing to instruct the jury on Pleiss’ allegation 
of negligence regarding the placement of the ladder. 

Finally, given our determination of the above-mentioned 
issues, it is unnecessary to reach Pleiss’ fourth and fifth assign- 
ments of error. 


CONCLUSION 

For the foregoing reasons, we reverse the judgment and 
remand the cause for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

CONNOLLY, J., not participating in the decision. 

WRIGHT, J., dissenting. 

Pleiss fell from a ladder while attempting to place a bundle of 
shingles on the roof of Barnes’ house. The day prior to the acci- 
dent, Pleiss observed Barnes place the ladder against the gutter 
of the residence near the rear of the house. Pleiss used the lad- 
der to ascend to the roof at least six times without incident prior 
to the accident. On these occasions, Pleiss had the bundle of 
shingles removed from his shoulders by Barnes’ son, who was 
standing on the roof. 

When Pleiss fell, he was attempting to place a bundle of shin- 
gles on the roof by himself. The ladder “flipped, twisted and 
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started to slide,” and he fell to the ground. After the fall, the lad- 
der was in the same position it had been prior to the accident. 

Pleiss had been employed as a framer, and he had observed 
others using a ladder to repair roofing and clean gutters. Pleiss 
stated he knew that one of the risks of climbing a ladder was that 
it could “get shaky and fall down.” 

The majority has determined that the trial court erred in giv- 
ing an instruction on assumption of risk and in failing to fully 
instruct on the effects of allocation of negligence. The majority 
has concluded that the evidence did not show that Pleiss knew 
or understood the possibility that the ladder could flip, twist, or 
slide. 

I respectfully dissent. The facts of this case establish the obvi- 
ous danger of climbing a ladder and attempting to place a bun- 
dle of shingles on a roof without assistance. One who knows, 
appreciates, and deliberately exposes himself to a danger 
assumes the risk thereof. See Landrum v, Roddy, 143 Neb. 934, 
12 N.W.2d 82 (1943). In my opinion, Pleiss assumed the risk 
because the risk of falling during such an undertaking would be 
readily apparent. 

Because I do not believe the trial court erred by instructing 
the jury on assumption of risk, I assert that the trial court’s error 
in not instructing on contributory negligence was harmless. The 
jury was instructed that if Barnes met the burden of proving that 
Pleiss assumed the risk, the jury was to complete the verdict 
form in favor of Barnes. Since the jury found for Barnes on the 
issue of assumption of risk, it was not necessary to consider 
whether Pleiss was contributorily negligent. 

For these reasons, I would affirm the judgment of the trial 
court. 
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IN RE APPLICATION OF NEBRASKA PUBLIC SERVICE COMMISSION. 
NEBRASKA PUBLIC SERVICE COMMISSION, APPELLEE, 
v. ALIANT MIDWEST ET AL., APPELLEES, AND 
U S WEsT COMMUNICATIONS, INC., APPELLANT. 
619 N.W.2d 809 


Filed December 8, 2000. No. S-99-582. 


1. Public Service Commission: Appeal and Error. The appropriate standard of review 
for appeals from the Nebraska Public Service Commission is a review for errors 
appearing on the record. 

2. Judgments: Appeal and Error. When reviewing an order for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, is supported by com- 
petent evidence, and is neither arbitrary, capricious, nor unreasonable. 

3. Administrative Law: Statutes: Appeal and Error. The meaning of a statute is a 
question of law, and a reviewing court is obligated to reach its conclusions indepen- 
dent of the determination made by the administrative agency. 

4. Judgments: Appeal and Error. Whether a decision conforms to law is by definition 
a question of law, in connection with which an appellate court reaches a conclusion 
independent of that reached by the lower court. 

5. Public Service Commission: Appeal and Error. In reviewing a decision of the 
Nebraska Public Service Commission, it is not the province of an appellate court to 
weigh or resolve conflicts in the evidence or the credibility of the witnesses; rather, 
an appellate court will sustain the decision of the commission if there is evidence in 
the record to support its findings. 


6. __:__. If there is evidence to sustain the findings of the Nebraska Public Service 
Commission, an appellate court cannot substitute its judgment for that of the 
commission. 

7. __: __. Determinations by the Nebraska Public Service Commission are a matter 


peculiarly within its expertise and involve a breadth of judgment and policy determi- 
nation that will not be disturbed by an appellate court in the absence of a showing that 
the action of the commission was arbitrary or unreasonable. 

8. Administrative Law: Words and Phrases. A decision is arbitrary when it is made 
in disregard of the facts or circumstances and without some basis that would lead a 
reasonable person to the same conclusion. 

9. __:__. An action taken by an administrative agency in disregard of the facts or cir- 
cumstances of the case and without some basis which would lead a reasonable and 
honest person to the same conclusion is arbitrary and capricious as a matter of law. 

10. Words and Phrases. A capricious decision is one guided by fancy rather than by 

judgment or settled purpose; such a decision is apt to change. 

11. Constitutional Law: Eminent Domain: Damages. The language of Nebraska’s 
Constitution prohibits both the taking and the damaging of property without just 
compensation. 
12. __:___:__. No set formula exists to determine whether compensation is constitu- 
tionally due for a government restriction of property. Ordinarily, a court must engage 
in essentially ad hoc, factual inquiries. 


IN RE APPLICATION OF NEB. PUB. SERV. COMM. 781 
Cite as 260 Neb. 780 


Appeal from the Nebraska Public Service Commission. 
Affirmed in part, and in part remanded with directions. 


Tory M. Bishop and Jill Vinjamuri, of Kutak Rock, for 
appellant. ; 


Jon C. Bruning, of Bruning Law Office, for appellee Cox 
Nebraska Telcom II, L.L.C. 


HEnpry, C.J., WRIGHT, GERRARD, STEPHAN, MCCORMACK, and 
MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

U S West Communications, Inc. (U S West), seeks review of 
an order entered by the Nebraska Public Service Commission 
(PSC) which directed incumbent local exchange carriers 
(ILECs) to comply with an order establishing multidwelling unit 
(MDU) regulations and a statewide policy for access to MDUs 
by competitive local exchange carriers (CLECs). 


SCOPE OF REVIEW 

{1] The appropriate standard of review for appeals from the 
PSC is a review for errors appearing on the record. Nebraska 
Pub. Serv. Comm. v. Nebraska Pub. Power Dist., 256 Neb. 479, 
590 N.W.2d 840 (1999). 

[2] When reviewing an order for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, 
is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. Id. 

(3) The meaning of a statute is a question of law, and a 
reviewing court is obligated to reach its conclusions indepen- 
dent of the determination made by the administrative agency. /d. 

[4] Whether a decision conforms to law is by definition a 
question of law, in connection with which an appellate court 
reaches a conclusion independent of that reached by the lower 
court. American Employers Group v. Department of Labor, ante 
p. 405, 617 N.W.2d 808 (2000). 


FACTS 
Cox Nebraska Telcom II, L.L.C. (Cox), filed a formal com- 
plaint with the PSC, seeking to require U S West to give Cox 
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access to U S West’s facilities so that Cox could provide tele- 
phone service to residents of MDUs. On its own motion, the 
PSC entered an order on August 25, 1998, entitled “Order 
Opening Investigation and Requesting Comments.” The order 
stated that it was the intention of the PSC to determine a policy 
regarding access to residents of MDUs in Nebraska by CLECs. 
After the PSC opened its investigation, Cox withdrew its com- 
plaint against U S West. 

The PSC requested that all interested persons submit com- 
ments by September 8, 1998, on the following issues: (1) Who 
is entitled to choose a local telephone carrier, the resident of an 
MDU or the building owner? Why? (2) At what point should a 
CLEC be given access to customers (e.g., individual apartment 
location, building site, property line, et cetera)? What is the 
appropriate point of demarcation? (3) What are the rights and 
responsibilities of CLECs and ILECs when the cable facilities 
serving an MDU are not currently wired for competition? (4) If 
it is necessary for an ILEC to sell a portion of the existing 
wiring to accommodate competitive access, how should a fair 
price be determined? and (5) Who should pay for the rewiring of 
facilities, and in what amount, if rewiring is necessary? In 
response, Cox, U S West, and others filed comments. The PSC 
held a hearing on the matter on September 14, at which hearing 
appearances were made on behalf of Cox, U S West, and the 
Community Associations Institute. After testimony was given, 
interested parties were given until October 14 to submit addi- 
tional comments. Following the hearing, Cox and U S West filed 
posthearing comments. Cox also submitted a proposal to the 
PSC which other parties, including U S West, commented on. 

On March 2, 1999, the PSC entered an order entitled “Order 
Establishing Statewide Policy for MDU Access.” The intent of 
the order was to foster competition while simultaneously pro- 
viding residents of MDUs with a realistic opportunity to select 
their preferred telecommunications provider. The stated purpose 
of the order was to create a uniform framework which ILECs 
and CLECs alike would utilize to serve residents of MDUs. 

In summary, the PSC ordered ILECs to provide CLECs with 
unlimited access to the portion of the wire loop between a 
demarcation point and the newly moved minimum point of entry 
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(MPOE), as well as any existing campus wire. The MPOE is 
where the campus wire begins and is generally located at the 
edge of the property line. The demarcation point is the point 
where the telephone company’s facilities end and the property 
owner’s facilities begin. It is generally where the individual cus- 
tomer’s inside wire connects to the campus wire. Campus wire 
in an MDU setting runs between the property line and each 
building. It includes the portion of an exchange access line cir- 
cuit that commences at the MPOE and extends up to and 
includes the demarcation point. 

At the request of a CLEC or an MDU owner, ILECs were 
directed to provide an MPOE at the MDU property line or at a 
location mutually agreeable to all parties to allow the CLEC to 
connect to the campus wire and serve residents. The ILEC ora 
mutually agreed upon third-party contractor must move the 
MPOE in the most expeditious and cost-effective manner possi- 
ble. The CLEC or requesting property owner was directed to pay 
the full cost of the move of the MPOE. ILECs were to retain 
ownership of any portion of the loop between the demarcation 
point and the newly moved MPOE as well as any existing cam- 
pus wire. 

CLECs that connected to the MPOE were permitted to use the 
ILEC’s campus wire for a one-time fee of 25 percent of “cur- 
rent” construction charges of the campus wire based on an aver- 
age cost-per-foot calculation. This calculation was to be derived 
from a sample of recently completed ILEC construction work 
orders for MDUs. For 3 years after the move’s completion, con- 
necting CLECs were to contribute on an equitable and nondis- 
criminatory pro rata basis to the one-time 25-percent charge. 
Maintenance expenses were to be shared by the parties on a pro 
rata basis based on the percentage of customers each party 
serves within the affected area at the time of the maintenance 
and were to be completed in the most expeditious and cost- 
effective manner possible. Finally, the PSC ordered that exclu- 
sionary contracts and marketing agreements between telephone 
companies and MDU owners be prohibited except with regard to 
condominiums, cooperatives, and homeowners’ associations. 

On April 20, 1999, the PSC clarified and amended its order of 
March 2. The PSC stated: 
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While it is true that the Commission is requiring the ILEC 
to “share” a portion of its existing facilities, the ILEC 
Tetains complete ownership and in our opinion is ade- 
quately compensated. 

The Commission’s authorizing the property to be used 
for competitive telephone service in accordance with its 
deregulatory policies, when the property was already ded- 
icated to the public use of providing telephone service, 
does not constitute an unconstitutional taking or physical 
invasion of private property. 

The PSC also incorporated a “Charges and Remission 
Schedule” for the first 3 years from the date when the first 
CLEC begins serving the property. This schedule was to be 
administered by the ILEC. 

' The PSC further ordered ILECs to respond to requests for 
reengineering of MPOEs with a formal price quote and con- 
struction schedule within 15 business days of the request. The 
PSC required ILECs and CLECs to meet within 30 days of a 
request to determine a mutually agreeable third party for main- 
tenance or repair. Maintenance was required to be performed 
within 24 hours and repairs within 4 hours of the request for ser- 
vice by any party. 

The PSC also ordered ILECs to provide samples of recently 
completed MDU construction jobs or work orders to find both 
an average distance calculation as well as an average cost-per- 
foot calculation. Once both numbers were derived, the two were 
to be multiplied to determine the overall average cost for the 
MDU properties that were to be used as the “current” construc- 
tion charges for MDU properties. U S West timely appeals from 
the order of the PSC. 


ASSIGNMENTS OF ERROR 

U S West makes the following assignments of error, which we 
have summarized and restated: (1) The PSC erred in promulgat- 
ing an order which conflicts with the requirements of 47 U.S.C. 
§ 252 (Supp. ITV 1998) and is preempted by a subsequent dis- 
positive Federal Communications Commission (FCC) order; (2) 
the PSC erred in promulgating a regulation inconsistent with the 
specific terms of the Telecommunications Act of 1996 (1996 
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Act); (3) the PSC erred in failing to recognize that its order con- 
stituted a taking for purposes of the Fifth Amendment and Neb. 
Const. art. I, § 21; (4) the PSC erred in its interpretation of Neb. 
Rev. Stat. § 75-109(2) (Cum. Supp. 1998); (5) the PSC erred in 
failing to provide ILECs just compensation for the taking of 
campus wire; and (6) the PSC erred in establishing an arbitrary 
and capricious one-time 25-percent charge for the use of an 
ILEC’s campus wire. 


ANALYSIS 

We begin with a brief factual background of the 1996 Act and 
a summary of the positions of the parties as to the PSC’s order 
of March 2, 1999. The 1996 Act fundamentally restructured 
local telephone markets. States were no longer permitted to 
enforce laws that impede competition, and ILECs were subject 
to a variety of duties intended to facilitate market entry. 
Foremost among these duties was the ILEC’s obligation under 
47 U.S.C. § 251(c) (Supp. IV 1998) to share its network with 
competitors. Under this provision, a CLEC could obtain access 
to an ILEC’s network in three ways: (1) The CLEC could pur- 
chase local telephone services at wholesale rates for resale to 
end users, (2) the CLEC could lease elements of the [LEC’s net- 
work “ ‘on an unbundled basis,’” or (3) the CLEC could inter- 
connect its own facilities with the ILEC’s network. See AT&T 
Corp. v. lowa Utilities Bd., 525 U.S. 366, 371, 119 S. Ct. 721, 
142 L. Ed. 2d 835 (1999). It is possible for an ILEC to negoti- 
ate an agreement with a CLEC without regard to the duties the 
ILEC would otherwise have under § 251(b) or (c); however, if 
private negotiations fail, either party can petition the state com- 
mission that regulates local telephone use, which arbitration is 
subject to § 251 and the FCC regulations promulgated thereun- 
der. AT&T Corp. v. lowa Utilities Bd., supra. 

As defined by 47 U.S.C. § 153(29) (Supp. IV 1998) of the 1996 
Act, the term “network element” means both “‘a facility or equip- 
ment used in the provision of a telecommunications service” and 
“features, functions, and capabilities that are provided by means 
of such facility or equipment.” Access to network elements “ ‘on 
an unbundled basis’” means that ILECs must provide the facility 
or functionality of a particular element to requesting carriers, sep- 
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arate from the facility or functionality of other elements, for a sep- 
arate fee. See In the Matter of Implementation of the Local 
Competition Provisions in the Telecommunications Act of 1996, 
11 FC.C.R. 15,499, 15,635 (1996). 

Six months after the 1996 Act was passed, the FCC issued a 
report and order implementing the local competition provisions 
through a series of regulations and orders. See id. The FCC 
listed a minimum set of network elements that ILECs must pro- 
vide to CLECs, established interconnection rules, and adopted a 
methodology for pricing network elements known as TELRIC 
(total element long-run incremental cost). Jd. 

Pursuant to § 252(d)(1) of the 1996 Act, the FCC promul- 
gated 47 C.F.R. § 51.503 (1999), which sets forth the general 
pricing standard governing what ILECs should charge CLECs 
for interconnection and for furnishing of network elements on 
an unbundled basis. In relevant part, § 51.503 states: 

(b) An incumbent LEC’s rates for each element it offers 
shall comply with the rate structure rules set forth in 
§§ 51.507 and 51.509, and shall be established, at the elec- 
tion of the state commission— 

(1) Pursuant to the forward-looking economic cost- 
based pricing methodology set forth in §§ 51.505 and 
51.511; or 

(2) Consistent with the proxy ceilings and ranges set 
forth in § 51.513. 

It appears that § 51.503(b) contains two separate require- 
ments with respect to the rates ILECs can charge. First, the rates 
must comply with the rate structure standards of 47 C.ER. 
§§ 51.507 and 51.509 (1999). Second, the rates must be estab- 
lished in compliance with either 47 C.E.R. §§ 51.505 and 51.511 
(1999) or 47 C.F-R. § 51.513 (1999). 

Numerous challenges to this rulemaking were filed across the 
country by ILECs and state utility commissions. See AT&T 
Corp. v. lowa Utilities Bd., supra. These challenges were con- 
solidated in the U.S. Court of Appeals for the Eighth Circuit in 
Iowa Utilities Bd. v. F-C.C., 120 F.3d 753 (8th Cir. 1997). There, 
the ILECs and the state commissions argued that the primary 
authority to implement the local competitive provisions belonged 
to the states rather than to the FCC. The Eighth Circuit agreed 
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and vacated the pricing rules and several other aspects of the 
order as reaching beyond the FCC’s jurisdiction. The court con- 
cluded that § 252(c)(2) and (d) of the 1996 Act gave state utility 
commissions exclusive authority to make pricing decisions under 
§§ 251 and 252, thereby depriving the FCC of any rulemaking 
authority in that area. The court held that the general rulemaking 
authority conferred by the Communications Act of 1934 
extended only to interstate matters and that the FCC needed spe- 
cific congressional authorization before implementing provisions 
of the 1996 Act addressing intrastate telecommunications. 

The U.S. Supreme Court affirmed in part, and in part reversed 
the judgments and remanded the causes to the Eighth Circuit. 
See AT&T Corp. v. lowa Utilities Bd., 525 U.S. 366, 119 S. Ct. 
721, 142 L. Ed. 2d 835 (1999). The Court held that the FCC had 
rulemaking authority and had jurisdiction to design a pricing 
methodology. Thus, the causes were remanded to the Eighth 
Circuit for consideration of substantive challenges to the rules. 

In response to the U.S. Supreme Court’s decision, the FCC 
entered its third report and order on November 5, 1999. See In 
the Matter of Implementation of the Local Competition 
Provisions of the Telecommunications Act of 1996, 15 F.C.C.R. 
3696 (2000). The FCC specifically noted that § 251(c)(3) and 
(d)(2) require ILECs to make their facilities available at cost- 
based rates. The FCC also stated that if the parties were unable 
to negotiate a reconfigured single point of interconnection at 
multiunit premises, the ILEC was required to construct a single 
point of interconnection that would be fully accessible and suit- 
able for use by multiple carriers. In the Matter of 
Implementation of the Local Competition Provisions of the 
Telecommunications Act of 1996, supra. Any disputes regarding 
the implementation of this requirement, including the provisions 
for compensation to the ILEC under forward-looking price prin- 
ciples, were to be subject to the usual dispute resolution process 
under § 252. In the Matter of Implementation of the Local 
Competition Provisions of the Telecommunications Act of 1996, 
supra. 

On remand, in Jowa Utilities Bd. v. F-C.C., 219 F.3d 744 (8th 
Cir. 2000), the Eighth Circuit examined the FCC’s pricing pro- 
visions that pertain to the pricing of interconnection and net- 
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work elements utilizing a forward-looking economic cost 
methodology that is based on the TELRIC of the element. In 
part, the court concluded that the hypothetical network standard 
upon which the TELRIC is based violated the plain meaning of 
the 1996 Act. Thus, the court vacated § 51.505(b)(1). In doing 
so, the court stated: 
It is clear from the language of the statute that Congress 
intended the rates to be “based on the cost . . . of providing 
the interconnection or network element,” . . . not on the 
cost some imaginary carrier would incur by providing the 
newest, most efficient, and least cost substitute for the 
actual item or element which will be furnished by the 
existing ILEC pursuant to Congress’s mandate for sharing. 
Towa Utilities Bd., 219 F.3d at 750. 
The Eighth Circuit then went on to further illustrate the cost 
that ILECs could recover from CLECs. The court stated: 

It is the cost to the ILEC of providing its existing facil- 
ities and equipment either through interconnection or by 
providing the specifically requested existing network ele- 
ments that the competitor will in fact be obtaining for use 
that must be the basis for the charges. The new entrant 
competitor, in effect, piggybacks on the ILEC’s existing 
facilities and equipment. It is the cost to the ILEC of pro- 
viding that ride on those facilities that the statute permits 
the ILEC to recoup. This does not defeat the purpose of 
using a forward-looking methodology as the intervenors 
assert. Costs can be forward-looking in that they can be 
calculated to reflect what it will cost the ILEC in the future 
to furnish to the competitor those portions or capacities of 
the ILEC’s facilities and equipment that the competitor 
will use including any system or component upgrading that 
the ILEC chooses to put in place for its own more efficient 
use. In our view it is the cost to the ILEC of carrying the 
extra burden of the competitor’s traffic that Congress enti- 
tled the ILEC to recover, and to that extent, the FCC’s use 
of an incremental cost approach does no violence to the 
Statute. 

Towa Utilities Bd., 219 F.3d at 751. 


IN RE APPLICATION OF NEB. PUB. SERV. COMM. 789 
Cite as 260 Neb. 780 


The Eighth Circuit focused on § 252(d)(1)(A)G@), which pro- 
vides that rates are to be “based on the cost .. . of providing the 
interconnection or network element.” Instead of using a mythi- 
cal type of efficient telephone network, state commissions must 
now focus on the costs that ILECs incur as a result of providing 
their existing facilities and equipment to a competitor, either 
through interconnection or by providing the specifically 
requested existing network elements. 

In the case at bar, U S West is an ILEC which has built and 
maintained an infrastructure of wires and facilities to provide 
telecommunications services to the State of Nebraska. It pro- 
vides residences and businesses in Nebraska with access to 
essential local exchange facilities. Prior to January 31, 1996, 
U S West had installed facilities on MDU campuses all the way 
to the demarcation point. MDU owners were not asked to pay 
for any aspect of the facilities on U S West’s side of the demar- 
cation point. U S West has paid for and owns these facilities, 
including the campus wires. 

For single-family dwellings, when a CLEC is requested to 
provide service, it obtains approval to bury the wire in the cus- 
tomer’s yard up to the home. This process is simple and inex- 
pensive. With an MDU that has multiple buildings, paved or fin- 
ished common areas, parking lots, swimming pools, et cetera, 
the process becomes more complex and expensive. 

To implement the 1996 Act, the Nebraska Legislature passed 
1997 Neb. Laws, L.B. 660, codified at § 75-109, which autho- 
rized the PSC to “do all things reasonably necessary and appro- 
priate to implement” the Act. At all relevant times, § 75-109 
stated: 

[T]he commission shall regulate and exercise general con- 
trol as provided by law over all common carriers . . . fur- 
nishing communication services for hire in Nebraska 
intrastate Commerce. 

(2) The commission is authorized to do all things rea- 
sonably necessary and appropriate to implement the fed- 
eral Telecommunications Act of 1996... including section 
252 of the act which establishes specific procedures for 
negotiation and arbitration of interconnection agreements 
between telecommunications companies. . . . The authority 
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granted to the commission pursuant to this subsection shall 
be broadly construed in a manner consistent with the fed- 
eral Telecommunications Act of 1996. 

It is not disputed between U S West and Cox that the CLECs 
should have unrestricted access to the wire within each building. 
The dispute involves the campus wire and the PSC’s order that 
ILECs must lease the campus wire to interested CLECs at a rea- 
sonable cost. Ultimately, the question before the PSC is what is 
the just and reasonable rate that can be charged for a CLEC’s 
use of U S West’s facilities. 

U S West proposed to the PSC that if a CLEC sought access 
to residents of an MDU, each building in the complex should be 
considered to have one demarcation point at that building. It 
proposed that the CLEC lease the campus wire running from the 
mutually-agreed-upon MPOE to the initial demarcation point at 
each building at an average cost-based rate. U S West claimed 
this would ensure that each MDU resident always had a choice 
of provider. U S West’s proposal required the ILEC to maintain 
all facilities up to the demarcation point of each building and 
required the CLEC to pay a nonrecurring charge to install nec- 
essary facilities to connect to the network. Since the facilities 
surrounding each MDU differ substantially, U S West recom- 
mended that the CLEC and the ILEC utilize a bona fide request 
process to work through the details of how best to connect the 
two networks before beginning construction. 

U S West claimed that once constructed, the service provider 
would have access to its own facility at any spot up to and 
including the point of connection. Each carrier would be respon- 
sible for maintaining its own facilities. U S West contended that 
this would ensure that any resident of an MDU could change 
providers at any time. It argued that Cox’s proposal, which 
would allow access to all facilities of an MDU for 25 percent of 
the replacement value of the campus wire, (1) was not cost 
based, (2) drastically underestimated the cost of the facilities, 
and (3) had no relationship to any economic measure at all. 

Cox asserted that the ILECs should move the demarcation 
point for an MDU complex to an MPOE at or near the property 
_ line to enable multiple carriers to interconnect and serve resi- 
dents and that U S West had previously agreed to this proposal. 
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As a compromise, Cox proposed that until campus wire is fully 
deregulated, CLECs should pay a one-time 25-percent payment 
for the use of the campus wire. According to Cox, U S West’s 
proposal would charge a recurring fee of 64 percent of the total 
loop rate for a 2-percent use of the total loop. This charge would 
equal a rate of $20 per month per customer for use of the net- 
work elements by Cox. At the time, U S West was charging each 
customer a fee of $18.35 per month, and Cox had proposed a 
rate of $17.89 per month per customer. Cox claimed that a 
charge of $20 would effectively kill competition in the MDU 
marketplace because the charge for the campus wire would 
exceed the actual retail cost of the service. Cox claimed that 
U S West had already depreciated such cost or had been paid the 
cost by the MDU owners. 

With this background, we proceed to address U S West’s 
assignments of error. U S West first argues that the FCC has 
entered an order which as a matter of law preempts the PSC’s 
order of March 2, 1999. Specifically, U S West claims that the 
PSC’s order is in-direct conflict with the 1996 Act and the sub- 
sequent third report and order by the FCC and therefore is 
preempted. 

The applicable portions of the 1996 Act are §§ 251 and 252. 
Section 251 provides in relevant part: 

(c) Additional obligations of incumbent local 
exchange carriers 

In addition to the duties contained in subsection (b) of 
this section, each incumbent local exchange carrier has the 
following duties: 


(2) Interconnection 

The duty to provide, for the facilities and equipment of 
any requesting telecommunications carrier, interconnec- 
tion with the local exchange carrier’s network— 

(A) for the transmission and routing of telephone 
exchange service and exchange access; 

(B) at any technically feasible point within the carrier’s 
network; 

(C) that is at least equal in quality to that provided by 
the local exchange carrier to itself or to any subsidiary, 
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affiliate, or any other party to which the carrier provides 
interconnection; and 

(D) on rates, terms, and conditions that are just reason- 
able, and nondiscriminatory, in accordance with the terms 
and conditions of the agreement and the requirements of 
this section and section 252 of this title. 

(3) Unbundled access 

The duty to provide, to any requesting telecommunica- 
tions carrier for the provision of a telecommunications ser- 
vice, nondiscriminatory access to network elements on an 
unbundled basis at any technically feasible point on rates, 
terms, and conditions that are just, reasonable, and nondis- 
criminatory in accordance with the terms and conditions of 
the agreement and the requirements of this section and sec- 
tion 252 of this title. An incumbent local exchange carrier 
shall provide such unbundled network elements in a man- 
ner that allows requesting carriers to combine such ele- 
ments in order to provide such telecommunications service. 

Section 252 states in relevant part: 

(d) Pricing standards 

(1) Interconnection and network element charges 

Determinations by a State commission of the just and 
reasonable rate for the interconnection of facilities and 
equipment for purposes of subsection (c)(2) of section 251 
of this title, and the just and reasonable rate for network ele- 
ments for purposes of subsection (c)(3) of such section— 

(A) shall be— 

(i) based on the cost (determined without reference to a 
rate-of-return or other rate-based proceeding) of providing 
the interconnection or network element (whichever is 
applicable), and 

(ii) nondiscriminatory, and 

(B) may include a reasonable profit. 

U S West claims that paragraph 60 of the FCC’s third report 
and order, which states that “sections 251(c)(3) and 251(d)(2) 
require incumbent LECs to make their facilities available at 
cost-based rates,” is directly contrary to the language found in 
the PSC’s order and therefore preempts the PSC’s order. In the 
Matter of Implementation of the Local Competition Provisions 
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of the Telecommunications Act of 1996, 15 F.C.C.R. 3696, 3729 
(2000). U S West argues that as a result of AT&T Corp. v. lowa 
Utilities Bd., 525 U.S. 366, 119 S. Ct. 721, 142 L. Ed. 2d 835 
(1999), the FCC entered an order which had the effect of pre- 
empting the PSC’s order. 

U S West further argues that the PSC regulation which 
requires CLECs to pay a total of 25 percent of replacement costs 
of the campus wire as a prerequisite to serving an MDU is inad- 
equate. It claims that the PSC failed to calculate or consider the 
substantial cost of installing the facilities, the historical cost of 
maintaining the facilities, or the location of the demarcation 
point, which would increase U S West’s cost, and failed to con- 
sider the actual market value of the facilities once they are 
installed. It contends that the PSC addressed only one component 
of the cost and value of the facilities and ignored all the other ele- 
ments of investment in the telecommunications network. 

Thus, U S West asserts that any order by the PSC regarding 
unbundled subloops which is inconsistent with cost-based rates 
is preempted because it specifically conflicts with the 1996 Act 
and the authority of the FCC to set price regulations. It asserts 
that since the FCC regulation occupies the field of rate setting 
for the use of unbundled loops by CLECs, the PSC regulation 
must yield to the federal regulation. 

Cox argues that U S West has mischaracterized the FCC’s 
third report and order and that the order supports Cox’s position 
by identifying the unbundled network elements that ILECs are 
required to make available under the 1996 Act. Cox claims that 
AT&T Corp. v. lowa Utilities Bd., supra, required ILECs to offer 
access to subloops or portions of a loop such as campus wire at 
any accessible point. 

Cox claims that the 1996 Act and the FCC’s order reinforce 
the PSC’s order and that the FCC’s order supports the PSC’s 
order in that it notes that competition is best served by a single 
point of interconnection that is fully accessible to multiple car- 
riers upon request. Cox argues that while § 252(d)(1) sets forth 
the pricing standards for unbundled network elements such as 
campus wire, the FCC’s order and the 1996 Act are clear that 
only a state commission can set prices for those unbundled net- 
work elements. 
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In summary, U S West argues that the PSC’s order regarding 
the unbundled subloops is inconsistent with cost-based rates that 
are required by the FCC’s order and the 1996 Act and is there- 
fore preempted because it conflicts with the 1996 Act and the 
authority of the FCC to set price regulations. Cox argues that the 
PSC set a cost-based rate for the campus wire in accordance 
with the 1996 Act and the FCC’s order. 

The basic disagreement between the parties is the interpreta- 
tion of § 252(d)(1), which sets forth the pricing standards for 
interconnection and network element charges. The meaning of a 
statute is a question of law, and a reviewing court is obligated to 
reach its conclusions independent of the determination made by 
the administrative agency. Nebraska Pub. Serv. Comm. v. 
Nebraska Pub. Power Dist., 256 Neb. 479, 590 N.W.2d 840 
(1999). 

Under the 1996 Act, state commissions are given authority to 
decide disputes between carriers. § 251(d)(3). The FCC has 
determined that lack of access to unbundled subloops materially 
diminished a CLEC’s ability to provide services that it sought to 
offer and that, therefore, ILECs must provide unbundled access 
to subloops nationwide where technically feasible. In the Matter 
of Implementation of the Local Competition Provisions of the 
Telecommunications Act of 1996, 15 F.C.C.R. 3696 (2000). 
Disputes regarding implementation, including compensation to 
the ILEC under forward-looking pricing principles, are subject 
to the dispute resolution process under § 252. In the Matter of 
Implementation of the Local Competition Provisions of the 
Telecommunications Act of 1996, supra. 

The provisions of the 1996 Act set forth the pricing standards 
for unbundled network elements such as campus wire, but the 
state commissions are given the authority to set the just and rea- 
sonable rate for the interconnection of facilities and equipment. 
See § 252(d)(1)(A)(i). The state commissions make the determi- 
nation as to what will be the just and reasonable rate based on 
the cost of providing the interconnection or network element. “It 
is the cost to the ILEC of providing its existing facilities and 
equipment . . . that the competitor will in fact be obtaining for 
use that must be the basis for the charges.” Jowa Utilities Bd. v. 
FC.C., 219 F.3d 744, 751 (8th Cir. 2000). 
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It is not disputed that ILECs are required to give CLECs 
access to their networks or that state commissions can enforce 
such requirement. The dispute centers on how the ILECs are to 
be compensated for providing their existing facilities and equip- 
ment to the CLECs. As stated above, “[iJt is the cost to the ILEC 
of providing that ride on those facilities that the statute permits 
the ILEC to recoup.” /d. 

We therefore conclude that the PSC is given the authority to 
set just and reasonable rates for the interconnection of the facil- 
ities in question. The language of AT&T Corp. v. lowa Utilities 
Bd., 525 U.S. 366, 119 S. Ct. 721, 142 L. Ed. 2d 835 (1999), 
readily implies that the state commissions have authority to 
implement rates and regulations subject to the provisions of the 
1996 Act and the FCC regulations promulgated thereunder. 
Section 252(c)(2) requires that the state commissions establish 
rates for interconnection services or network elements accord- 
ing to § 252(d). Section 252(d) specifies that prices are to be set 
to recover costs. Via lowa Utilities Bd. v. F-C.C., supra, the 
Eighth Circuit has given direction as to how those rates are to be 
determined. Thus, the PSC’s order is not preempted by the 1996 
Act or the FCC’s order. 

U S West claims that the one-time fee of 25 percent of the 
construction costs for perpetual use of the property does not 
compensate U S West for its investment, ownership, mainte- 
nance, repair, administration, and future legal obligations. Our 
Teview is to determine whether the rates established by the PSC 
comply with the requirements of the 1996 Act as such require- 
ments have been judicially interpreted. 

Congress knew it was requiring the existing ILECs to share 
their existing facilities and equipment with new competi- 
tors as one of its chosen methods to bring competition to 
local telephone service, and it expressly said that the 
ILECs’ costs of providing those facilities and that equip- 
ment were to be recoverable by just and reasonable rates. 
(Emphasis omitted.) Jowa Utilities Bd., 219 F.3d at 750. 

The PSC set forth several pricing standards in its March 2, 
1999, order which are set forth above. U S West argues that the 
PSC’s order contains no reasonable economic, factual, or other 
basis in support of its one-time fee of 25 percent of “current” 
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construction charges or the 3-year cap placed on charges once 
an MPOE is relocated. It claims there is no evidence which 
would support the PSC’s order to divest U S West and other 
ILECs of their property for a 25-percent charge. U S West con- 
tends that the fee has no relationship to any valid standard gov- 
erning the use of an ILEC’s network by a CLEC. It claims that 
the percentage is not based on amount of use, number of cus- 
tomers served, or any other reasonable factor or evaluation, nor 
is it tied to any economic data regarding cost or revenue associ- 
ated with the campus wire. Similarly, it argues there was not a 
rational basis to exempt CLECs after 3 years. 

Cox argues that the PSC’s order was in essence a compromise 
between U S West’s and Cox’s initial proposals. Consistent with 
its argument that no compensable taking has occurred, Cox 
asserts that U S West is being compensated a second or perhaps 
even a third time for its capital investment in each property. Cox 
points out that in Nebraska, ILECs were not compensated by 
property owners for the inside wire but were instead ordered to 
amortize the remaining undepreciated value of the investment 
over 8 years or “flash cut” the amount from the fiscal year oper- 
ations cost. Cox argues that it initially proposed this type of 
solution and continues to believe that this is the most fair long- 
term solution but that the PSC chose a reasonable compromise. 

The FCC is given the task of listing the unbundled network 
elements that ILECs must provide CLECs and the task of setting 
tules for pricing of those unbundled network elements. State 
commissions are given the duty to actually set the prices for 
those unbundled network elements. See § 251(c)(3) and (d)(1). 
Under § 75-109(2), the PSC is given broad power to do all things 
reasonably necessary and appropriate to implement the 1996 Act. 

In Nebraska, the ILEC typically owns and controls the cam- 
pus wire at the MDU complex. Since it is impractical and unde- 
sirable for a CLEC to purchase or install the wire, the only eco- 
nomically feasible option is to lease the subloop based upon a 
reasonable charge. Cox asserts that the charge established by the 
PSC was a reasonable compromise and was therefore neither 
arbitrary nor capricious. It claims that the PSC did not need to 
compensate U S West at all and that the PSC’s order was a rea- 
sonable compromise. 
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When reviewing an order for errors appearing on the record, 
the inquiry is whether the decision conforms to the law, is sup- 
ported by competent evidence, and is neither arbitrary, capri- 
cious, nor unreasonable. Nebraska Pub. Serv. Comm. v. 
Nebraska Pub. Power Dist., 256 Neb. 479, 590 N.W.2d 840 
(1999). Whether a decision conforms to law is by definition a 
question of law, in connection with which an appellate court 
reaches a conclusion independent of that reached by the lower 
court. American Employers Group v. Department of Labor, ante 
p. 405, 617 N.W.2d 808 (2000). 

[5-7] In reviewing a decision of the PSC, it is not the province 
of an appellate court to weigh or resolve conflicts in the evi- 
dence or the credibility of the witnesses; rather, an appellate 
court will sustain the decision of the PSC if there is evidence in 
the record to support its findings. In re Application of 
Nebraskaland Leasing & Assocs., 254 Neb, 583, 578 N.W.2d 28 
(1998). If there is evidence to sustain the findings of the PSC, an 
appellate court cannot substitute its judgment for that of the 
PSC. Id. Determinations by the PSC are a matter peculiarly 
within its expertise and involve a breadth of judgment and pol- 
icy determination that will not be disturbed by an appellate court 
in the absence of a showing that the action of the PSC was arbi- 
trary or unreasonable. /d. 

{8-10] A decision is arbitrary when it is made in disregard of 
the facts or circumstances and without some basis that would 
lead a reasonable person to the same conclusion. Southeast Rur. 
Vol. Fire Dept. v. Neb. Dept. of Revenue, 251 Neb. 852, 560 
N.W.2d 436 (1997). An action taken by an administrative 
agency in disregard of the facts or circumstances of the case and 
without some basis which would lead a reasonable and honest 
person to the same conclusion is arbitrary and capricious as a 
matter of law. See Wagner v. City of Omaha, 236 Neb. 843, 464 
N.W.2d 175 (1991). A capricious decision is one guided by 
fancy rather than by judgment or settled purpose; such a deci- 
sion 1s apt to change. See Southeast Rur. Vol. Fire Dept. v. Neb. 
Dept. of Revenue, supra. 

Congress has set forth the pricing standards for the rates that 
ILECs should charge CLECs for interconnection and for the fur- 
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nishing of network elements on an unbundled basis pursuant to 
the 1996 Act. Section 251(c) imposes an identical duty on 
ILECs to provide interconnection and access to network ele- 
ments “on rates, terms, and conditions that are just, reasonable, 
and nondiscriminatory.” In addition, both interconnection and 
unbundled network elements are made subject to the same pric- 
ing standard in § 252(d)(1). Jn the Matter of Implementation of 
the Local Competition Provisions in the Telecommunications 
Act of 1996, 11 F.C.C.R. 15,499 (1996). The FCC promulgated 
§ 51.505, which provides: 
Forward-looking economic cost. 

(a) In general. The forward-looking economic cost of an 
element equals the sum of: 

(1) The total element long-run incremental cost of the 
element, as described in paragraph (b); and 

(2) A reasonable allocation of forward-looking common 
costs, as described in paragraph (c). 

(b) Total element long-run incremental cost. The total 
element long-run incremental cost of an element is the 
forward-looking cost over the long run of the total quantity 
of the facilities and functions that are directly attributable 
to, or reasonably identifiable as incremental to, such ele- 
ment, calculated taking as a given the incumbent LEC’s 
provision of other elements. 

(1) Efficient network configuration. The total element 
long-run incremental cost of an element should be meas- 
ured based on the use of the most efficient telecommuni- 
cations technology currently available and the lowest cost 
network configuration, given the existing location of the 
incumbent LEC’s wire centers. 


(c) Reasonable allocation of forward-looking common 
costs—(1) Forward-looking common costs. Forward- 
looking common costs are economic costs efficiently 
incurred in providing a group of elements or services 
(which may include all elements or services provided by 
the incumbent LEC) that cannot be attributed directly to 
individual elements or services. 
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Section 51.505(d) sets forth the factors that may not be consid- 
ered: (1) embedded costs, (2) retail costs, (3) opportunity costs, 
and (4) revenues to subsidize other services. 

These pricing standards were examined by the Eighth Circuit 
in lowa Utilities Bd. v. F-C.C., 219 F.3d 744 (8th Cir. 2000). The 
court concluded that the FCC’s use of a forward-looking cost 
methodology was reasonable but vacated § 51.505(b)(1). It con- 
cluded that basing the allowable charge for the use of an ILEC’s 
existing facilities and equipment on what the costs would be if 
the ILEC provided the most efficient technology and configura- 
tion violated the plain meaning of the 1996 Act. The pricing stan- 
dard is to be based on the cost that an ILEC will incur as a result 
of providing its existing facilities and equipment that will be 
used by the competitor. See Jowa Utilities Bd. v. F-C.C., supra. 

The Eighth Circuit found that the term “cost,” as used in the 
1996 Act, did not mean historical cost. It noted, however, that 
the term “cost” as used in § 252(d)(1)(A)(i) was ambiguous. It 
is a “‘chameleon, capable of taking on different meanings, and 
shades of meaning, depending on the subject matter and the cir- 
cumstances of each particular usage.’” Iowa Utilities Bd., 219 
F.3d at 751-52. State commissions are required to determine the 
cost that an ILEC will incur as a result of providing its existing 
facilities and equipment either through interconnection or by 
providing the specifically requested network elements. /d. 

Here, the request by Cox involves the interconnection to the 
campus wire and the cost associated with its use that U S West 
is entitled to recover. The PSC has required Cox to pay all costs 
associated with the movement of the MPOE. Therefore, it is the 
just and reasonable rate for Cox’s use of the campus wire that 
must be determined. 

The record does not establish whether the PSC’s rate for the 
use of the campus wire conforms to the requirements set forth in 
Iowa Utilities Bd. v. F-C.C., supra. The PSC’s rate is a one-time 
fee of 25 percent of “current” construction charges for campus 
wire based upon an average cost per foot of a sample of recently 
completed ILEC construction work orders for MDUs. We are 
unable to determine whether the PSC’s rate accurately sets forth 
the cost that U S West will incur as a result of allowing Cox to 
interconnect to the campus wire. As noted, such cost is a 
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“chameleon, capable of taking on different meanings,” depend- 
ing upon the circumstances. Such a determination of cost should 
be left to the expertise of the PSC. Therefore, the PSC should 
reexamine its determination in light of the requirements set forth 
in lowa Utilities Bd. v. F.C.C., supra. 

[11] Although we are remanding the PSC’s determination of 
cost, we will independently consider U S West’s argument that 
the PSC’s order results in an unconstitutional taking of ILEC 
property. U S West claims that the PSC’s order is an unjust per 
se taking in violation of the Fifth Amendment and Neb. Const. 
art. I, § 21. The Fifth Amendment provides: “[N]or shall private 
property be taken for public use, without just compensation.” 
Article I, § 21, of the Nebraska Constitution provides: “The 
property of no person shall be taken or damaged for public use 
without just compensation therefor.” The language of 
Nebraska’s Constitution prohibits both the taking and the dam- 
aging of property without just compensation. See Bargmann v. 
State, 257 Neb. 766, 600 N.W.2d 797 (1999). 

In Strom vy. City of Oakland, 255 Neb. 210, 583 N.W.2d 311 
(1998), we stated that there are two discrete categories of regu- 
latory actions that are compensable without a case-specific 
inquiry into the public interest and concomitant regulatory 
requirement nexus. The first category is where the regulation 
denies a landowner all economically beneficial or productive 
use of his or her land. See, also, Lucas v. South Carolina Coastal 
Council, 505 U.S. 1003, 112 S. Ct. 2886, 120 L. Ed. 2d 798 
(1992). U S West does not argue that it has been deprived of all 
economically beneficial or productive use of its property. The 
PSC’s order does not deny U S West the use of the wire. 
U S West retains ownership and full use of the property. The 
order issued by the PSC directs that the wire is to be shared 
between U S West and any CLEC. U S West is not prohibited 
from occupying the wire and is not denied the power to control 
use of the property. The policy order permits a CLEC to use the 
campus wire to provide telephone service only if the CLEC has 
been selected by a tenant. Until a CLEC is selected, U S West 
has exclusive use of the campus wire. 

The other category of regulatory action is where the 
landowner suffers a physical invasion of his or her property. See 
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Strom v. City of Oakland, supra. See, also, Loretto v. 
Teleprompter Manhattan CATV Corp., 458 U.S. 419, 102 S. Ct. 
3164, 73 L. Ed. 2d 868 (1982). U S West argues that a physical 
taking of property occurs when the government invades the 
property itself or adopts a law or regulation that authorizes pri- 
vate parties to physically occupy or control another’s property. 

U S West contends that there is no state or federal statutory 
authority for the taking of its property as set forth in the PSC’s 
order. It claims that the only statutes which address a CLEC’s 
use of an ILEC’s property are §§ 251 and 252 and that neither 
of these provisions allow the taking outlined in the PSC’s order. 
U S West claims that the PSC’s order, which requires U S West 
to provide CLECs with perpetual and unlimited access to prop- 
erty that is undisputably owned by U S West, deprives it of a 
fundamental element of ownership. 

In Loretto v. Teleprompter Manhattan CATV Corp., supra, the 
landlord claimed that the cable television company’s installation 
of its facilities on the landlord’s property pursuant to New York 
law requiring a landlord to permit such installation was a con- 
stitutionally compensable taking. The Court held that the New 
York law requiring property owners to allow a cable company 
access to their property constituted a physical invasion and, 
thus, a per se taking under the Fifth Amendment. 

[12] In Penn Central Transp. Co. v. New York City, 438 U.S. 
104, 98 S. Ct. 2646, 57 L. Ed. 2d 631 (1978), the Court exam- 
ined the general principles of the takings clause of the Fifth 
Amendment. The Court noted that no set formula exists to deter- 
mine whether compensation is constitutionally due for a gov- 
ernment restriction of property. Ordinarily, the court must 
engage in “essentially ad hoc, factual inquiries.” Penn Central 
Transp. Co., 438 U.S. at 124. The inquiry is not standardless. A 
“taking” may more readily be found when the interference with 
property can be characterized as a physical invasion by govern- 
ment than when interference arises from some public program 
adjusting the benefits and burdens of economic life to promote 
the common good. Id. If the physical intrusion results in a per- 
manent physical occupation, the Court has generally found that 
a taking has occurred. See Loretto v. Teleprompter Manhattan 
CATV Corp., supra. 
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CLECs such as Cox are permitted access to serve local mar- 
kets via § 251(c)(2), which provides that ILECs have a duty to 
“provide, for the facilities and equipment of any requesting 
telecommunications carrier, interconnection with the local 
exchange carrier’s network.” Article IV, § 20, of the Nebraska 
Constitution gives the PSC powers and duties, including the reg- 
ulation of rates and service, and general control of common car- 
riers as the Legislature may provide by law. With the enactment 
of § 75-109(2), the PSC is authorized to do all things reasonably 
necessary and appropriate to implement the 1996 Act. The 
authority granted to the PSC pursuant to § 75-109(2) is to be 
broadly construed in a manner consistent with the 1996 Act. 

We conclude that a taking has not occurred. The PSC’s order 
does not prevent U S West from occupying its property. The 
order requires that the wire be shared between U S West and 
other requesting CLECs. U S West is not prevented from occu- 
pying any space, nor does the order deny U S West the power to 
control or use the property. U S West maintains ownership of the 
wire, but the order requires that it must share the wire in exis- 
tence with other requesting CLECs. These requirements are set 
forth in §§ 251 and 252. The 1996 Act requires that the ILEC 
shall recoup the costs of providing its facilities to the CLEC. 

One of the express purposes of the 1996 Act was to extend 
competition into local telephone markets and to encourage 
CLECs to service local markets. The authority granted to the PSC 
pursuant to § 75-109(2) is to be broadly construed. The PSC’s 
order authorized the property to be used for competitive telephone 
services in accordance with its deregulatory policy. U S West has 
total use of the facility unless and until another competitor is 
selected over it as the chosen local exchange carrier. 

We have previously stated in our discussion of the factual 
background of the 1996 Act that local telephone markets have 
been fundamentally restructured. Now, ILECs are required to 
share their networks with competitors. See AT&T Corp. v. Iowa 
Utilities Bd., 525 U.S. 366, 119 S. Ct. 721, 142 L. Ed. 2d 835 
(1999). The FCC has promulgated rules and regulations relating 
to the 1996 Act which have been the subject of scrutiny by the 
federal courts. See, id.; lowa Utilities Bd. v. F.C.C., 219 F.3d 744 
(8th Cir. 2000). Congress has effected a change in the public pol- 
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icy regarding the local telephone markets. The 1996 Act provides 
that an ILEC shall recover the cost of providing its existing facil- 
ities and equipment, and the FCC has promulgated regulations to 
provide for such cost. Jowa Utilities Bd. v. F-C.C., supra. 

In Sutter Butte Canal Co. v. R. R. Comm’n, 279 U.S. 125, 49 
S. Ct. 325, 73 L. Ed. 637 (1929), the Court held that regulation 
of a public utility to effectuate a reasoned and legitimate change 
in public policy does not constitute a compensable taking of 
property under the state and federal Constitutions. Similarly, the 
regulation of ILECs under the 1996 Act would not constitute a 
compensable taking. We therefore conclude that the PSC’s order 
does not constitute a taking under the Fifth Amendment or Neb. 
Const. art. I, § 21. 


CONCLUSION 
For the reasons set forth herein, we remand the PSC’s cost 
determination regarding use of the campus wire for reexamina- 
tion in accordance with this opinion. We affirm all other aspects 
of the PSC’s order. 
AFFIRMED IN PART, AND IN PART 
REMANDED WITH DIRECTIONS. 
CONNOLLY, J., not participating. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. W. MARK JENSEN, RESPONDENT. 
619 N.W.2d 840 


Filed December 8, 2000. No. S-99-1059. 


1. Disciplinary Proceedings. To determine whether and to what extent discipline 
should be imposed in an attomey proceeding, the Nebraska Supreme Court considers 
the following factors: (1) the nature of the offense, (2) the need for deterring others, 
(3) the maintenance and reputation of the bar as a whole, (4) the protection of the pub- 
lic, (5) the attitude of the respondent generally, and (6) the respondent’s present or 
future fimess to continue in the practice of law. 


2. __. Each attomey discipline case must be evaluated individually in light of its par- 
ticular facts and circumstances. 
3. ___. For the purpose of determining the proper discipline, the Nebraska Supreme 


Coust considers the respondent’s acts both underlying the events of the case and 
throughout the disciplinary proceeding. 
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4. __.. Mitigating circumstances shown in the record are considered in determining the 
appropriate discipline imposed on an attorney for violating the Code of Professional 
Responsibility. 

5. ___. The propriety of a sanction must be considered with reference to the sanctions 
imposed by the Nebraska Supreme Court in prior cases presenting similar 
circumstances. 


Original action. Judgment of suspension. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


PER CURIAM. 

This is an original action brought by the relator, the Nebraska 
State Bar Association, seeking assessment of discipline against 
the respondent, W. Mark Jensen, an attorney who was admitted 
to practice law in the State of Nebraska on September 24, 1996. 
On August 24, 1999, Jensen submitted an affidavit to the chair- 
person of the Committee on Inquiry of the Second Disciplinary 
District, requesting the entry of an order temporarily suspending 
his license to practice law in Nebraska because of his alco- 
holism. Based upon Jensen’s affidavit, the Committee on 
Inquiry of the Second Disciplinary District filed an application 
for temporary suspension of Jensen’s license to practice law, 
which was granted by this court on September 15. 

On June 21, 2000, the Committee on Inquiry of the Second 
Disciplinary District filed formal charges against Jensen with 
this court. As specified below, each of the formal charges 
alleged violations of one or more of the following provisions of 
the Code of Professional Responsibility, Canons 1, 6, and 9: 

DR 1-102 Misconduct. 
(A) A lawyer shall not: 
(1) Violate a Disciplinary Rule. 


DR 6-101 Failing to Act Competently. 
(A) A lawyer shall not: 


(3) Neglect a legal matter entrusted to him or her. 


DR 9-102 Preserving Identity of Funds and Property of 
a Client. 
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(A) All funds of clients paid to a lawyer or law firm shall 
be deposited in one or more identifiable bank or savings 
and loan association accounts maintained in the state in 
which the law office is situated and no funds belonging to 
the lawyer or law firm shall be deposited therein except as 
follows: 

(1) Funds reasonably sufficient to pay account charges 
may be deposited therein. 

(2) Funds belonging in part to a client and in part 
presently or potentially to the lawyer or law firm must be 
deposited therein, but the portion belonging to the lawyer 
or law firm may be withdrawn when due unless the right of 
the lawyer or law firm to receive it is disputed by the client, 
in which event the disputed portion shall not be withdrawn 
until the dispute is finally resolved. 

(B) A lawyer shall: 


(4) Promptly pay or deliver to the client as requested by 
a client the funds, securities, or other properties in the 
possession of the lawyer which the client is entitled to 
receive. 

Each of the formal charges also alleged that Jensen had vio- 
lated his oath of office as an attorney, and several alleged that 
Jensen had violated Neb. Ct. R. of Discipline 16 (rev. 2000), 
which provides, inter alia, that when an attorney is suspended 
from the practice of law, that attorney must notify his or her 
clients, in writing, of such suspension. 

In a stipulation filed June 21, 2000, and signed by Jensen and 
the Chair of the Committee on Inquiry of the Second 
Disciplinary District, Jensen admitted most of the allegations 
contained in the formal charges. On June 28, this court 
appointed a referee to hear evidence and make a recommenda- 
tion as to the appropriate sanction to be imposed. A referee hear- 
ing was held on September 12 and 19. 

On October 20, 2000, the referee filed his report. The parties 
did not file written exceptions. Neb. Ct. R. of Discipline 10(L) 
(rev. 2000) provides that when no exceptions are filed, the 
Nebraska Supreme Court may consider the referee’s findings 
final and conclusive. Based upon the findings in the referee’s 
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report, which we consider to be final and conclusive, we con- 
clude the formal charges are supported by the evidence. 

Relator has filed a motion under rule 10(L). The relator’s bur- 
den of proof in disciplinary proceedings is to establish the alle- 
gations set forth in the formal charges against the attorney by 
clear and convincing evidence. See, State ex rel. NSBA v. 
Aupperle, 256 Neb. 953, 594 N.W.2d 602 (1999); State ex rel. 
NSBA v. Johnson, 256 Neb. 495, 590 N.W.2d 849 (1999). Based 
on the final and conclusive findings in the referee’s report, rela- 
tor’s motion under rule 10(L) is granted, and Jensen is sus- 
pended from the practice of law as set forth below. 


FACTS 

At all times relevant to these disciplinary proceedings, Jensen 
has been practicing law in Douglas County, Nebraska. As stated 
above, on August 24, 1999, Jensen submitted an affidavit 
requesting that this court enter an order temporarily suspending 
him from the practice of law, pursuant to Neb. Ct. R. of 
Discipline 11 (rev. 2000). In the affidavit, Jensen stated that he 
had been suffering from alcoholism and that he had committed 
himself to Immanuel Medical Center for depression, morbid 
thoughts of suicide, memory loss, and ongoing alcohol abuse. 
Jensen acknowledged in the affidavit that several disciplinary 
investigations were pending against him, and he requested that 
the investigations continue during his suspension. Jensen’s 
license to practice law in Nebraska was temporarily suspended 
by this court on September 15, 1999. 

The record shows that on June 8, 1999, Jensen voluntarily 
placed himself into inpatient treatment for alcoholism at 
Immanuel Medical Center in Omaha. After approximately 3 
weeks of inpatient treatment at Immanuel Medical Center, 
Jensen was discharged, and he voluntarily entered the Lyle 
House, a transitional living facility for persons suffering from 
alcoholism. Jensen was a resident of the Lyle House from July 
21 through December 2]. Jensen is a member of Alcoholics 
Anonymous (AA), and he attends three AA meetings a week. 
Jensen has voluntarily entered into a monitoring contract with 
the Nebraska Lawyers Assistance Program (NLAP), in which he 
has agreed to do the following during any period of suspension 
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of his license to practice law: (1) submit to supervision by a 
monitor selected by the NLAP, (2) abstain from alcohol, (3) 
attend at least three AA meetings a week, and (4) submit and 
pay for random drug screening tests. 


FORMAL CHARGES: COUNT I 

Count I alleges violations of Jensen’s oath of office as an 
attorney as well as DR 1-102(A)(1), DR 6-101(A)(3), and 
DR 9-102(A)(1) and (2). 

On June 13, 1998, Judy Stewart hired Jensen to represent her 
in a chapter 13 bankruptcy proceeding. Stewart paid Jensen a 
total of $610 and provided him with various documents. Jensen 
failed to deposit the advanced fees into his attorney trust 
account. 

Stewart had difficulty contacting Jensen. Jensen failed to 
return Stewart’s telephone calls. On November 24, 1998, 
Stewart wrote to Jensen, terminating his employment and 
demanding a refund of the advanced costs and fees, as well as 
the return of her documents. Sometime after November 30, after 
she had retained new counsel, Stewart recovered her papers 
from Jensen, and Jensen refunded $550 to Stewart. 

Stewart filed a complaint against Jensen with the Office of 
Counsel for Discipline on November 25, 1998. In the stipulation 
filed June 21, 2000, Jensen admitted the allegations of count I. 


FORMAL CHARGES: COUNT II 

Count II alleges violations of Jensen’s oath of office as an 
attorney as well as DR 1-102(A)(1), DR 6-101(A)(3), and 
DR 9-102(A). 

On December 9, 1998, Sylvia Byrd hired Jensen to represent 
her in a chapter 7 bankruptcy proceeding. She paid Jensen fees 
in the amount of $475. Jensen failed to deposit these advanced 
fees in his attorney trust account. 

On April 12, 1999, Byrd filed a complaint against Jensen with 
the Office of Counsel for Discipline alleging that Jensen 
neglected her bankruptcy case. Jensen was served with Byrd’s 
complaint on June 24, and on July 1, Jensen filed Byrd’s chap- 
ter 7 bankruptcy petition. In the stipulation filed June 21, 2000, 
Jensen admitted the allegations of count II. 


808 260 NEBRASKA REPORTS 


FORMAL CHARGES: COUNT III 

Count III alleges violations of Jensen’s oath of office as an 
attorney as well as DR 1-102(A)(1), DR 6-101(A)(3), and 
DR 9-102(A) and (B)(4). 

On January 19, 1999, Adriane Camacho hired Jensen to rep- 
resent her in an uncontested divorce action. She paid Jensen 
$283 in fees and costs. Jensen failed to deposit these advanced 
fees and costs in his attorney trust account. 

After repeated difficulties in contacting Jensen, Camacho 
retained new counsel. On April 28, 1999, Camacho’s new coun- 
sel wrote Jensen informing him that Jensen no longer repre- 
sented Camacho and requesting a refund of the advanced fees 
and costs. On or about June 20, 2000, Jensen refunded $283 to 
Camacho. 

On June 4, 1999, Camacho filed a complaint against Jensen 
with the Office of Counsel for Discipline. In the stipulation filed 
June 21, 2000, Jensen admitted that with respect to the allega- 
tions of count III, his conduct violated DR 1-102(A)(1), 
DR 6-101(A)(3), and DR 9-102(A) and (B)(4). 


FORMAL CHARGES: COUNT IV 

Count IV alleges violations of Jensen’s oath of office as an 
attorney, rule 16, and DR 1-102(A)(1), DR 6-101(A)(3), and 
DR 9-102(A) and (B)(4). 

On July 28, 1998, Louise Vaccaro hired Jensen to represent 
her in an uncontested divorce action. Vaccaro paid Jensen $583 
as a flat fee. Jensen failed to deposit the fee in his attorney trust 
account. 

In April 1999, Vaccaro directed Jensen to prepare the petition 
for dissolution of marriage. From May through October 1999, 
Vacarro was unable to contact Jensen because Jensen did not 
return her telephone calls. Jensen did not prepare Vaccaro’s peti- 
tion for dissolution of marriage. 

On November 10, 1999, Vaccaro filed a complaint with the 
Office of Counsel for Discipline, complaining that Jensen had 
neglected her case and failed to refund her fees. On or about 
November 12, Jensen received a copy of Vaccaro’s complaint, 
together with a letter from the Office of Counsel for Discipline 
instructing Jensen to respond to the substance of Vaccaro’s 
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complaint within 15 working days. Jensen did not respond as 
instructed. On January 20, 2000, the Office of Counsel for 
Discipline sent a second letter to Jensen, again instructing him 
to respond to Vaccaro’s complaint. 

On February 1, 2000, Vaccaro wrote to the Office of Counsel 
for Discipline stating that Jensen had refunded to her the 
advanced fee around Thanksgiving 1999, but that he had not pro- 
vided her with an explanation. On March 7, 2000, Jensen filed a 
response to Vaccaro’s complaint, stating that he had refunded the 
advanced fee to Vaccaro because he did not do the legal work he 
had been retained to do. In June, Jensen mailed Vaccaro notifica- 
tion that he was no longer practicing law. In the stipulation filed 
June 21, Jensen admitted that, with respect to the allegations of 
count IV, his conduct violated DR 1-102(A)(1), DR 6-101(A)(3), 
and DR 9-102(A) and (B)(4). 


FORMAL CHARGES: COUNT V 

Count V alleges violations of Jensen’s oath of office as an 
attorney, rule 16, and DR 1-102(A)(1), DR 6-101(A)(3), and 
DR 9-102(A) and (B)(4). 

On November 18, 1999, Ora Celeste St. Julien filed a com- 
plaint against Jensen with the Office of Counsel for Discipline 
alleging that she had paid Jensen $250 to file a bankruptcy peti- 
tion for her, but that he had failed to file the petition and that he 
had not refunded the fees. Jensen received a copy of St. Julien’s 
complaint on or about November 19, together with a letter from 
the Office of Counsel for Discipline instructing Jensen to 
respond to St. Julien’s complaint within 15 working days. 
Jensen did not respond. The Office of Counsel for Discipline 
sent a second letter to Jensen on January 20, 2000, again 
instructing him to respond to St. Julien’s complaint. 

On March 7, 2000, Jensen responded to St. Julien’s complaint 
explaining that he understood the payment was for work he had 
already done on St. Julien’s child support modification case. He 
further stated that if he were mistaken, he would refund the 
money. Jensen had not deposited these advanced fees in his 
lawyer trust account. In June, Jensen mailed St. Julien notifica- 
tion that he was no longer practicing law. In his stipulation, 
Jensen admitted the allegations of count V but affirmatively 
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alleged that he was hospitalized or in treatment with restricted 
communication at the time the complaint was mailed to him 
and, furthermore, that the payment was for work he had com- 
pleted on a child support modification. 


FORMAL CHARGE: COUNT VI 

Count VI alleges violations of Jensen’s oath of office as an 
attorney, rule 16, and DR 1-102(A)(1), DR 6-101(A)(3), and 
DR 9-102(A) and (B)(4). 

On October 21, 1997, on behalf of Ruth Lutz, Jensen filed a 
petition for appointment of guardian for Joyce J. Randall in the 
county court for Douglas County, Nebraska. The petition named 
Jensen as the individual to be appointed as Randall’s guardian. 
Following a hearing, on November 19, the county court 
appointed Jensen as Randall’s guardian. On December 30, the 
county court issued a show cause order, requiring Jensen to file 
his acceptance of appointment as guardian on or before January 
13, 1998. On January 13, Jensen filed his acceptance. 

On January 14, 1998, the county court issued to Jensen letters 
of guardianship. The letters provided, inter alia, that Jensen was 
to report annually regarding Randall’s condition and the condi- 
tion of her estate. The letters further provided that Jensen was 
not to pay himself compensation as Randall’s guardian except as 
approved by order of the court. 

Shortly after he was appointed Randall’s guardian, Jensen 
became the designated payee of Randall’s periodic Social 
Security checks. Jensen failed to deposit the checks into his 
lawyer trust account or into a separate account for Randall’s 
benefit. Instead, Jensen deposited the check into his personal or 
business account, paid Randall’s rent, provided Randall with 
$60 per month as her needs allowance, and retained the balance 
as his fee. 

Jensen did not have court permission to pay himself these 
fees. Jensen failed to file an annual report regarding the condi- 
tion of Randall and her estate. On December 14, 1999, Randall 
filed a complaint with the Office of Counsel for Discipline 
alleging that Jensen was her guardian and that he had failed to 
communicate with her and make timely payments on her behalf. 
On or about December 15, Jensen received a copy of Randall’s 
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complaint, together with a letter from the Office of Counsel for 
Discipline instructing Jensen to file a written response to 
Randall’s complaint within 15 working days. Jensen did not 
respond, and on January 20, 2000, the Office of Counsel for 
Discipline sent a second letter to Jensen instructing him to 
respond to Randall’s complaint. 

On March 7, 2000, Jensen responded to Randall’s complaint 
by explaining that during his recent illness, checks for Randall’s 
rent and for her allowance were not always sent on a regular 
basis. Jensen stated that Randall’s rent account was current. On 
May 2, the county court accepted Jensen’s resignation as 
Randall’s guardian and approved his final accounting. In the 
stipulation filed June 21, Jensen admitted the allegations of 
count VI. 


REFEREE’S REPORT 

In addition to the facts recited above, the referee stated in his 
report that prior to the charges listed in this case, no other repri- 
mands or charges had been filed against Jensen by the relator. 
The referee found that the complaints against Jensen involved 
primarily issues of neglect and poor office management and that 
there was no evidence in the record establishing that Jensen had 
misappropriated client funds or that any of Jensen’s clients had 
lost any money as a result of Jensen’s actions. Although there 
were allegations concerning the mismanagement of funds in the 
Randall guardianship matter, the referee determined that those 
issues had been resolved and that the county court had approved 
the final accounting in the case. 

The referee further determined that Jensen has abstained from 
alcohol since June 1, 1999, and that he intended to continue to 
abstain from alcohol. In the referee’s report, he stated that 
Jensen has made significant progress in the recovery from his 
alcoholism and that the prognosis for Jensen’s further recovery 
is positive if Jensen continues on his plan for recovery. 


FINDINGS AND ASSESSMENT OF DISCIPLINE 
With respect to counts I and II, we conclude that the facts 
clearly and convincingly establish that Jensen violated attorney 
-disciplinary rules, neglected a legal matter entrusted to him, and 
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failed to deposit client funds into his attorney trust account, in 
violation of DR 1-102(A)(1), DR 6-101(A)(3), DR 9-102(A), 
and his oath of office as an attorney. 

With respect to count III, we conclude the facts clearly and 
convincingly establish that Jensen violated attorney disciplinary 
rules, neglected a legal matter entrusted to him, failed to deposit 
client funds into his attorney trust account, and failed to deliver 
promptly to his client funds or other properties that were in his 
possession which the client was entitled to receive, in violation 
of DR 1-102(A)(1), DR 6-101(A)(3), DR 9-102(A) and (B)(4), 
and his oath of office as an attorney. 

With respect to counts IV, V, and VI, we conclude that the facts 
clearly and convincingly establish that Jensen violated attorney 
disciplinary rules, neglected a legal matter entrusted to him, failed 
to deposit client funds into his attorney trust account, and failed 
to deliver promptly to his client funds or other properties that 
were in his possession which the client was entitled to receive, in 
violation of DR 1-102(A)(1), DR 6-101(A)(3), DR 9-102(A) and 
(B)(4), rule 16, and his oath of office as an attorney. 


DISCIPLINE 

‘[1-3] To determine whether and to what extent. discipline 
should be imposed in an attorney proceeding, we consider the 
following factors: (1) the nature of the offense, (2) the need for 
deterring others, (3) the maintenance and reputation of the bar as 
a whole, (4) the protection of the public, (5) the attitude of the 
respondent generally, and (6) the respondent’s present or future 
fitness to continue in the practice of law. State ex rel. NSBA v. 
Pullen, ante p. 125, 615 N.W.2d 474 (2000); State ex rel. NSBA 
v. Aupperle, 256 Neb. 953, 594 N.W.2d 602 (1999). Each case 
must be evaluated individually in light of its particular facts and 
circumstances. /d. For the purpose of determining the proper dis- 
cipline, we consider the respondent’s acts both underlying the 
events of the case and throughout the disciplinary proceeding. /d. 
Jensen has admitted his misconduct and acknowledged 

responsibility for his actions. These actions 
[reflect] positively upon his attitude and character and 
[are] a factor which we consider in determining the appro- 
priate discipline, bearing in mind that the purpose of a dis- 
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ciplinary proceeding against an attorney is not so much to 

punish the attorney as it is to determine whether in the pub- 

lic interest an attorney should be permitted to practice. 
See State ex rel. NSBA v. Aupperle, 256 Neb. at 963, 594 N.W.2d 
at 608. See, also, State ex rel. NSBA v. Pullen, supra; State ex 
rel. NSBA v. Barnett, 248 Neb. 601, 537 N.W.2d 633 (1995). 

Jensen has admitted his addiction to alcohol and believes the 
disease of alcoholism is the primary cause for his misconduct in 
violation of the disciplinary rules. The record reflects that 
Jensen has satisfactorily completed a treatment program for 
alcoholism and that Jensen has remained sober since completing 
the treatment program. 

[4] Mitigating circumstances shown in the record are consid- 
ered in determining the appropriate discipline imposed on an 
attorney for violating the Code of Professional Responsibility. 
State ex rel. NSBA v. Aupperle, supra; State ex rel. NSBA v. 
Gleason, 248 Neb. 1003, 540 N.W.2d 359 (1995). We have rec- 
ognized that “while substance abuse in no way justifies or 
- excuses attorney misconduct, the facts that an attorney has 
acknowledged the condition, voluntarily sought treatment, and 
terminated use of the substance may under some circumstances 
be considered as mitigating factors in a disciplinary proceed- 
ing.” State ex rel. NSBA v. Pullen, ante at 132, 615 N.W.2d at 
479. Whether such facts warrant the mitigation of discipline in 
any particular case depends upon the particular facts and cir- 
cumstances of the attorney’s misconduct. State ex rel. NSBA v. 
Pullen, supra; State ex rel. NSBA v. Aupperle, supra. 

[5] The propriety of a sanction must be considered with ref- 
erence to the sanctions imposed by this court in prior cases pre- 
senting similar circumstances. See State ex rel. NSBA v. Freese, 
259 Neb. 530, 611 N.W.2d 80 (2000). In State ex rel. NSBA v. 
Aupperle, supra, six disciplinary counts were filed against the 
attorney, each of which alleged he had neglected his clients’ 
cases. Aupperle cooperated with the Counsel for Discipline and 
admitted the allegations against him. He raised his alcoholism as 
a mitigating factor and showed evidence that he was addressing 
his alcohol addiction. This court indefinitely suspended 
Aupperle’s license to practice law for a minimum of 2 years, 
retroactive to the date of Aupperle’s temporary suspension, and 
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provided that he could regain his license upon showing his 
future fitness to practice law. 

In State ex rel. NSBA v. Pullen, ante p. 125, 615 N.W.2d 474 
(2000), Pullen admitted the two disciplinary counts which were 
filed against him. He admitted that he had misled his clients 
with regard to the status of litigation, neglected legal matters 
entrusted to him, and failed to handle client property appropri- 
ately. Furthermore, Pullen had entered into an agreement with 
the NLAP’s monitoring program. We suspended Pullen’s license 
to practice law for an indefinite period, with no possibility of 
reinstatement prior to 18 months from the date of the filing of 
the opinion. We also required Pullen to comply with the terms 
of his NLAP monitoring contract. 

The referee in the instant case has recommended that Jensen 
receive a sanction similar to those imposed in the Aupperle and 
Pullen cases. The Assistant Counsel for Discipline agrees that 
such a sanction would be appropriate in this case. 

Prior to the filing of the instant case, Jensen had no prior his- 
tory of disciplinary violations. Jensen appears to have made sin- 
cere and productive efforts to confront his alcoholism and obtain 
the necessary professional treatment. We agree with the recom- 
mendations of the referee and the Assistant Counsel for 
Discipline that a sanction similar to those imposed in the 
Aupperle and Pullen cases is appropriate in the instant case. 

Accordingly, we hereby grant the motion under rule 10(L) 
and suspend Jensen from the practice of law in the State of 
Nebraska for an indefinite period retroactive to the date of his 
temporary suspension on September 15, 1999, with no possibil- 
ity of reinstatement prior to September 15, 2001. Upon applica- 
tion for reinstatement, Jensen shall have the burden of proving 
that he has not practiced law during the period of suspension, 
that he has met the requirements of rule 16, and that he is fit to 
practice law. In addition, reinstatement shall be conditioned 
upon (1) the payment of all costs of this action, which are 
hereby taxed to Jensen; (2) Jensen’s compliance with the terms 
of his contract with the NLAP monitoring program; (3) a show- 
ing by independent third-party proof that Jensen has continued 
active participation in a recovery program and has maintained 
abstinence from the use of alcohol during the period of suspen- 
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sion; and (4) the submission by Jensen and approval by this 
court of a probation plan, to be in effect for a period of 2 years 
following reinstatement, whereby Jensen’s recovery program 
and his compliance with the Code of Professional 
Responsibility would be monitored by the NLAP and the 
Counsel for Discipline. Failure to comply with the terms of the 
probation plan would constitute grounds for further disciplinary 
action. See State ex rel. NSBA v. Barnett, 248 Neb. 601, 537 
N.W.2d 633 (1995). 
JUDGMENT OF SUSPENSION. 


STATE OF NEBRASKA, APPELLEE, 
v. GREG A. CARLSON, APPELLANT. 
619 N.W. 2d 832 


Filed December 8, 2000. No. S-99-1283. 


1. Pleas: Appeal and Error. Prior to sentencing, the withdrawal of a plea forming the 
basis of a conviction is addressed to the discretion of the trial court, and its ruling will 
not be disturbed on appeal absent an abuse of that discretion. 

2. Sentences: Appeal and Error. Sentences within statutory limits will be disturbed by 
an appellate court only if the sentence complained of was an abuse of judicial 
discretion. 

3. Pleas. After the entry of a plea of guilty or no contest, but before sentencing, a court, 
in its discretion, may allow a defendant to withdraw his or her plea for any fair and 
just reason, provided that the prosecution has not been or would not be substantially 
prejudiced by its reliance on the plea entered. 

4. Pleas: Proof. The burden is upon the defendant to establish by clear and convincing 
evidence the grounds for withdrawal of a plea. 

5. Effectiveness of Counsel: Proof. In order to establish that a defendant was denied 
effective assistance of counsel, the defendant must ordinarily demonstrate that coun- 
sel’s performance was deficient and that the defendant was prejudiced thereby. 

6. Trial: Effectiveness of Counsel: Presumptions. In determining whether a trial coun- 
sel’s performance was deficient, there is a strong presumption that counsel acted 
reasonably. 

7. Effectiveness of Counsel: Pleas: Proof. In order to satisfy the prejudice requirement 
in the context of a plea, the defendant must show that his or her counsel erred and 
there is a reasonable probability that but for counsel’s errors, the defendant would not 
have pled and would have insisted upon going to trial. 

8. Judges: Words and Phrases. A judicial abuse of discretion means that the reasons 
or rulings of the trial court are clearly untenable, unfairly depriving a litigant of a sub- 
Stantial right, and denying a just result in matters submitted for disposition. 


816 260 NEBRASKA REPORTS 


Appeal from the District Court for Hall County: JAMEs 
LivINnGsTON, Judge. Affirmed. 


James R. Mowbray and Robert W. Kortus, of the Nebraska 
Commission on Public Advocacy, for appellant. 


Don Stenberg, Attorney General, and Martin W. Swanson for 
appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and 
MILLER-LERMAN, JJ., and SIEvERS, Judge. 


MILLER-LERMAN, J. 

I. NATURE OF CASE 

Greg A. Carlson was convicted of second degree murder 
pursuant to a plea of no contest. Carlson filed a motion to with- 
draw his plea. After an evidentiary hearing, the motion was 
denied. Thereafter, Carlson was sentenced to 60 years’ to life 
imprisonment. 

Carlson appeals his conviction, claiming that the district court 
abused its discretion in denying his motion to withdraw his plea. 
Carlson also appeals his sentence, claiming that it is excessive. 
We affirm Carlson’s conviction and sentence. 


II. STATEMENT OF FACTS 

On June 12, 1998, Carlson was charged with first degree mur- 
der in connection with the death of his estranged wife, Marilyn 
Carlson. Marilyn was murdered in her apartment on April 11. 
She was stabbed four times in the chest. Carlson pled not guilty. 
Trial was originally set for November 4 but was continued three 
times, and the trial date was eventually set for July 6, 1999. 

Prior to trial, Carlson reached a plea agreement with the State 
pursuant to which the State would reduce the charge to second 
degree murder and recommend a flat life sentence in exchange 
for a plea of no contest. On July 2, 1999, Carlson was re- 
arraigned on an amended information charging him with second 
degree murder. 

The plea hearing was conducted on July 2, 1999. Before 
accepting Carlson’s plea of no contest, the district court ques- 
tioned Carlson as to the voluntariness of his plea. At the hearing, 
Carlson stated that he had had sufficient time to discuss the mat- 
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ter of entry of the plea of no contest with his attorney, that the 
plea agreement had been correctly described to the district court 
by the attorneys, and that he was aware that the district court 
was not obligated to impose the sentence recommended by the 
State. When asked by the court whether Carlson was satisfied 
with the representation of his attorney, Carlson stated, “Very.” 

The district court advised Carlson that by pleading no con- 
test, he would be “giving up the right to confront witnesses 
against [him] . . . the right to require witnesses to be present at 
any hearing or trial and to have them testify on [his] behalf and 
... the right to trial to a jury.” The district court advised Carlson 
of the range of penalties for second degree murder. Carlson 
stated that he understood the significance of his plea and the 
range of penalties for second degree murder. 

The district court further asked Carlson, “[H]as anybody 
threatened you or coerced you or forced you in any way to make 
this no-contest plea?” Carlson answered, “No, sir.” Carlson fur- 
ther indicated that he made his plea of his own free will. The dis- 
trict court also asked Carlson, “Knowing everything that we 
have discussed now up to this point, Mr. Carlson, I’m going to 
ask you one last time, sir, do you wish this Court to accept your 
no-contest plea or do you wish to withdraw it?” Carlson replied, 
“Accept it, sir”? The district court accepted Carlson’s plea and in 
its corresponding written journal entry filed July 2, 1999, found 
that Carlson’s plea was “knowingly, intelligently, and voluntar- 
ily made” and that “no promises or threat [had been made] to 
[Carlson].” Having accepted Carlson’s plea of no contest, the 
district court found Carlson guilty of second degree murder. 

Carlson wrote a letter to the district court which was filed on 
July 19, 1999. In the letter, Carlson complained of his attorney’s 
performance. Carlson asserted that his attorney had conducted an 
insufficient investigation which Carlson claimed was occasioned 
by Carlson’s family’s inability to raise funds to pay the attorney 
fees. Carlson also indicated his desire to withdraw his plea and 
to “take this to a jury trial.” Carlson’s original attorney was dis- 
charged on July 26, and the district court appointed new counsel. 

The parties agreed to treat Carlson’s letter filed on July 19, 
1999, as a motion to withdraw the no contest plea. An eviden- 
tiary hearing was held on September 16 on the motion to with- 
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draw the plea. Carlson and his original attorney testified at the 
hearing. Their testimony is contradictory. 

Carlson testified that immediately prior to entering his plea, 
he had discussed with his attorney certain items he thought 
should be investigated. Carlson testified that he had told his 
attorney that the attorney should interview an individual named 
“Joe Weakley.” Carlson claimed that Weakley knew of a witness 
who had seen Carlson at another location on the night of the 
murder. According to Carlson’s testimony, Carlson’s attorney 
told him that he had contacted Weakley but that nothing had 
come of the interview. Carlson then told his attorney that he had 
called Weakley the night before and that Weakley had told 
Carlson that he had not been contacted by Carlson’s attorney. 
Carlson testified that Carlson’s attorney then started to walk out 
of the room and indicated that they should “take it to trial then.” 
Carlson stated that he panicked because he did not think they 
were ready to go to trial, so he stopped his attorney and again 
gave him the information regarding Weakley. 

Carlson testified that he asked his attorney what should be 
done regarding the plea. Carlson testified that his attorney 
replied that “if we find out more information from Joe Weakley 
... then we can come back and withdraw the plea.” Carlson tes- 
tified that based on the foregoing, he decided to proceed with 
the plea of no contest. On appeal, Carlson claims the foregoing 
evidence established that his attorney had promised him he 
could withdraw the plea and that his attorney gave him erro- 
neous advice. 

Carlson’s original attorney also testified at the hearing on the 
motion to withdraw. The attorney’s testimony regarding the 
advice he had given Carlson regarding entry of the plea differed 
from Carlson’s account. The attorney indicated that he had not 
promised Carlson that the plea could be withdrawn. Rather, with 
respect to Carlson’s claim that the attorney had told Carlson that 
he could withdraw his plea if new evidence was discovered, the 
attorney testified: 

I told him that it [new evidence] would have to be quite 
powerful and it [sic] made it clear to him the very fact that 
somebody might have remembered Mr. Carlson being at 
the park that evening was probably — would not be the 
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basis of a motion to withdraw; that the basis of a motion to 
withdraw based upon that type of evidence, I have a hard 
time envisioning existing, but it — as I say, it would have 
to involve somebody who had a specific recollection of 
observing Mr. Carlson through at least most of the period 
he was absent from the — from the Carlson’s [sic] home 
where he was staying at the time of the homicide. 

The attorney also testified that on the day of the plea, he had 

advised Carlson they could go to trial because “I didn’t want 

him to think that I was trying to press him into a plea.” 

On September 27, 1999, the district court overruled Carlson’s 
motion to withdraw his plea. In its written journal entry, the dis- 
trict court concluded that Carlson had made a “free, informed 
and voluntary decision” to enter his plea of no contest and that 
Carlson had presented no “ ‘fair and just reason’ ” to allow with- 
drawal of the plea. In so concluding, the district court found, 
inter alia, that there was no basis for Carlson to claim that he 
was “coerced or forced” into entering his plea. With respect to 
the discussion which Carlson and his attorney had regarding 
possible new evidence and withdrawal of a plea, the district 
court found that such conversations were “trial strategy discus- 
sions between [Carlson] and his counsel” and therefore not a 
promise to Carlson that he could withdraw his plea in the future. 
The district court also found that Carlson had had “sufficient 
time to discuss and contemplate the matter prior to pleading.” 
The district court noted that Carlson had failed to present the 
witness who could purportedly provide Carlson with an alibi. 
The district court further stated that pleas of no contest “are 
treated with the seriousness for which they deserve to be 
treated” and that a court should not “let them be set aside solely 
upon [Carlson]’s feeling that he now wants a jury trial.” 

On November 1, 1999, the district court sentenced Carlson to 
imprisonment for a term of not less than 60 years nor more than 
life. Carlson thereafter appealed his conviction and sentence. 
Carlson petitioned to bypass the Nebraska Court of Appeals, and 
his petition to bypass was granted. 


III. ASSIGNMENTS OF ERROR 
Carlson assigns three errors which combine into two. For his 
first assignment of error, Carlson claims, restated, that the dis- 
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trict court abused its discretion in concluding that Carlson had 
not established a “fair and just reason” for withdrawal of his 
plea and in denying his motion to withdraw his plea. 
Specifically, Carlson argues that he established fair and just rea- 
sons for withdrawal of the plea because the district court failed 
to ask him if any promises had been made to him prior to accept- 
ing his plea and that his original attorney had incorrectly 
advised him that if new evidence was discovered, Carlson could 
withdraw his plea. For his second assignment of error, Carlson 
claims that the district court abused its discretion by imposing 
an excessive sentence. 


IV. STANDARDS OF REVIEW 

[1] Prior to sentencing, the withdrawal of a plea forming the 
basis of a conviction is addressed to the discretion of the trial 
court, and its ruling will not be disturbed on appeal absent an 
abuse of that discretion. State v. Wetherell, 259 Neb. 341, 609 
N.W.2d 672 (2000). 

[2] Sentences within statutory limits will be disturbed by an 
appellate court only if the sentence complained of was an abuse 
of judicial discretion. State v. Burdette, 259 Neb. 679, 611 
N.W.2d 615 (2000). 


V. ANALYSIS 


1. CONVICTION: DENIAL OF MOTION TO 
WITHDRAW PLEA OF No CONTEST 

Carlson argues on appeal that he established fair and just rea- 
sons for withdrawing his plea of no contest in two respects and 
that the district court abused its discretion in denying his motion 
to withdraw his plea. As his first “fair and just reason,” Carlson 
argues that because the district court did not explicitly ask him 
at the plea hearing whether his plea had been induced by any 
“promises,” the district court erred in accepting his plea. As his 
second “fair and just reason,” Carlson argues that his evidence 
at the hearing on the motion to withdraw the plea proved that his 
decision to plead was based on his original attorney’s erroneous 
legal advice regarding the withdrawal of pleas. For the reasons 
recited below, we conclude that the district court did not err 
when it concluded that Carlson had not established a “fair and 
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just reason” to withdraw his plea and that the district court did 
not abuse its discretion in denying Carlson’s motion to withdraw 
his plea. 


(a) Standard of Trial Court in Ruling on Motion 
to Withdraw Plea Prior to Sentencing 
In connection with our evaluation of Carlson’s claim that the 
district court abused its discretion by denying his motion to 
withdraw his plea, Carlson observes that there is an inconsist- 
ency in the case law as to the standard which a trial court should 
follow when ruling on a motion to withdraw a plea prior to sen- 
tencing. We address this observation as a preliminary matter. 
[3] We recently noted the correct standard in Nebraska for a 
trial court’s disposition of a defendant’s request to withdraw a 
plea before sentencing as follows: After the entry of a plea of 
guilty or no contest, but before sentencing, a court, in its discre- 
tion, may allow a defendant to withdraw his or her plea for any 
fair and just reason, provided that the prosecution has not been 
or would not be substantially prejudiced by its reliance on the 
plea entered. State v. Wetherell, supra. This is the correct stan- 
dard which the trial courts in Nebraska are to apply. 
We note that the standard in Nebraska differs from that sug- 
gested by the American Bar Association (ABA). The ABA has 
formulated the following standard: 
After entry of a plea of guilty or nolo contendere and 
before sentence, the court should allow the defendant to 
withdraw the plea for any fair and just reason. In deter- 
mining whether a fair and just reason exists, the court 
should also weigh any prejudice to the prosecution caused 
by reliance on the defendant’s plea. 

(Emphasis supplied.) ABA Standards for Criminal Justice 

14-2.1(a) (3d ed. 1999). 

This court, in State v. Minshall, 227 Neb. 210, 214, 416 
N.W.2d 585, 588 (1987), specifically disapproved “any state- 
ments, heretofore appearing in opinions of this court, that any 
form of the ABA standards governs disposition of a defendant’s 
request to withdraw a plea before sentencing.” The court in 
Minshall went on to state that the correct standard in Nebraska 
contains the “in its discretion, may” language rather than the 
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“should” language of the ABA standard. Jd. We note that at 
times subsequent to the release of Minshall, opinions of the 
appellate courts of this state have incorrectly recited the stan- 
dard using the “should” language in place of the “may” lan- 
guage. See, e.g., State v. Spahnle, 238 Neb. 265, 469 N.W.2d 
780 (1991); State v. James, 6 Neb. App. 444, 573 N.W.2d 816 
(1998). To the extent such cases state a standard different from 
the correct standard enunciated in Minshall and repeated by this 
court recently in State v. Wetherell, 259 Neb. 341, 609 N.W.2d 
672 (2000), they are hereby disapproved. 

[4] In the instant case, the district court stated the correct 
standard in its consideration of Carlson’s motion to withdraw 
his plea. The district court’s denial of Carlson’s motion to with- 
draw his plea will be disturbed on appeal only if we conclude 
that the district court abused its discretion in determining that 
Carlson had not presented a fair and just reason to allow him to 
withdraw his plea. In this regard, we note that the burden is upon 
the defendant to establish by clear and convincing evidence the 
grounds for withdrawal of a plea. State v. Wetherell, supra. 


(b) Alleged Error by District Court in 
Accepting Plea at Plea Hearing 

Carlson argues that the district court erred by failing to ask 
him prior to the acceptance of the plea if Carlson’s plea of no 
contest was induced by a “promise.” On appeal, Carlson claims 
that the absence of an inquiry at the plea hearing regarding a 
promise made to Carlson established a fair and just reason 
requiring withdrawal of the plea. We do not agree. 

Carlson asserts that the district court erred in accepting his 
plea because it did not specifically ask him whether his plea was 
induced by any “promises.” Carlson relies on the decision of the 
Court of Appeals in State v. Jefferson, 5 Neb. App. 646, 562 
N.W.2d 77 (1997), for the proffered proposition that the trial 
court must explicitly ask if a “promise” had been made prior to 
accepting a plea. Although the trial court must ascertain that a 
plea is made freely, intelligently, voluntarily, and understand- 
ingly, see State v. Irish, 223 Neb. 814, 394 N.W.2d 879 (1986), 
there is no requirement in Nebraska jurisprudence that a trial 
court must specifically ask if any “promise” had been made prior 
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to validly accepting a plea. Jefferson imposes no such duty on the 
trial court, and Carlson’s reliance on Jefferson is misplaced. 

We note initially that Jefferson is an appeal from the denial of 
postconviction relief without evidentiary hearing. At issue in 
Jefferson was the sufficiency of the record regarding entry of the 
plea and whether an evidentiary hearing was needed to resolve 
the postconviction motion claim that the plea was not freely 
entered. In this context, in Jefferson, the Court of Appeals 
observed that 

while a plea of guilty may be valid when the judge taking 
the plea does not ask the defendant if any promises were 
made to induce that plea, nonetheless, in postconviction 
proceedings where the defendant alleges that his or her 
plea was induced by some promise, the court must hold an 
evidentiary hearing on the issue unless the record conclu- 
sively shows that the plea was not induced by any 
promises, except those included in the plea bargain. 
5 Neb. App. at 652, 562 N.W.2d at 81. 

The instant case is not a postconviction case, but, rather, a 
direct appeal. At issue in the instant case is whether the district 
court erred in denying Carlson’s motion to withdraw his plea. In 
the instant case, the trial record on the issue of withdrawal of the 
plea consists of the record of the proceeding at which Carlson 
initially entered his plea as well as the record of the evidentiary 
hearing on the motion to withdraw the plea at which Carlson and 
his counsel testified. The record in the instant case is ample and 
conclusive, and we are therefore able to review both the cir- 
cumstances surrounding the district court’s acceptance of the 
plea and the propriety of the district court’s denial of Carlson’s 
motion to withdraw the plea. 

In the instant case, although the district court did not specifi- 
cally ask Carlson at the plea hearing whether his plea was 
induced by any “promises,” in its journal entry, the district court 
specifically found “no promises or threat” had been made to 
Carlson prior to entering his plea of no contest. The colloquy 
between the district court and Carlson at the plea hearing was 
sufficient to support the district court’s determination that the 
plea was entered freely, intelligently, voluntarily, and under- 
standingly. See, e.g., State v. Irish, supra. Although such inquiry 
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may have been prudent, the district court was not required to 
specifically ascertain whether any promises had been made to 
Carlson before accepting the plea. To the extent that Carlson 
claims that the district court failed to make the proper inquiry 
prior to the time the plea was entered and accepted, the claim is 
without merit. Accordingly, the district court did not abuse its 
discretion in denying Carlson’s motion to withdraw the plea on 
the basis of an inadequate allocution at the time of acceptance of 
the plea. 


(c) Alleged Erroneous Advice by Original Counsel 

Carlson argues that at the hearing on the motion to withdraw 
the plea, he established that his attorney had improperly 
promised him that he could withdraw the plea upon the possi- 
ble discovery of additional evidence. On appeal, Carlson 
claims that his original attorney’s erroneous advice upon 
which he relied established a fair and just reason requiring 
withdrawal of the plea. Following our review of the record on 
the motion to withdraw the plea, we cannot conclude that the 
district court which heard and observed the witnesses abused 
its discretion in rejecting Carlson’s assertion that his attorney 
had promised him that he could withdraw his plea upon the 
possible discovery of additional evidence and in concluding 
that Carlson had failed to establish a fair and just reason to 
withdraw the plea. 

In connection with the alleged promise by original counsel 
regarding entry of the plea, Carlson argues on appeal that the 
advice his attorney gave him was deficient, that he was preju- 
diced by such advice, and that he was therefore denied effective 
assistance of counsel. Carlson asserts that because he was 
denied effective assistance of counsel in connection with the 
entry of the plea, the district court erred in denying his motion 
to withdraw the plea. 

[5-7] In order to establish that a defendant was denied effec- 
tive assistance of counsel, the defendant must ordinarily demon- 
strate that counsel’s performance was deficient and that the 
defendant was prejudiced thereby. State v. Trotter, 259 Neb. 212, 
609 N.W.2d 33 (2000). In determining whether a trial counsel’s 
performance was deficient, there is a strong presumption that 
counsel acted reasonably. State v. Williams, 259 Neb. 234, 609 
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N.W.2d 313 (2000). In order to satisfy the prejudice requirement 
in the context of a plea, the defendant must show that his or her 
counsel erred and there is a reasonable probability that but for 
counsel’s errors, the defendant would not have pled and would 
have insisted upon going to trial. State v. Buckman, 259 Neb. 
924, 613 N.W.2d 463 (2000). 

Carlson claims that but for his original attorney’s advice that 
he could withdraw his plea if new evidence was discovered, he 
would not have entered his plea of no contest and would have 
insisted upon going to trial. Carlson claims his attorney’s pur- 
ported advice regarding withdrawal of a plea was erroneous. In 
so claiming, Carlson relies on cases, not repeated here, concern- 
ing the discovery of new evidence after trial, counsel’s advice in 
relation thereto, and the propriety of rulings on motions for new 
trial. See, e.g., State v. Kluge, 198 Neb. 115, 251 N.W.2d 737 
(1977). The cases are inapposite. 

At the hearing on the motion to withdraw the plea, Carlson 
testified that his original attorney had told him he could with- 
draw his plea if new evidence was discovered. In contrast, the 
attorney’s testimony indicates that his advice regarding the util- 
ity of new evidence in connection with withdrawal of a plea 
was tempered by his assessment communicated to Carlson that 
the new evidence “would have to be quite powerful” and that he 
had “a hard time envisioning” the discovery of evidence in 
Carlson’s case that would form the basis for withdrawal of a 
plea. 

In its evaluation of the evidence from the evidentiary hearing 
on the motion to withdraw the plea, the district court found that 
the attorney’s discussion with Carlson regarding the possible 
discovery of additional evidence and withdrawal of a plea was a 
part of “trial strategy discussions between [Carlson] and his 
counsel” and therefore not a promise to Carlson that he could 
withdraw his plea in the future. In denying the motion to with- 
draw the plea, it is clear that having heard and observed the wit- 
nesses, the district court accepted the testimony of Carlson’s 
attorney. The court found that no promise that a plea could be 
withdrawn was made by the original attorney and concluded that 
such advice was not deficient and, therefore, Carlson’s attorney 
was not ineffective. 
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Given the strong presumption that counsel acted reasonably, 
see State v. Williams, supra, and considering the above recited 
testimony which the district court observed and heard, we can- 
not find that the district court erred in crediting the attorney’s 
testimony nor do we find that the attorney’s performance as 
reflected in his testimony was deficient. Thus, Carlson’s original 
attorney’s performance was not deficient and Carlson was not 
denied effective assistance of counsel in connection with the 
entry of his plea of no contest. 

We conclude that on this record, the district court did not 
abuse its discretion in concluding that Carlson had failed to pre- 
sent by clear and convincing evidence a “fair and just reason” to 
withdraw his plea. Accordingly, the district court did not err in 
denying Carlson’s motion to withdraw his plea. 


2. EXCESSIVE SENTENCE 

Carlson asserts that the district court abused its discretion by 
imposing an excessive sentence. Sentences within statutory lim- 
its will be disturbed by an appellate court only if the sentence 
complained of was an abuse of judicial discretion. State v. 
Burdette, 259 Neb. 679, 611 N.W.2d 615 (2000). 

Second degree murder is a Class IB felony. Neb. Rev. Stat. 
§ 28-304(2) (Reissue 1995). The statutory penalty for a Class IB 
felony is a maximum sentence of life imprisonment and a mini- 
mum sentence of 20 years’ imprisonment. Neb. Rev. Stat. 
§ 28-105 (Reissue 1995). The district court sentenced Carlson to 
imprisonment for a term of not less than 60 years nor more than 
life upon his conviction for second degree murder. Carlson’s 
sentence was within statutory limits. 

Carlson points to such factors as his lack of a prior record, his 
dependent children, and his aptitude for successful rehabilita- 
tion as reasons why the sentence imposed by the district court 
was excessive. The State argues that such factors are “counter- 
balanced by the brutality of his offense, his malicious thought 
process whereby he stalked and killed the victim, and his 
attempts to conceal his commission of the crime.” Brief for 
appellee at 16. 

[8] A judicial abuse of discretion means that the reasons or 
rulings of the trial court are clearly untenable, unfairly depriv- 
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ing a litigant of a substantial right, and denying a just result in 
matters submitted for disposition. State v. Burkhardt, 258 Neb. 
1050, 607 N.W.2d 512 (2000). The record indicates no abuse of 
discretion by the district court in sentencing Carlson, and we 
conclude that this assignment of error is without merit. 


VI. CONCLUSION 

We conclude that the district court did not abuse its discretion 
in denying Carlson’s motion to withdraw his plea. We further 
conclude that the district court did not abuse its discretion in 
sentencing Carlson. We therefore affirm Carlson’s conviction 
and sentence. 

AFFIRMED. 
HEnpry, C.J., not participating. 


IN RE ADOPTION OF DEBORAH JEAN HEMMER ET AL. 
DIANA Jo ROHLOFF, APPELLANT, 
v. STATE OF NEBRASKA, APPELLEE. 
619 N.W.2d 848 


Filed December 8, 2000. No. S-00-195. 


1. Equity: Courts: Jurisdiction. A county court acquires equity jurisdiction only 
through legislative action. 

2. Adoption: Legislature. In cases of adoption, the Legislature has provided a specific 
statute, Neb. Rev. Stat. § 43-116 (Cum. Supp. 2000), which addresses the finality of 
all adoption orders. 

3. Statutes. Specific statutory provisions relating to a particular subject control over 
general provisions. 

4. Adoption: Statutes. The matter of adoption is statutory, and the manner of procedure 
and terms are all specifically prescribed and must be followed. 


Appeal from the County Court for Platte County: FRANK J. 
Sxorupa, Judge. Affirmed. 


James C. Stecker for appellant. 
No appearance for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 
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HEnpry, C.J. 
INTRODUCTION 

On December 14, 1999, Diana Jo Rohloff (formerly Diana Jo 
Schneider) filed an application in the Platte County Court 
requesting the court to set aside her 1963 adoption by John 
Schneider (Schneider). The court denied the application. Diana 
appealed, and we moved the case to this court pursuant to our 
authority to regulate the caseloads of this court and the 
Nebraska Court of Appeals. Neb. Rev. Stat. § 24-1106(3) 
(Reissue 1995). 


FACTUAL BACKGROUND 

Diana’s biological parents are Ardith Jean Redler (formerly 
Ardith Jean Schneider) and James L. Hemmer. On December 
11, 1963, Diana was adopted by her stepfather, Schneider. 
Pursuant to statute, Diana’s original birth certificate listing her 
name as Diana Jo Hemmer was replaced with a new birth cer- 
tificate listing her name as Diana Jo Schneider. See Neb. Rev. 
Stat. § 71-626 (Cum. Supp. 2000). Schneider is the surname that 
presently appears on Diana’s birth certificate, while Rohloff is 
her current married surname. 

On January 4, 2000, a hearing was held on Diana’s applica- 
tion. Diana testified at the hearing that she was bringing this 
action in order to restore her original birth certificate with the 
surname of Hemmer. Diana explained that she wanted her orig- 
inal birth certificate restored because Schneider abused her 
when she was a child. Ardith and James both filed written con- 
sents in support of Diana’s application. Schneider has been dead 
approximately 10 years. 

The statutory procedure for restoring an adopted person’s 
original birth certificate is set out in Neb. Rev. Stat. 
§ 71-626.01(3) (Cum. Supp. 2000), which states that “[u]pon 
receipt of notice that an adoption has been set aside, the original 
certificate of birth shall be restored to its place in the files... .” 

In denying the application, the county court stated in its order 
“the application would be granted if a statutory means were 
available. The Court is unaware of such authority, and therefore, 
the application is denied.” 


IN RE ADOPTION OF HEMMER 829 
Cite as 260 Neb. 827 


STANDARD OF REVIEW 
When an appeal calls for statutory interpretation or presents 
questions of law, an appellate court must reach an independent, 
correct conclusion irrespective of the determination made by the 
court below. In re Adoption of Trystyn D., 259 Neb. 539, 611 
N.W.2d 112 (2000). 


ASSIGNMENT OF ERROR 
Diana asserts the trial court erred in denying her application 
to set aside her adoption. 


ANALYSIS . 

Diana asserts that the county court had the authority to set 
aside her adoption under either (1) “general equity jurisdiction,” 
(2) Neb. Rev. Stat. § 25-2001 et seq. (Reissue 1995 & Cum. 
Supp. 2000), or (3) Neb. Rev. Stat. § 43-116 (Reissue 1998). 
Brief for appellant at 4. We will analyze each basis for Diana’s 
claim separately. 

[1] Diana’s first basis for relief must fail because county 
courts do not possess general equitable jurisdiction. Scherbak vy. 
Kissler, 245 Neb. 10, 510 N.W.2d 318 (1994). As we have pre- 
viously stated, a county court “only acquire[s] equity jurisdic- 
tion through legislative action.” Id. at 12, 510 N.W.2d at 319, 
citing lodence v. Potmesil, 239 Neb. 387, 476 N.W.2d 554 
(1991). “If the Legislature should choose to grant equity juris- 
diction to county courts . . . it will do so in a specific mandate.” 
Scherbak v. Kissler, 245 Neb. at 12-13, 510 N.W.2d at 320. 
There is no specific mandate in the adoption statutes granting a 
county court equity jurisdiction to set aside an adoption. 

Section 25-2001 et seq. also fails to provide a basis upon 
which to grant Diana’s requested relief. This section discusses 
when a court may modify or set aside its judgments or orders. In 
particular, § 25-2009 grants a county court the general power to 
modify or set aside its orders. 

[2,3] However, the order Diana is seeking to set aside in this 
case is an adoption order. In cases of adoption, the Legislature 
has provided a specific statute which addresses the finality of all 
adoption orders. Section 43-116(1) states that adoptions, and all 
proceedings in connection therewith, are “conclusively pre- 
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sumed .. . valid in all respects . . . unless an action shall be 
brought within two years . . . attacking its validity.” “[S]pecific 
statutory provisions relating to a particular subject control over 
general provisions.” Marks v. Judicial Nominating Comm., 236 
Neb. 429, 432, 461 N.W.2d 551, 553 (1990); Reed v. Parratt, 
207 Neb. 796, 301 N.W.2d 343 (1981). Accordingly, if the 
county court is authorized to set aside Diana’s adoption, it can 
do so only under § 43-116. 

[4] Section 43-116 fails to provide a basis upon which to 
grant Diana’s requested relief. Diana has neither claimed nor 
offered evidence of any procedural defect or invalidity which 
would provide a basis in law under § 43-116 to set aside the 
adoption. We have recognized that allegations of fraud or estop- 
pel, in an unusual situation, might toll the 2-year time limit in 
which to bring a legal challenge to an adoption. In re Adoption 
of Trystyn D., 259 Neb. 539, 611 N.W.2d 112 (2000). We need 
not address whether the 2-year time limit is tolled in this case, 
however, because § 43-116 provides no basis for Diana to bring 
the present action. As a result, the county court correctly deter- 
mined that it lacked the authority to grant Diana’s petition. 
“[T]he matter of adoption is statutory, and the manner of proce- 
dure and terms are all specifically prescribed and must be fol- 
lowed.” In re Adoption of Kassandra B. & Nicholas B.,248 Neb. 
912, 918, 540 N.W.2d 554, 558 (1995). See, also, Kellie v. 
Lutheran Family & Social Service, 208 Neb. 767, 305 N.W.2d 
874 (1981); In re Petition of Ritchie, 155 Neb. 824, 53 N.W.2d 
753 (1952). 

In In re Petition of Ritchie, supra, the petitioner sought to 
adopt an adult. The district court denied the adoption. The peti- 
tioner, recognizing that no statutory authority existed which 
would allow the adoption, urged this court to recognize the 
adoption as a matter of equity. We declined, concluding that the 
petitioner was attempting to “extend the rights of adoption 
beyond the plain terms of the statutes,” which could not be done. 
Id. at 828, 53 N.W.2d at 755. Because the adoption of adults was 
not included in the plain language of Neb. Rev. Stat. § 43-101 
(Reissue 1952), this court determined it could not grant the 
relief requested. 
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Diana attempts to distinguish In re Petition of Ritchie on the 


ground that the petitioner in that case was seeking to adopt, not 
seeking to set aside an adoption. This distinction is unpersua- 


sive. In either case, this court is being asked to grant relief with- 


out the authority to do so under the adoption statutes. 


Nebraska’s current adoption statutes do not permit Diana’s 


adoption to be set aside. Whether the adoption statutes should 
allow for the type of relief requested by Diana is a matter best 
addressed by the Legislature. See Rosse v. Rosse, 244 Neb. 967, 
510 N.W.2d 73 (1994). 


CONCLUSION 
The decision of the county court is affirmed. 
AFFIRMED. 
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Postconviction: Proof: Appeal and Error. A defendant requesting postconviction 
relief must establish the basis for such relief, and the findings of the district court will 
not be disturbed unless they are clearly erroneous. 

Postconviction: Effectiveness of Counsel: Proof: Appeal and Error. In order to 
establish a right to postconviction relief based on a claim of ineffective assistance of 
counsel, a convicted defendant has the burden to first show that counsel’s perform- 
ance was deficient; that is, counsel’s performance did not equal that of a lawyer with 
ordinary training and skill in criminal law in the area. Next, the defendant must show 
that counsel’s deficient performance prejudiced the defense in his or her case. 
Convictions: Effectiveness of Counsel: Pleas: Proof. When a conviction is based 
upon a guilty plea, the prejudice requirement for an ineffective assistance of counsel 
claim is satisfied if the defendant shows a reasonable probability that but for the errors 
of counsel, the defendant would have insisted on going to trial rather than pleading 
guilty. 

Effectiveness of Counsel: Presumptions: Appeal and Error. The entire ineffec- 
tiveness analysis is viewed with a strong presumption that counsel’s actions were rea- 
sonable and that even if found unreasonable, the error justifies setting aside the judg- 
ment only if there was prejudice. 

Warrantless Searches: Consitutional Law. Three factors govern the constitutional- 
ity of warrantless and nonconsensual entries onto premises that are damaged by fire: 
whether there are legitimate privacy interests in the fire-damaged property that are 
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protected by the Fourth Amendment, whether exigent circumstances justify the gov- 
emment intrusion regardless of any reasonable expectations of privacy, and whether 
the object of the search is to determine the cause of the fire or to gather evidence of 
criminal activity. 

6. Search and Seizure. If reasonable privacy interests remain in property damaged by 
fire, in the absence of a consent, any official entry must be made pursuant to a war- 
rant or pursuant to exigent circumstances. 

7. Warrantless Searches: Evidence. A buming building creates an exigency that justi- 

fies a warrantless entry by fire officials to fight the blaze. 

__: ___. Once fire officials are in a building, they may remain there without a war- 

rant for a “reasonable time” to ensure that the fire will not reignite and to investigate 

the cause of the fire after it has been extinguished. 

9. Search and Seizure. When reasonable expectations of privacy exist, additional 
investigations after a fire has been extinguished and officials have left the scene must 
be made pursuant to a warrant or a new exigency. 

10. Rules of Evidence: Appeal and Error. In ail proceedings where the Nebraska 
Evidence Rules apply, admissibility of evidence is controlled by such rules, not judi- 
cial discretion, except in those instances under the rules when judicial discretion is a 
factor involved in the admissibility of evidence. 

11. Pleadings. A court may, either before or after judgment, in furtherance of justice, and 
on such terms as may be proper, permit a party upon motion to amend any pleading, 
process, or proceeding by inserting other allegations material to the case. 

12, ___. The decision to grant or deny an amendment to a pleading rests in the discretion 
of the court. 


Appeal from the District Court for Buffalo County: JouN P. 
ICENOGLE, Judge. Affirmed. 


Charles D. Brewster for appellant. 


Don Stenberg, Attorney General, and Martin W. Swanson for 
appellee. 


HENpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 
Thomas J. Silvers appeals from an order of the Buffalo 
County District Court that denied his motion for postconviction 
relief. 


SCOPE OF REVIEW 
[1] A defendant requesting postconviction relief must estab- 
lish the basis for such relief, and the findings of the district court 


STATE v. SILVERS 833 
Cite as 260 Neb. 831 


will not be disturbed unless they are clearly erroneous. State v. 
Soukharith, ante p. 478, 618 N.W.2d 409 (2000). 


FACTS 

In 1986, Silvers pled guilty to first degree arson and first 
degree felony murder and was sentenced for those convictions. 
No direct appeal was taken. In a motion for postconviction 
relief, Silvers sought relief on the basis that the arson conviction 
violated double jeopardy because arson is an underlying felony — 
of first degree felony murder. He also asserted that he was 
denied effective assistance of counsel because his attorney 
failed to file a motion to suppress evidence seized by fire and 
police officials. 

The district court summarily dismissed the arson conviction 
based upon a violation of double jeopardy but denied Silvers’ 
request for relief regarding the felony murder conviction on the 
basis that his pleadings did not allege facts sufficient to justify 
an evidentiary hearing. On appeal, we concluded that Silvers’ 
motion alleged sufficient facts to state a claim for postconviction 
relief and accordingly remanded the cause with directions that 
Silvers be granted an evidentiary hearing with the assistance of 
appointed counsel. See State v. Silvers, 255 Neb. 702, 587 
N.W.2d 325 (1998). 

Silvers’ motion for postconviction relief alleged that a fire 
broke out at his home in Kearney, Nebraska, on May 3, 1986, 
and that his stepdaughter, Sheila Heard, died on May 11 as a 
result of burns she suffered in the fire. He alleged that the alarm 
which summoned the Kearney Fire Department to his home was 
turned in at 1:23 a.m. on May 3. He claimed that firefighters 
arrived a short time later and extinguished the fire in approxi- 
mately 5 to 6 minutes after their arrival. He alleged that the fire 
was confined to a bedroom area and that investigators were able 
to enter the home and examine the scene shortly after the fire 
had been extinguished. 

Silvers alleged that after examining the point of the fire’s ori- 
gin, investigators contacted Gary Nelson, a deputy State Fire 
Marshal, who arrived at the scene at 1:48 a.m., and that based on 
Nelson’s experience and training and the presence of various 
burn patterns, Nelson determined that the fire had been inten- 
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tionally set. Silvers further alleged that Det. Donald Dreyer of 
the Kearney Police Department was then contacted and 
requested to photograph the area of the home where the arson 
was believed to have occurred. Silvers claimed that firefighters 
departed the scene at 2:25 a.m., leaving only a guard outside the 
home, and that Dreyer left at 3 a.m., leaving no police officials 
either inside or outside the home. 

Silvers alleged that while Nelson was at the hospital where 
the victim had been taken, he detected a strong odor of gasoline 
upon the victim’s clothing. Silvers alleged that several meetings 
and telephone calls occurred during which various investigators 
and a senior deputy State Fire Marshal concluded that the fire 
had been caused by arson. Subsequently, a call was made 
requesting assistance from the Nebraska State Patrol. 

Silvers further alleged that beginning at 6:30 a.m. on May 3, 
1986, two deputy State Fire Marshals and a detective from the 
sheriff’s office began searching his home for the sole purpose of 
gathering evidence. He claimed that a mobile crime unit from 
the Nebraska State Patrol arrived at 7:30 a.m. and participated in 
the search. He stated that these searches were carried out in the 
absence of any exigent circumstances, that they were not accom- 
plished pursuant to either an administrative warrant or a search 
warrant, and that items of evidence were seized which had not 
been discovered during the initial investigation. 

Silvers claimed that the evidence seized was then used to 
coerce him and his wife to consent to further searches of the 
home, which searches resulted in the seizure of 18 more items 
of evidence. He further alleged that in mid-July, another search 
resulted in the seizure of a barbell. 

Silvers claimed that his trial counsel did not advise him of the 
potential illegality of the searches, did not file a motion to sup- 
press the evidence seized during the searches, and failed to 
advise him of the true strengths of his case had the evidence been 
suppressed. Silvers claimed that he would not have entered pleas 
of guilty if his trial counsel had advised him of the viability of a 
motion to suppress and that his pleas of guilty were therefore not 
intelligently made due to ineffective assistance of counsel. 

In its analysis of the evidence, the district court noted that 
Silvers had complained of three separate occasions on which he 
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believed law enforcement improperly conducted searches of his 
home for evidence. The first two searches occurred shortly after 
the fire, and the third search was conducted some time later. 

The district court found that at the time Silvers entered his 
pleas, both he and his trial counsel believed that a plea agree- 
ment did in fact exist. It appeared that the plea agreement was to 
be “informal” in nature and involved a promise by the State not 
to seriously pursue the death penalty. The district court found 
that there was some question as to whether or not the State com- 
plied with this agreement. Evidence was offered by the State at 
the sentencing hearing, and the State requested imposition of the 
death penalty, but the State’s evidence was not compelling, and 
the arguments concerning the aggravating circumstances were 
without merit. 

The district court found that Silvers had asserted that his - 
guilty pleas were entered, in part, to avoid the necessity of a trial 
and the effect that such a trial would have had on his family. 
Probably more important, the district court noted, was the desire 
of both Silvers and his trial counsel to limit the State’s further 
investigation and to limit the evidence offered to the sentencing 
court in order to avoid the possible imposition of the death 
penalty. The district court suggested that the facts presented at 
sentencing did not warrant the imposition of a death sentence 
but that other facts, if brought to the attention of the sentencing 
court, might well have led to a different result. 

The district court found that the pleas of guilty entered by 
Silvers protected his family from the pain which would have 
been occasioned by a lengthy trial and served to protect Silvers 
from the possible imposition of the death penalty. The district 
court concluded that Silvers had not shown a reasonable proba- 
bility that had he been better informed of Fourth Amendment 
issues, he would have insisted on going to trial. The district 
court denied Silvers’ motion for postconviction relief, and 
Silvers appealed. 


ASSIGNMENTS OF ERROR 
Silvers asserts, summarized and restated, that the district 
court erred (1) in denying him postconviction relief, (2) in over- 
ruling his objections to the admission of exhibits 39 and 40 at 
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the evidentiary hearing, and (3) in overruling his request to 
amend his motion for postconviction relief. 


ANALYSIS 

Silvers’ first 12 assignments of error relate to his claim that 
the district court erred in denying his motion for postconviction 
relief. The basis of Silvers’ claim is that he received ineffective 
assistance of counsel. Silvers claims that his trial counsel did 
not adequately advise him of his Fourth Amendment rights per- 
taining to evidence seized from his home after the fire. He 
alleges that improper searches and seizures occurred during the 
investigation of the fire by the police and the fire department. He 
claims that his trial counsel’s failure to file a motion to suppress 
this evidence or to discuss defenses available to him pursuant to 
the Fourth Amendment was ineffective assistance and that had 
he been properly advised of these defenses, he would not have 
entered pleas of guilty and would have insisted on a trial. 

There were three different searches of Silvers’ home which 
form the basis for his assertion that he received ineffective as- 
sistance of counsel. The following legal principles are applica- 
ble to our review of the district court’s decision regarding the 
searches in question and Silvers’ postconviction claim based 
upon ineffective assistance of counsel. 

[2] A defendant requesting postconviction relief must estab- 
lish the basis for such relief, and the findings of the district court 
will not be disturbed unless they are clearly erroneous. State vy. 
Soukharith, ante p. 478, 618 N.W.2d 409 (2000). In order to 
establish a right to postconviction relief based on a claim of 
ineffective assistance of counsel, a convicted defendant has the 
burden to first show that counsel’s performance was deficient; 
that is, counsel’s performance did not equal that of a lawyer with 
ordinary training and skill in criminal law in the area. Next, the 
defendant must show that counsel’s deficient performance prej- 
udiced the defense in his or her case. /d. 

(3,4] When a conviction is based upon a guilty plea, the prej- 
udice requirement for an ineffective assistance of counsel claim 
is satisfied if the defendant shows a reasonable probability that 
but for the errors of counsel, the defendant would have insisted 
on going to trial rather than pleading guilty. State v. Buckman, 
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259 Neb. 924, 613 N.W.2d 463 (2000). The entire ineffective- 
ness analysis is viewed with a strong presumption that counsel’s 
actions were reasonable and that even if found unreasonable, the 
error justifies setting aside the judgment only if there was 
prejudice. /d. 

[5] In State v. Silvers, 255 Neb. 702, 587 N.W.2d 325 (1998), 
we set forth the standards with respect to evidence seized from 
premises during a warrantless and nonconsensual entry follow- 
ing a fire. Three factors govern the constitutionality of warrant- 
less and nonconsensual entries onto premises that are damaged 
by fire: whether there are legitimate privacy interests in the fire- 
damaged property that are protected by the Fourth Amendment, 
whether exigent circumstances justify the government intrusion 
regardless of any reasonable expectations of privacy, and 
whether the object of the search is to determine the cause of the 
fire or to gather evidence of criminal activity. Id. See, also, 
Michigan vy. Clifford, 464 U.S. 287, 104 S. Ct. 641, 78 L. Ed. 2d 
477 (1984). 

[6-9] If reasonable privacy interests remain in the property 
damaged by fire, in the absence of a consent, any official entry 
must be made pursuant to a warrant or pursuant to exigent cir- 
cumstances. /d. A burning building creates an exigency that jus- 
tifies the warrantless entry by fire officials to fight the blaze. Id. 
In addition, once fire officials are in the building, they may 
remain there without a warrant for a “reasonable time” to ensure 
that the fire will not reignite and to investigate the cause of the 
fire after it has been extinguished. See id. See, also, Michigan v. 
Tyler, 436 U.S. 499, 98 S. Ct. 1942, 56 L. Ed. 2d 486 (1978). 
During this time, warrantless seizures of evidence found in plain 
view while inspecting the premises are also constitutional. /d. 
However, when reasonable expectations of privacy exist, addi- 
tional investigations after the fire has been extinguished and 
officials have left the scene must be made pursuant to a warrant 
or a new exigency. /d. 

What constitutes a “reasonable time” depends upon the cir- 
cumstances of the case. The U.S. Supreme Court held that when 
officials could not remain in a building following a fire to inves- 
tigate its cause due to darkness and smoke, a search that 
occurred after the officials left the scene and returned during 
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daylight was a continuation of the initial search and did not 
require a warrant. See id. See, also, U.S. v. Veltmann, 869 F. 
Supp. 929 (M.D. Fla. 1994) (delay justified due to darkness, 
smoke, and haze). However, when officials leave a private resi- 
dence and return after the owner has taken steps to secure the 
area, reentry without a warrant is impermissible. Michigan v. 
Clifford, supra. 


First SEARCH 

Silvers argues that a search that was conducted at approxi- 
mately 6:30 a.m. on May 3, 1986, was illegal and was for the 
sole purpose of obtaining evidence to prove that he had com- 
mitted the crime of arson. During this search, certain evidence 
was seized from Silvers’ home. Following is a list of the items 
seized and the location where they were found: empty milk con- 
tainer (607 10th Drive, Kearney, Nebraska); sheet linen of vic- 
tim (victim’s waterbed); door knob (hallway just outside vic- 
tim’s bedroom); Discover magazine (floor of bathroom adjacent 
to victim’s bedroom); burned tissue (floor of bathroom shower); 
clock (victim’s waterbed); burned tissue (along wall of bath- 
room); burned cloth (east end of bathroom floor); hollow-cored 
door (victim’s bedroom); book of cardboard matches (bathroom 
counter or vanity); bathroom door, hollow-cored (intact with 
part of jamb); one red cardboard match (living room floor); book 
of cardboard matches (bathroom counter or vanity, upstairs 
hall); beer can three-quarters full of liquid (sidewalk adjacent to 
607 10th Drive, Kearney, Nebraska); book of cardboard matches 
(front steps of 1010 Sixth Avenue, Kearney, Nebraska); and 
book of cardboard matches (curb on north side of 1010 Sixth 
Avenue, Kearney, Nebraska). 

The district court assumed that all entries of Silvers’ home 
between 1:30 a.m. and 4:20 p.m. on May 3, 1986, were war- 
rantless and nonconsensual. It found that the following sequence 
of events had occurred in the early morning hours of May 3: 
Around 1:23 a.m., the fire department was called to a structure 
fire at Silvers’ home. Law enforcement officers and Kearney 
volunteer firefighters arrived at the scene and extinguished the 
blaze by approximately 1:45 a.m. The fire continued to smolder 
for a period of time thereafter. 
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At about the same time, Nelson was contacted. He proceeded 
to the scene and was met by the fire chief, who provided Nelson 
with general information concerning the fire. Nelson was 
advised that the occupants, including one child, had been taken 
to the hospital. He then began his own investigation to determine 
the cause of the fire. He concluded that a flammable liquid was 
necessarily involved and proceeded to the hospital to make fur- 
ther inquiry of the occupants and to determine the extent of the 
injuries involved. 

At the hospital, Nelson was advised that the victim had sec- 
ond and third degree burns over approximately 90 percent of her 
body and had suffered several lacerations. He was advised by 
one of the attending police officers that clothing had been 
removed from the victim and that some of the clothing “smelled 
like gasoline.” 

Silvers and his wife were subsequently interviewed by 
Nelson. Silvers’ wife advised Nelson that she had been awak- 
ened by a “boom” or explosion. She believed the fire could have 
been caused by a natural gas leak. Silvers told Nelson that the 
fire had probably started in the “heater control” of the victim’s 
waterbed. He stated that the heater control was on the right side 
of the bed next to the wall and that this was where the fire had 
started. 

Nelson then interviewed additional persons, including ambu- 
lance attendants who had transported the victim to the hospital. 
These individuals had noticed a strong odor of gasoline on the 
victim but repeated the mother’s assertion that the fire had 
started when something “blew up.” Nelson then returned to the 
scene of the fire, and the house was reentered to continue the 
investigation as to the cause of the fire. 

The district court found that Nelson had requested the as- 
sistance of another deputy State Fire Marshal, Bradley Hoppe, 
to assist Nelson in determining the cause of the fire. Hoppe 
testified that he arrived at the scene between 5 and 6 a.m. and 
began an external examination of the building at approxi- 
mately 7 a.m. He then reentered the home at 7:50 a.m. to fur- 
ther his investigation. Hoppe testified that when he arrived on 
the scene, the information which had been relayed to him cre- 
ated a suspicion that arson was the cause of the fire. He testi- 
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fied, however, that he could not determine the cause of the fire 
without completing his own investigation and that it took sev- 
eral hours before he came to his own independent conclusion 
that arson was the cause of the fire. Based upon this evidence, 
the district court found that Nelson’s and Hoppe’s investiga- 
tions of the fire were proper and were for the purpose of deter- 
mining the cause of the fire rather than merely garnering evi- 
dence of criminal activity. 

We will not disturb the findings of the district court unless 
they are clearly erroneous. See State v. Soukharith, ante p. 478, 
618 N.W.2d 409 (2000). After reviewing the evidence, we can- 
not say that the district court’s conclusion that these investiga- 
tions were for the purpose of determining the cause of the fire 
was clearly erroneous. 


SECOND SEARCH 

Silvers also complains of a search conducted between 4:20 
and 5:05 p.m. on May 3, 1986. During this search, fire and law 
enforcement personnel seized 18 additional pieces of evidence. 
The district court found that Silvers had acknowledged that the 
search was conducted upon a consent to search given by Silvers 
and his wife. Silvers’ motion for postconviction relief alleged 
that the consent was coerced by the actions of Det. Jeff Hupp of 
the Kearney Police Department. 

During this search, the following items were seized: waterbed 
heater, two curling irons (victim’s bedroom), two bedsheets and 
afghans (victim’s waterbed), blood smear and tissue (victim’s 
bedroom on west wall), clawhammer (garage), ball peen ham- 
mer (garage), two 1-gallon red gas cans (garage), liquid in the 
gas cans, 1-quart container of charcoal starting fluid and a sam- 
ple of the contents therein (garage), a sample of liquid found in 
a pan on the floor in which brushes were soaking (garage), yel- 
low flashlight (kitchen counter next to entrance to garage), two 
empty milk cartons (kitchen drainer next to sink), and two pink 
shoes (victim’s bedroom at foot of waterbed). 

The district court found that nothing in the evidence offered 
by Silvers, not even his own testimony, revealed any indication 
that Silvers or his wife had been coerced into giving consent for 
law enforcement to conduct the search between 4:20 and 5:05 
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p.m. The district court found that without some evidence of a 
legitimate Fourth Amendment complaint, the court could not 
find fault with Silvers’ trial counsel for not raising, pursuing, or 
advising Silvers of a meritless legal claim. 

We review the findings of the district court for clear error. See 
State v. Soukharith, ante p. 478, 618 N.W.2d 409 (2000). The 
record does not support Silvers’ claim that he and his wife were 
coerced into this search. It was not disputed by Silvers that he 
had consented to the search, and reports offered in evidence 
noted that a consent to search had been signed by both Silvers 
and his wife. The only evidence to which Silvers referred was 
that his wife declined to give consent to search the home while 
she was being questioned. That evidence does not establish that 
Silvers was coerced into giving consent to the search. 

Since nothing in the record demonstrated that the consent to 
this search was coerced, Silvers has not established that his trial 
counsel was ineffective. Thus, we conclude that the district 
court’s findings as to this search are not clearly wrong. 


THIRD SEARCH 

A third search of Silvers’ residence occurred in mid-July 
1986. Silvers argues that a barbell discovered during this search 
contributed to his decision to plead guilty. The district court 
found that Silvers apparently believed that the barbell could 
have incriminated him in an assault on the victim shortly before 
he set the fire. 

In his motion for postconviction relief, Silvers alleged that 
the failure of his trial counsel to seek suppression of this item of 
evidence contributed to his decision to plead guilty. The district 
court found that such allegation was directly contradicted by 
Silvers’ postconviction testimony: 

Q Did Mr. Hogg have any discussion with you about the 
State’s locating the weight bar in the basement of your 
residence? 

A Just prior to me entering the plea. 

Q And what influence, if any, did the location of that — 
finding that weight bar have to do with the entry of the 
plea? 

A I believe at that time I had already decided to plead. 
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Q So it really didn’t play a role in your making that 
decision? 

A Not a significant one. 
Based on Silvers’ testimony, the district court found that the 
seizure of the barbell had no significant bearing on Silvers’ deci- 
sion to enter a plea of guilty regardless of whether the search 
was appropriate. We cannot say that the district court was 
clearly erroneous in concluding that the discovery of the barbell 
did not play a role in Silvers’ decision to plead guilty. 


EXHIBITS 39 AND 40 

Next, Silvers argues that exhibits 39 and 40, transcripts of his 
interviews with private investigator Tom Gorgan, should not 
have been admitted into evidence at the postconviction eviden- 
tiary hearing. Gorgan had been contacted by Silvers’ family, and 
Silvers’ trial counsel allowed Gorgan to interview Silvers. The 
interview in exhibit 39 took place on July 10, 1986, at the 
Buffalo County Detention Center in Kearney. The interview in 
exhibit 40 took place on July 11 at the same location. 

Exhibits 39 and 40 were offered by the State and received by 
the district court over several objections by the defense. Silvers’ 
objections included foundation, hearsay, relevancy, attorney- 
client privilege, and best evidence. The district court overruled 
all of these objections except Silvers’ objection based on rele- 
vancy, which the court took under advisement. During the cross- 
examination of Silvers, the district court determined that the 
matter contained in exhibits 39 and 40 was relevant because it 
discussed information that would affect the nature of the repre- 
sentation of Silvers by his trial counsel. 

However, our analysis of Silvers’ argument with regard to the 
admissibility of exhibits 39 and 40 is hereinafter limited to a dis- 
cussion of the foundation required for the admission of evidence 
of this nature because in his brief, Silvers argues only his objec- 
tion based on foundation. Errors that are assigned but not argued 
will not be addressed by an appellate court. State v. Sheets, ante 
p. 325, 618 N.W.2d 117 (2000). 

Silvers relies on State v. Pearson, 215 Neb. 339, 338 N.W.2d 
445 (1983), in which we stated that for a tape recording of a 
telephone conversation between a witness and a defendant to be 
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admissible in evidence, it need only be shown that the conversa- 
tion is relevant; that it accurately reflected the conversation; that 
the tapes had not been altered, changed, or erased in any way; 
and that the voices heard on the tapes were those of the witness 
and the defendant. 

[10] The foundation for these exhibits is governed by the 
Nebraska Evidence Rules. In all proceedings where the 
Nebraska Evidence Rules apply, admissibility of evidence is 
controlled by such rules, not judicial discretion, except in those 
instances under the rules when judicial discretion is a factor 
involved in the admissibility of evidence. State v. Rieger, ante p. 
519, 618 N.W.2d 619 (2000). Neb. Rev. Stat. § 27-901(1) 
(Reissue 1995) provides that the requirement of authentication 
or identification as a condition precedent to admissibility is sat- 
isfied by evidence sufficient to support a finding that the matter 
in question is what its proponent claims. 

Silvers’ trial counsel testified that Silvers’ family hired 
Gorgan to assist him in Silvers’ defense and that he allowed 
Gorgan to interview Silvers. He stated that after the interviews, 
Gorgan delivered exhibits 39 and 40 to him within a day or two 
of July 11, 1986. Silvers’ trial counsel stated that during a sub- 
sequent meeting with Silvers, he discussed the contents of these 
exhibits with Silvers, and Silvers confirmed the contents of the 
exhibits. Silvers’ trial counsel stated that exhibits 39 and 40 
were thereafter sealed in an envelope and marked not to be 
opened except in the presence of a judge. The envelope was later 
opened in the presence of a Buffalo County Court judge. 

We conclude that the State has established sufficient founda- 
tion for the admissibility of exhibits 39 and 40, which set forth 
the details of the crimes committed by Silvers. We are not cer- 
tain how the admissibility of exhibits 39 and 40 relates to 
Silvers’ claim for postconviction relief based upon ineffective 
assistance of counsel. However, these exhibits do disclose what 
Silvers’ trial counsel knew about the facts surrounding the crime 
and create the inference that if such facts were disclosed either 
at trial or sentencing, the death penalty might have been 
imposed. 

The evidence that could have been presented at trial would 
have established that the victim sustained several blows to the 
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head, resulting in a skull fracture. The victim sustained a severe 
laceration to the hand that was described as a defensive injury 
sustained while raising her hand to defend against a blow from 
a blunt instrument. She also had several lacerations on her liver 
as a result of blunt trauma. The evidence would have further 
established that the victim had been saturated with gasoline and 
then set on fire. Silvers’ pleas served to protect him from the 
imposition of a death sentence. 

The district court noted that Silvers had on several occasions 
stated that his entry of guilty pleas was in part to avoid the 
necessity of trial and the effect that such trial would have had on 
his family. The district court found that more important in the 
decision to enter guilty pleas was the fact that both Silvers and 
his trial counsel wanted to limit the State’s further investigation 
and limit the evidence offered at sentencing in order to avoid the 
possible imposition of the death penalty. The district court found 
that the facts presented at the time of the sentencing hearing 
would not have warranted the imposition of the death penalty. 
The district court pointed out that if the facts of the crime had 
been brought to the attention of the sentencing court, a death 
sentence might have resulted. Since Silvers has not established 
that exhibits 39 and 40 were improperly admitted or improperly 
considered by the district court, we therefore conclude that this 
assignment of error has no merit. 


REQUEST TO AMEND 

Silvers’ final argument is that the district court erred in over- 
ruling his request to amend his motion for postconviction relief. 
On August 11, 1999, 2 days before the evidentiary hearing was 
scheduled, Silvers filed an amended motion for postconviction 
relief. The amended claim alleged that the trial court had failed 
to properly advise Silvers of the crimes to which he was plead- 
ing guilty at the time of his plea. The district court found that 
this amended claim had not been timely filed and proceeded 
with the evidentiary hearing on Silvers’ original motion. 

[11,12] “The court may, either before or after judgment, in 
furtherance of justice, and on such terms as may be proper, per- 
mit a party upon motion to amend any pleading, process, or pro- 
ceeding by .. . inserting other allegations material to the case . . 


STATE v. SILVERS 845 
Cite as 260 Neb. 831 


..” Neb. Rev. Stat. § 25-852 (Reissue 1995). The statute is to be 
liberally construed so as to prevent a failure of justice. Otey v. 
State, 240 Neb. 813, 485 N.W.2d 153 (1992). Thus, the decision 
to grant or deny an amendment to a pleading rests in the discre- 
tion of the court. Id. , 

We conclude the district court did not abuse its discretion in 
disallowing Silvers’ amended motion. This action for postcon- 
viction relief was on remand for an evidentiary hearing with 
specific directions from this court, and Silvers failed to timely 
raise this issue prior to the hearing. Therefore, we find no merit 
to this final assignment of error. 


CONCLUSION 

The victim was a 16-year-old girl who was doused with gaso- 
line and set on fire in her bedroom. She had sustained a skull 
fracture and lacerations to her hand and liver as a result of blunt 
trauma. She died 8 days later from burns over 90 percent of her 
body. It can reasonably be inferred that Silvers pled guilty in an 
attempt to avoid a trial that would have elicited the gruesome 
details of this heinous murder and to avoid the death penalty. 
Much if not all of the evidence obtained during the first search 
was in plain view in the area of the fire. The second search was 
determined to have been made with the written consent of 
Silvers and his wife. The third search, in which the barbell was 
discovered, was admittedly of no consequence to Silvers. 

. Silvers’ guilty pleas were made to avoid the death penalty. He 
has not established a reasonable probability that but for errors of 
counsel, he would have insisted on going to trial rather than 
pleading guilty. We therefore affirm the judgment of the district 
court which denied Silvers’ motion for postconviction relief. 

AFFIRMED. 
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BERGAN Mercy HEALTH SYSTEM, APPELLANT, 
v. DoNnpI S. HAVEN, APPELLEE. 
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Filed December 15, 2000. No. S-99-078. 


Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitu- 
tional is a question of law; accordingly, the Nebraska Supreme Court is obligated to 
reach a conclusion independent of the decision reached by the court below. 
Constitutional Law: Statutes: Presumptions: Proof. Statutes are afforded a pre- 
sumption of constitutionality, and the unconstitutionality of a statute must be clearly 
established before it will be declared void. 

Constitutional Law: Statutes: Proof. The burden of establishing the unconstitution- 
ality of a statute is on the one attacking its validity. 

Statutes: Appeal and Error. Statutory interpretation is a matter of law, in connec- 
tion with which an appellate court has an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the court below. 
Constitutional Law: Statutes: Special Legislation. A legislative act constitutes spe- 
cial legislation, violative of Neb. Const. art. III, § 18, if (1) it creates an arbitrary and 
unreasonable method of classification or (2) it creates a permanently closed class. 
Constitutional Law: Special Legislation. When the Legislature confers privileges 
on a class arbitrarily selected from a large number of persons standing in the same 
relation to the privileges, without reasonable distinction or substantial difference, then 
the statute in question has resulted in the kind of improper discrimination prohibited 
by the Nebraska Constitution. 

Constitutional Law: Special Legislation: Public Policy. A legislative classification, 
in order to be valid, must be based upon some reason of public policy, some substan- 
tial difference of situation or circumstances, that would naturally suggest the justice 
or expediency of diverse legislation with respect to the objects to be classified. 
Special Legislation. Classifications for the purpose of legislation must be real and not 
illusive; they cannot be based on distinctions without a substantial difference. 
Constitutional Law: Special Legislation. The general test of constitutionality with 
respect to prohibitions against special legislation is reasonableness of classification 
and uniformity of operation. 

__: __. Classification is proper if the special class has some reasonable distinction 
from other subjects of a like general character, which distinction bears some reason- 
able relation to the legitimate objectives and purposes of the legislation. The question 
is always whether the things or persons classified by the act form by themselves a 
proper and legitimate class with reference to the purpose of the act. 

Health Care Providers: Liens. The underlying goal of a hospital lien statute is to 
lessen the burden on hospitals and other medical providers imposed by nonpaying 
accident cases. 

Legislature: Statutes. When the Legislature seeks to inaugurate reforms in the area 
of economics or social welfare, it need not choose between attacking every aspect of 
the problem or not attacking the problem at all. 

Statutes. Repeal of a statute by implication is not favored. 


BERGAN MERCY HEALTH SYS. v. HAVEN 847 
Cite as 260 Neb. 846 


14. ___. A statute will not be considered repealed by implication unless the repugnancy 
between the new provision and the former statute is plain and unavoidable. 

15. Statutes: Legislature: Intent. In the absence of clear legislative intent, the construc- 
tion of a statute will not be adopted which has the effect of nullifying or repealing 
another statute. 

16. Statutes. If the doctrine of repeal by implication is applied, the later statute controls 
over the earlier statute. The later-enacted statute is, for these purposes, the later- 
amended statute. 

17. Statutes: Liens. Neb. Rev. Stat. § 52-40] (Reissue 1998), as a statute giving a lien, 
is regarded as remedial and must be so construed as to give full force and effect to the 
remedy, in view of the beneficial purpose contemplated. 

18. Statutes. To the extent that there is conflict between two statutes on the same subject, 
the specific statute controls over the general statute. 

19, ___. Where general and special provisions of statutes are in conflict, the general law 
yields to the special, without regard to priority of dates in enacting the same, and a 
special law will not be repealed by general provisions unless by express words or nec- 
essary implication. 

20. Liens: Words and Phrases. A lien is a claim, encumbrance, or charge on property 
for payment of some debt, obligation, or duty. 

21. :___. A lien is an obligation, tie, duty, or claim annexed to or attached upon prop- 


erty by the common law, equity, contract, or statute. 
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PER CURIAM. 
I. NATURE OF CASE 

The two questions presented in this appeal are (1) whether the 
Nebraska medical lien statute, Neb. Rev. Stat. § 52-401 (Reissue 
1998), constitutes unconstitutional special legislation under 
Neb. Const. art. III, § 18, and (2) whether Neb. Rev. Stat. 
§ 25-1563.02 (Reissue 1995) exempts the proceeds of a personal 
injury settlement from a lien filed under § 52-401. 


II. FACTUAL BACKGROUND 

The underlying facts of this case are not in dispute. Appellee 
Dondi S. Haven was injured in an automobile accident and was 
treated by appellant Bergan Mercy Health System (Bergan) 
from November 1 through 4, 1996, and on February 21 and June 
5, 1997. There is no issue in this appeal whether the charges of 
$23,000 are the usual, customary, or reasonable charges as the 
parties have stipulated for the purposes of this motion that the 
charges are usual, customary, and reasonable. 

Bergan’s operative petition alleges that General Casualty 
Insurance (General Casualty) insured the tort-feasor responsible 
for Haven’s injuries. Bergan alleges that it filed a notice of hos- 
pital lien with General Casualty, pursuant to § 52-401. Bergan 
further alleges that subsequent to the filing of the notice of hos- 
pital lien, Haven settled his claim against the tort-feasor for in 
excess of $100,000 and that Haven’s attorney claimed an attor- 
ney fee of one-third of that amount. 


III. PROCEDURAL BACKGROUND 

Bergan filed suit in the district court, alleging two “counts,” 
the first of which simply prayed for judgment on the unpaid 
debt, and the second of which invoked the provisions of 
§ 52-401. Haven’s answer, inter alia, charged that § 52-401 was 
unconstitutional special legislation and was in direct conflict 
with § 25-1563.02, which exempts personal injury settlements 
from the claims of creditors. 

Bergan filed a motion for partial summary judgment, which 
the district court sustained on March 10, 1998. Haven filed a 
motion to reconsider, which was sustained on July 23, 1998. In 
its order sustaining the motion to reconsider, the district court 
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determined that § 52-401 conflicted with § 25-1563.02 and that 
§ 52-401 was unconstitutional special legislation under Neb. 
Const. art. III, § 18. Bergan appealed from the July 23 order, but 
the appeal was dismissed on September 18, 1998, by the 
Nebraska Court of Appeals for lack of a final, appealable order 
in case No. A-98-847. 

Trial was had to the district court on January 15, 1999. 
Incorporating by reference the reasons stated in its order of July 
23, 1999, the district court entered judgment in favor of Bergan 
on count I of its petition, finding that such services and supplies 
were provided at the specific request of Haven on an open 
account and per Haven’s express agreement to pay. Haven has 
not cross-appealed the decision as to count I. As to count II, 
whether § 25-1563.02 exempts the proceeds of a personal injury 
settlement from a lien filed under § 52-401, the district court, 
giving deference to Matter of Borgmann, 176 B.R. 172 (Bankr. 
D. Neb. 1994), determined that under the exemption statute, 
§ 25-1563.01, the mandatory terms thereof exempt personal 
injury or wrongful death settlements, whether in a lump sum or 
on a periodic basis, from any claims of creditors, which exemp- 
tion includes liens under § 52-401. As to the defense of uncon- 
stitutionality of § 52-401, the district court found that the hospi- 
tal lien statute, § 52-401, fails the “substantial difference” 
classification test and creates an arbitrary and unreasonable 
method of classification not based on any substantial difference 
or circumstances or situation between patients with a claim for 
their injuries against a third party and those patients who seek 
treatment for injuries who do not have a claim for the injuries 
against a third party. 

Bergan filed a motion in this court to bypass the Court of 
Appeals, which was granted. Bergan has also properly filed a 
notice of a constitutional question as required by Neb. Ct. R. of 
Prac. 9E (rev. 2000). 


IV. ASSIGNMENTS OF ERROR 
Bergan assigns, consolidated and restated, that the district 
court erred in determining that (1) § 52-401 is unconstitutional 
because it constitutes special legislation that contravenes Neb. 
Const. art. III, § 18, and (2) § 52-401 conflicts with 
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§ 25-1563.02 and that the proceeds of a personal injury settle- 
ment are exempt from the lien established by § 52-401. 


V. STANDARD OF REVIEW 

[1] Whether a statute is constitutional is a question of law; 
accordingly, the Nebraska Supreme Court is obligated to reach 
a conclusion independent of the decision reached by the court 
below. State ex rel. Stenberg v. Moore, 258 Neb. 738, 605 
N.W.2d 440 (2000); State ex rel. Stenberg v. Moore, 258 Neb. 
199, 602 N.W.2d 465 (1999). 

[2,3] Statutes are afforded a presumption of constitutionality, 
and the unconstitutionality of a statute must be clearly estab- 
lished before it will be declared void. Daily v. Board of Ed. of 
Morrill Cty., 256 Neb. 73, 588 N.W.2d 813 (1999). The burden 
of establishing the unconstitutionality of a statute is on the one 
attacking its validity. Daily v. Board of Ed. of Morrill Cty., 
supra; State ex rel. Shepherd v. Neb. Equal Opp. Comm., 251 
Neb. 517, 557 N.W.2d 684 (1997). 

[4] Statutory interpretation is a matter of law, in connection 
with which an appellate court has an obligation to reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the court below. Phelps Cty. Bd. of Equal. v. Graf, 258 
Neb. 810, 606 N.W.2d 736 (2000); Snyder v. Contemporary 
Obstetrics & Gyn., 258 Neb. 643, 605 N.W.2d 782 (2000). 


VI. ANALYSIS 


1. SPECIAL LEGISLATION 
Bergan assigns that the trial court erred in determining that 
§ 52-401 is unconstitutional special legislation. Section 52-401 
provides: 

Whenever any person employs a physician, nurse, or 
hospital to perform professional service or services of any 
nature, in the treatment of or in connection with an injury, 
and such injured person claims damages from the party 
causing the injury, such physician, nurse, or hospital, as 
the case may be, shall have a lien upon any sum awarded 
the injured person in judgment or obtained by settlement or 
compromise on the amount due for the usual and custom- 
ary charges of such physician, nurse, or hospital applicable 
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at the times services are performed, except that no such 
lien shall be valid against anyone coming under the 
Nebraska Workers’ Compensation Act. 

[5,6] A legislative act constitutes special legislation, violative 
of Neb. Const. art. III, § 18, if (1) it creates an arbitrary and 
unreasonable method of classification or (2) it creates a perma- 
nently closed class. Swanson v. State, 249 Neb. 466, 544 N.W.2d 
333 (1996); City of Ralston v. Balka, 247 Neb. 773, 530 N.W.2d 
594 (1995). When the Legislature confers privileges on a class 
arbitrarily selected from a large number of persons standing in 
the same relation to the privileges, without reasonable distinc- 
tion or substantial difference, then the statute in question has 
resulted in the kind of improper discrimination prohibited by the 
Nebraska Constitution. Swanson v. State, supra. 

[7,8] A legislative classification, in order to be valid, must be 
based upon some reason of public policy, some substantial dif- 
ference of situation or circumstances, that would naturally sug- 
gest the justice or expediency of diverse legislation with respect 
to the objects to be classified. Big John’s Billiards v. Balka, ante 
p. 702, 619 N.W.2d 444 (2000); State ex rel. Douglas v. Marsh, 
207 Neb. 598, 300 N.W.2d 181 (1980). See, also, Haman v. 
Marsh, 237 Neb. 699, 467 N.W.2d 836 (1991). Classifications 
for the purpose of legislation must be real and not illusive; they 
cannot be based on distinctions without a substantial difference. 
State ex rel. Douglas v. Marsh, supra. 

[9,10] The general test of constitutionality with respect to 
prohibitions against special legislation is reasonableness of clas- 
sification and uniformity of operation. Classification is proper if 
the special class has some reasonable distinction from other sub- 
jects of a like general character, which distinction bears some 
reasonable relation to the legitimate objectives and purposes of 
the legislation. Kuchar v. Krings, 248 Neb. 995, 540 N.W.2d 582 
(1995); State ex rel. Douglas v. Marsh, supra. The question is 
always whether the things or persons classified by the act form 
by themselves a proper and legitimate class with reference to the 
purpose of the act. Jd. 

As Haven has conceded that § 52-401 does not create a closed 
class, our analysis is focused upon whether § 52-401 creates an 
arbitrary and unreasonable method of classification. Haven 
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argues, and the trial court found, that the relevant classification 
for the special legislation analysis is the class of persons subject 
to a lien under § 52-401—persons injured by tort-feasors. The 
Nebraska Association of Hospitals and Health Systems, as amicus 
curiae, argues that the appropriate classification for analysis con- 
sists of the doctors, nurses, and hospitals benefited by § 52-401. 

In fact, § 52-401 must be analyzed with respect to both clas- 
sifications, as it presents a unique circumstance in which two 
classifications are implicated. Section 52-401 provides one class 
(doctors, nurses, and hospitals) with privileges that may be exer- 
cised against another class (persons injured by tort-feasors). If 
either classification is based upon an unreasonable distinction, 
or if the distinction underlying either classification is not rea- 
sonably related to the objectives of the legislation, then § 52-401 
is unconstitutional. 


(a) Hospitals, Doctors, and Nurses 

In an attempt to lessen the burden imposed on hospitals by 
nonpaying accident cases, the legislatures of many states have 
enacted statutes which give a hospital a lien upon any recovery 
which the patient might receive from a tort-feasor causing the 
injuries for which treatment is given, or upon claims which the 
patient may have on account of the injuries for which the hospi- 
tal rendered treatment. See, generally, Annot., 16 A.L.R.5th 262 
(1993 & Supp. 2000). Forty-two states and the District of 
Columbia have laws authorizing liens for medical care provided 
for injuries resulting from an accident or wrongful act. See Meta 
Calder, Florida’s Hospital Lien Laws, 21 Fla. St. U. L. Rev. 341 
(1993). Nebraska’s statute, first enacted in 1927, is the oldest in 
the United States. Jd. 

{11] The underlying goal of a hospital lien statute is to lessen 
the burden on hospitals and other medical providers imposed by 
nonpaying accident cases. Jn re Guardianship & Conservator- 
ship of Bloomquist, 246 Neb. 711, 523 N.W.2d 352 (1994). In 
Buchanan v. Beirne Lumber Company, 197 Ark. 635, 639, 124 
S.W.2d 813, 815 (1939), the Supreme Court of Arkansas noted 
that the Arkansas hospital lien law was “enacted for the very 
humane purpose of encouraging physicians, hospitals and 
nurses to extend their services and facilities to indigent persons 
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who suffer personal injuries through the negligence of another, 
by providing the best security available to assure compensation 
for services and facilities.” See, also, Hosp. Bd. of Directors of 
Lee v. McCray, 456 So. 2d 936, 939 (Fla. App. 1984) (hospital 
lien act “is a manifestation of the legislature’s concern for the 
public welfare in that the Hospital is assured of compensation 
and should not be reluctant to treat indigents”). 

Legislative history is unavailable for the original 1927 enact- 
ment of the predecessor to § 52-401. The Legislature addressed 
the intent and purposes of § 52-401 at length, however, in 1995, 
during a debate regarding amendment of that section. The 
amendment was occasioned by this court’s decision in Jn re 
Guardianship & Conservatorship of Bloomquist, supra. In that 
case, this court determined that hospitals were liable for their pro 
rata portion of the legal expenses and costs where they sought 
payment out of a judgment or settlement for the amount of a lien 
filed pursuant to § 52-401. Jd. The Legislature amended the 
Statute in response to the In re Guardianship & Conservatorship 
of Bloomquist decision. See, generally, Introducer’s Statement of 
Intent, L.B. 172, Committee on Health and Human Services, 
94th Leg., ist Sess. (February 8, 1995). 

The legislative history states: 

The purposes of the lien law include the following: 

—lIt helps health care providers by ensuring they are 
paid for their services out of the proceeds of any litigation 
arising from a patient’s injuries; and 

—lIt helps the patient because it provides a measure of 
security to the health care provider thereby diminishing or 
eliminating altogether the need to pursue other collection 
efforts. : 

Id. 

The testimony provided at the committee hearing on the bill 
provided support for the stated objectives of the legislation. The 
testimony provided by representatives of hospitals and health 
care professionals generally established that health care 
providers give care to injured persons without regard to a per- 
son’s ability to pay for such care and that the restriction placed 
on § 52-401 by Jn re Guardianship & Conservatorship of 
Bloomquist threatened the fiscal solvency of health care institu- 
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tions, particularly to the continuing ability to afford provision of 
emergent care to indigent injured persons. See, generally, 
Committee on Health and Human Services Hearing, L.B. 172, 
94th Leg., 1st Sess. (February 8, 1995). The testimony also 
established that some health care providers, deprived of the ben- 
efit of § 52-401, would resort to immediately pursuing collec- 
tion efforts against injured parties and obtaining judgments 
against them, rather than simply securing a lien and waiting for 
a judgment or settlement against the tort-feasor. /d. 

Senator Wesely, in his remarks introducing L.B. 172 for floor 
debate, stated: 

But the bottom line of why we are trying to do this is to 
recognize that if we don’t provide for the medical care 
providers to be compensated for the care that they provide 
individuals, you will have a loss of millions of dollars to 
hospitals and other medical providers. And then you will 
have a problem, I think, resulting in these hospitals so 
quickly and completely giving care to individuals in 
trauma situations and otherwise needing medical assist- 
ance... . [T]he bottom line is that if we don’t pass this bill, 
we will see hospitals losing millions of dollars, and in turn 
I think jeopardizing the care provided by those hospitals, 
and particularly the trauma care provided by those 
hospitals... . 
Floor Debate, 94th Leg., Ist Sess. 2958 (March 23, 1995). 

The facts underlying these comments establish the reasonable 
basis for the distinction between doctors, nurses, and hospitals 
and other creditors. Unlike other creditors, doctors, nurses, and 
hospitals may be called upon to provide services without first 
ascertaining the patient’s ability to pay. See, 42 U.S.C. § 1395dd 
(1994) (federal Emergency Medical Treatment and Active Labor 
Act requiring hospital emergency facilities to screen patients 
and stabilize emergency medical conditions before transferring 
or releasing patients); Gestring v. Mary Lanning Memorial 
Hosp., 259 Neb. 905, 613 N.W.2d 440 (2000). Thus, doctors, 
nurses, and hospitals are unable to protect themselves from the 
inevitable financial effects of providing services to those who 
are unable to pay for these services. This is the basis for doc- 
tors’, nurses’, and hospitals’ “reasonable distinction from other 
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subjects of a like general character.” Kuchar v. Krings, 248 Neb. 
995, 1001, 540 N.W.2d 582, 586 (1995). 

This distinction also “bears some reasonable relation to the 
legitimate objectives and purposes of the legislation.” Jd. The 
clear public purpose of the law, as stated in the legislative his- 
tory, is to protect health care providers so that they can continue 
to provide care, particularly trauma care, to those who require 
such care without regard to a patient’s ability to pay. The 
Legislature’s clear intent was to ensure that medical care 
remained available to indigent persons by supplying health care 
providers with a means for eventually securing some compensa- 
tion for the potentially charitable act of providing care to an 
injured party who is unable to pay. 

Support for this argument is found in Campbell v. City of 
Lincoln, 195 Neb. 703, 240 N.W.2d 339 (1976). In that case, the 
appellant argued that the Political Subdivisions Tort Claims Act 
was special legislation because it placed persons injured by gov- 
ernmental torts in a different class than those injured by private 
torts. /d. This court rejected this argument, stating: 

The act creates one single class of tort-feasors — all 
political subdivisions — which includes “villages, cities of 
all classes, counties, school districts, public power dis- 
tricts, and all other units of local government.” The act 
applies equally and uniformly to all tort claims against a 
political subdivision. The fact that public agencies, gener- 
ally speaking, differ from private persons or corporations 
in many respects is obvious. 

Id. at 709, 240 N.W.2d at 342. This court further stated that 
“t]he taxpaying public has an interest in seeing that prompt and 
thorough investigation of claims is made where a political sub- 
division is involved. The public does not have such an interest as 
to claims against private persons or corporations.” Jd. at 710, 
240 N.W.2d at 343. 

Similarly, in the instant case, § 52-401 creates a class of lien- 
holders—doctors, nurses, and hospitals—and treats that class 
equally and uniformly. The distinction between doctors, nurses, 
and hospitals and other creditors is clear, as doctors, nurses, and 
hospitals are unlike other creditors in that they are often called 
upon to provide medical services to an accident victim without 
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first ascertaining the patient’s ability to pay. Finally, it is clear that 
the public at large has a particular interest in encouraging and 
enabling doctors, nurses, and hospitals to provide care without 
regard to the ability to pay, where it does not have such a com- 
pelling interest in the protection of the interests of other creditors. 

See, also, Taylor v. Karrer, 196 Neb. 581, 586, 244 N.W.2d 
201, 204 (1976), disapproved on other grounds, Jorgensen v. 
State Nat. Bank & Trust, 255 Neb. 241, 583 N.W.2d 331 (1998) 
(2-year statute of limitations for professionals not special legis- 
lation because “[t]he situation of professional people and of 
those to whom they render services is substantially different 
from the normal situation encountered in the rendering of ordi- 
nary services and injuries sustained thereby”). 

The Nebraska Association of Trial Attorneys, as amicus 
curiae, argues that the classification of doctors, nurses, and hos- 
pitals is unconstitutional because there is no reasonable distinc- 
tion between doctors, nurses, and hospitals and other creditors 
whose services have been necessitated by an injury such as 
physical therapists, home health care aides, chauffeurs, or 
babysitters. This argument is without merit. 

[12] As we have noted in the context of equal protection, 
when the Legislature seeks to inaugurate reforms in the area of 
economics or social welfare, it need not choose between attack- 
ing every aspect of the problem or not attacking the problem at 
all. Distinctive Printing & Packaging Co. v. Cox, 232 Neb. 846, 
443 N.W.2d 566 (1989). The fact that the Legislature has not 
protected the interests of other persons whose services are 
necessitated by accidents does not preclude it from addressing 
the needs of doctors, nurses, and hospitals, whose services are 
frequently necessitated by injury accidents, and whose financial 
well-being is most directly affected by the inability of injured 
persons to pay for their care. 

Nor is the purpose of.the Legislature limited to protecting the 
interests of doctors, nurses, and hospitals. In Prendergast v. 
Nelson, 199 Neb. 97, 256 N.W.2d 657 (1977), the appellant 
raised special legislation and equal protection challenges to the 
then applicable version of the Nebraska Hospital-Medical 
Liability Act, Neb. Rev. Stat. §§ 44-2801 to 44-2855 (Cum. 
Supp. 1976). We determined that the act was constitutional, stat- 
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ing, “We are dealing with the fundamental right to adequate med- 
ical care,” and affirming “the right of the Legislature to exercise 
the police power to promote the general health and welfare of the 
citizens of this state.” 199 Neb. at 114, 356 N.W.2d at 668. 

The appellant in that case also argued that the act could not 
be justified on the basis of the societal circumstances under 
which it was alleged to have been adopted. /d. We rejected that 
argument, stating: 

Defendant . . . assumes the legislation was enacted to 
relieve doctors or insurance companies of some of their 
burden. We do not accept defendant’s premise. Doctors 
and insurance companies are able to protect themselves 
against financial burdens by passing the cost on to their 
patients. Because they were doing so, [they] created part of 
the problem. The Legislature deemed it necessary to exer- 
cise its police power to make available qualified medical 
services at reasonable prices for the Nebraska public. We 
find no constitutional violation of this effort. 

Id. at 119-20, 256 N.W.2d at 671. 

Similarly, in the instant case, doctors, nurses, and hospitals 
would be equally able to protect themselves from the effects of 
nonpaying accident cases by passing those costs on to other 

- patients, and by pursuing immediate collection efforts against 
accident victims. The Legislature has not violated the constitu- 
tion by seeking to eliminate the need for such collection efforts, 
thus making medical services more affordable for all citizens of 
Nebraska by enacting § 52-401. 


(b) Persons Injured by Tort-Feasors 

The classification of those injured by tort-feasors is also con- 
stitutionally justified. The distinction between those injured by 
tort-feasors and injured parties generally is clear—where per- 
sons are injured by tort-feasors, the ultimate legal responsibility 
for the injuries sustained rests with the tort-feasor and not the 
injured party. Therefore, those injured by tort-feasors are sub- 
stantially different from other injured parties. 

The public policy underlying the statute is that doctors, 
nurses, and hospitals are intended to be compensated by any 
judgment or settlement reached as compensation for the injuries 
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sustained. It has been decided by the Legislature, for the policy 
reasons stated above, that doctors, nurses, and hospitals should 
be compensated when funds are available from the responsible 
party. It is reasonable to ensure that when an injured party seeks 
damages based upon the cost of medical services necessitated 
by an injury, the compensation for those services should be 
directed toward the providers of the services. This also serves 
the public interest through the financial solvency of the doctors, 
nurses, and hospitals, as detailed above. 

We determine that Bergan’s assignment of error has merit, as 
§ 52-401 is not special legislation in allowing hospitals, doctors, 
and nurses to perfect a lien not allowed to other creditors, nor in 
limiting that lien to debtors who have been injured by tort- 
feasors. Haven has not argued that the statute is special legisla- 
tion in providing doctors, hospitals, and nurses an exception 
from the “common fund” doctrine not available to other credi- 
tors, and we do not consider that question. 


2. STATUTORY CONFLICT 
Bergan assigns that the trial court erred in determining that 
§ 52-401 conflicts with § 25-1563.02. Section 25-1563.02 
provides: 

(1) Except as provided in subsection (2) of this section, 
all proceeds and benefits, including interest earned 
thereon, which are paid either in a lump sum or are accru- 
ing under any structured settlement providing periodic 
payments, which lump-sum settlement or periodic pay- 
ments are made as compensation for personal injuries or 
death, shall be exempt from attachment, garnishment, or 
other legal or equitable process and from all claims of 
creditors of the beneficiary or the beneficiary’s surviving 
dependents unless a written assignment to the contrary has 
been obtained by the claimant. 

(2) All proceeds and benefits, including interest earned 
thereon, which are paid for personal injuries may be gar- 
nished by a county attorney or authorized attorney pur- 
suant to section 43-512.03 or garnished for child support 
as defined in section 43-1705 by an obligee as defined in 
section 43-1713. 


BERGAN MERCY HEALTH SYS. v. HAVEN 859 
Cite as 260 Neb. 846 


The legislative history behind § 25-1563.02 indicates that it 
was enacted as part of a larger reform of the bankruptcy statutes. 
See, generally, Floor Debate, L.B. 335, Banking, Commerce, 
and Insurance Committee, 90th Leg., Ist Sess. (May 27, 1987). 
The reform was intended to close a perceived “loophole” in the 
bankruptcy statutes by which assets could be protected from 
creditors in annuities or insurance policies. Id. at 6354. Section 
25-1563.02 was enacted in order to ensure that structured settle- 
ments of personal injury claims were not subjected to creditors’ 
claims when the annuity loophole was closed. Jd. The section 
was later amended to include lump-sum payments in addition to 
structured settlements. 1993 Neb. Laws, L.B. 118. The section 
was subsequently amended to provide that such settlements 
could be garnished for child support payments. 1994 Neb. Laws, 
L.B. 1224. 

Under the trial court’s resolution of the perceived conflict 
between §§ 25-1563.02 and 52-401, the latter statute would be 
rendered an almost complete nullity. The trial court’s determi- 
nation is, in effect, a finding that § 25-1563.02 impliedly 
repealed § 52-401. 

{13-15] Repeal by implication, however, is not favored. 
Hamilton v. Hamilton, 242 Neb. 687, 496 N.W.2d 507 (1993); 
Sarpy Co. Pub. Emp. Assn. v. County of Sarpy, 220 Neb. 431, 
370 N.W.2d 495 (1985). A statute will not be considered 
repealed by implication unless the repugnancy between the new 
provision and the former statute is plain and unavoidable. See 
id. In the absence of clear legislative intent, the construction of 
a Statute will not be adopted which has the effect of nullifying 
or repealing another statute. See In re Invol. Dissolution of 
Battle Creek State Bank, 254 Neb. 120, 575 N.W.2d 356 (1998). 
See, also, Sarpy Co. Pub. Emp. Assn. v. County of Sarpy, supra. 

[16] We note that while § 25-1563.02 was enacted in 1987 
and last amended in 1994, § 52-401 was last amended, and quite 
explicitly reaffirmed by the Legislature, in 1995. If the doctrine 
of repeal by implication is applied, the later statute controls over 
the earlier statute. See In re Invol. Dissolution of Battle Creek 
State Bank, supra. The later-enacted statute is, for these pur- 
poses, the later-amended statute. See State v. Null, 247 Neb. 
192, 526 N.W.2d 220 (1995). Consequently, to the extent that 
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the statutes irreconcilably conflict, § 52-401 would control over 
the earlier-enacted § 25-1563.02. 

[17] In this case, we can find no clear indication of an intent 
to repeal in the language or legislative history of either section. 
Consequently, we must endeavor to construct the statutes in a 
way which harmonizes them. Jn re Invol. Dissolution of Battle 
Creek State Bank, supra. See, also, Sarpy Co. Pub. Emp. Assn. 
v. County of Sarpy, supra. Moreover, we have noted that 
§ 52-401, as a statute giving a lien, is regarded as remedial and 
must be so construed as to give full force and effect to the rem- 
edy, in view of the beneficial purpose contemplated. See In re 
Guardianship & Conservatorship of Bloomquist, 246 Neb. 711, 
523 N.W.2d 352 (1994). 

[18,19] To the extent that there is conflict between two 
statutes on the same subject, the specific statute controls over 
the general statute. See Jn re Invol. Dissolution of Battle Creek 
State Bank, supra. 

We have stated that “‘[w]here general and special pro- 
visions of statutes are in conflict, the general law yields to 
the special, without regard to priority of dates in enacting 
the same, and a special law will not be repealed by general 
provisions unless by express words or necessary 
implication ....’” 

(Citations omitted.) Nebraska Equal Opp. Comm. v. State Emp. 
Retirement Sys., 238 Neb. 470, 472, 471 N.W.2d 398, 400 
(1991). 

In this instance, § 25-1563.02 applies generally to all credi- 
tors of those who receive personal injury settlements. Section 
52-401 applies to a specific subset of creditors (doctors, nurses, 
and hospitals) and a specific subset of debtors (those injured by 
tort-feasors). Therefore, § 52-401 is the more specific statute 
and must control where the specific conditions therein are satis- 
fied. Bergan’s assignment of error therefore has merit. 

[20,21] Bergan argues briefly that the statutes can be harmo- 
nized by holding that a “claim” under § 25-1563.02 does not 
equate to a “lien” under § 52-401. This argument is without 
merit. We have defined a lien as a “ ‘claim, encumbrance, or 
charge on property for payment of some debt, obligation or 
duty.’ ”” (Emphasis supplied.) McCook Nat. Bank v. Bennett, 248 
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Neb. 567, 572, 537 N.W.2d 353, 357 (1995). We have further 
stated that a lien is an obligation, tie, duty, or claim annexed to 
or attached upon property by the common law, equity, contract, 
or statute. Dupuy v. Western State Bank, 221 Neb. 230, 375 
N.W.2d 909 (1985); Landis Machine Co. v. Omaha Merchants 
Transfer Co., 142 Neb. 389, 6 N.W.2d 380 (1942). 


VII. CONCLUSION 

We conclude that § 52-401 is not special legislation and that 
where §§ 52-401 and 25-1563.02 conflict, the specific provi- 
sions of § 52-401 control over the general provisions of 
§ 25-1563.02. We reverse the judgment of the trial court and 
remand the cause for further proceedings consistent with this 
opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 

HEnpry, C.J., dissenting. 

I respectfully dissent from the majority opinion insofar as it 
addresses Neb. Const. art. III, § 18. 

Neb. Const. art. HI, § 18, prohibits the Legislature from pass- 
ing local or special laws that grant “to any corporation, associa- 
tion, or individual any special or exclusive privileges, immunity, 
or franchise whatever.” 

We have interpreted this constitutional provision to mean: 
When the Legislature confers privileges on a class arbi- 
trarily selected from a large number of persons standing in 
the same relation to the privileges, without reasonable dis- 
tinction or substantial difference, then the statute in ques- 
tion has resulted in the kind of improper discrimination 
prohibited by the Nebraska Constitution. Haman v. Marsh, 
237 Neb. 699, 467 N.W.2d 836 (1991). A legislative act 
can violate article II, § 18, in one of two ways: by creat- 
ing a totally arbitrary and unreasonable method of classifi- 
cation, or by creating a permanently closed class. 

Swanson v. State, 249 Neb. 466, 479, 544 N.W.2d 333, 341-42 
(1996). 

Further, in Stanton v. Mattson, 175 Neb. 767, 773, 123 N.W.2d 
844, 849 (1963), we said, “The very purpose of Article III, sec- 
tion 18, of the Constitution, is to prevent legislative action which 
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grants benefits or immunities to persons or property within the 
general class that is made the subject of legislation.” 

In this appeal, Haven asserts that the medical lien statute, 
Neb. Rev. Stat. § 52-401 (Reissue 1998), is unconstitutional spe- 
cial legislation. In analyzing a special legislation claim, we must 
determine (1) the privilege created by the statute, (2) the partic- 
ular class which is singled out to receive the privilege, (3) the 
persons within the general class that is made the subject of the 
legislation who stand in the same relation to the privilege as the 
particular class, and finally (4) whether the statute violates Neb. 
Const. art. III, § 18, either because the particular class which 
receives the privilege is a permanently closed class, or because 
the particular class has no reasonable distinction or substantial 
difference from the general class. See, Swanson, supra; Stanton, 
supra. 

The privilege granted by § 52-401 is the lien which attaches 
against any recovery obtained by the injured person. This lien is 
a special privilege which exists by operation of the statute. The 
particular class privileged by the legislative grant is composed 
of physicians, nurses, and hospitals. The general class of per- 
sons “standing in the same relation to the privileges,” Swanson, 
249 Neb. at 479, 544 N.W.2d at 341, would be all professional 
service providers who likewise perform services of any nature in 
the treatment of, or in connection with, an injury. § 52-401. 

Haven instead argues that the act creates two classes consist- 
ing of those injured by tort-feasors and those not injured by tort- 
feasors. Neither of these two purported classes, however, is 
granted the privilege of the lien which the statute creates. 
Notwithstanding, Haven contends there is in effect a privilege 
granted to people not injured by tort-feasors. The privilege for 
people in this “class” is that there is no lien which attaches due 
to the rendering of professional services to that person. 

What Haven is asserting is the act, in its application, discrim- 
inates against people such as Haven, who are injured by tort- 
feasors, in the form of a lien. This, in my view, is an equal pro- 
tection claim and does not address the issue of whether § 52-401 
has conferred an unconstitutional privilege upon physicians, 
nurses, and hospitals. 
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The majority opinion, and Justice McCormack’s dissent, ana- 
lyze the classification of physicians, nurses, and hospitals in 
great detail. However, I respectfully suggest that such analyses 
are unnecessary at this time because Haven lacks standing to 
assert that the classification of physicians, nurses, and hospitals 
created by § 52-401 is unconstitutional as special legislation 
under Neb. Const. art. III, § 18. 

To establish standing to bring a special legislation claim, the 
plaintiff must show that the statute is depriving him or her of a 
constitutionally protected right. State v. Cushman, 256 Neb. 
335, 589 N.W.2d 533 (1999); Kalisek v. Abramson, 257 Neb. 
517, 599 N.W.2d 834 (1999); Metropolitan Utilities Dist. v. 
Twin Platte NRD, 250 Neb. 442, 550 N.W.2d 907 (1996); State 
ex rel. Dept. of Health v. Jeffrey, 247 Neb. 100, 525 N.W.2d 193 
(1994). In order to establish standing, Haven must show that his 
constitutional rights are being violated because the privilege 
granted under § 52-401 to physicians, nurses, and hospitals is 
being arbitrarily denied to him. This Haven cannot do. 

As Justice Shanahan stated in his concurrence in School Dist. 
No. 46 v. City of Bellevue, 224 Neb. 543, 556, 400 N.W.2d 229, 
238 (1987): 

Ordinarily, a challenge to constitutionality of a statute on 
the ground that the assailed statute denies equal rights and 
privileges by discriminating between persons or classes 
may not be made by one not belonging to the class alleged 
to be discriminated against. See Griffin v. Gass, 133 Neb. 
56, 274 N.W. 193 (1937). See, also, Ritums y. Howell, 190 
Neb. 503, 209 N.W.2d 160 (1973) (one who is not harm- 
fully affected by a particular feature of a statute, alleged to 
be unconstitutional, may not urge the unconstitutionality 
of the statute in question). 

In my view, the only persons who would have standing to 
assert that § 52-401 is unconstitutional special legislation are the 
general class of persons who stand “in the same relation to the 
privilege” as the particular class. Under § 52-401, the general 
class would include those persons who are not physicians, 
nurses, or hospitals, but nevertheless “perform professional ser- 
vices or services of any nature, in the treatment of or in connec- 
tion with an injury.” Only members of this general class would 
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have standing to claim that their constitutional rights are being 
violated because the privilege of a lien is given to physicians, 
nurses, and hospitals, but denied to them. 

Accordingly, because I believe Haven lacks standing, I would 
withhold any opinion regarding whether § 52-401 violates Neb. 
Const. art III, § 18. 


McCormack, J., dissenting. 

I believe that Neb. Rev. Stat. § 52-401 (Reissue 1998) is spe- 
cial legislation, violative of Neb. Const. art. III, § 18. On that 
basis, I would affirm the judgment of the trial court. 


PART I 

I agree with the majority regarding the fact that § 52-401 
deals with two different classifications, and I agree with the 
majority’s assessment of the intended purpose of the statute. I 
believe, however, that the classifications set forth in § 52-401 
are not based upon a reasonable distinction from other subjects 
of a like general character and that the distinction that is present 
does not bear a reasonable relation to the objectives and pur- 
poses of the legislation. See Kuchar v. Krings, 248 Neb. 995, 
540 N.W.2d 582 (1995). 

The unreasonable classifications of the statute are the result 
of the Legislature’s not choosing a legitimate objective and 
enacting legislation to achieve that objective. If the objective is 
to provide for emergency care, for instance, then the statute is 
too broad because it is not limited to emergency care. If the 
objective, however, is to provide for all health care needs, then 
the statute is too narrow because it does not encompass all 
health care providers. 

Classifications for the purpose of legislation must be real and 
not illusive; they cannot be based on distinctions without a sub- 
stantial difference. State ex rel. Douglas v. Marsh, 207 Neb. 598, 
300 N.W.2d 181 (1980). I see no substantial difference between 
hospitals, doctors, and nurses and other health care providers 
whose services are equally necessary and valuable to persons 
injured by tort-feasors. 

In Stanton v. Mattson, 175 Neb. 767, 123 N.W.2d 844 (1963), 
the appellant sought a declaratory judgment regarding the con- 
Stitutionality of a statute allowing higher interest rates for retail 
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installment contracts. This court determined that the statute was 

special legislation, stating: 
Are there real differences in situation and circumstances 
that warrant making retail sellers on installment contracts a 
reasonable classification for fixing a higher interest rate for 
a loan or forbearance of money, goods, or things in action? 

We can see no valid reason, nor has one been pointed 

out to us, that warrants retail sellers to charge a rate of 
interest that is denied to all others. 

Id. at 771, 123 N.W.2d at 847-48. 

Similarly, in the instant case, there is no valid reason for 
affording hospitals, doctors, and nurses a method of securing 
debts that is denied other providers of necessary health care ser- 
vices. From the perspective of indigent injured persons, there is 
no reasonable distinction between the services provided by hos- 
pitals, doctors, and nurses and other necessary services of other 
health care providers. 


PART II 

Second, I do not believe the classification of persons injured 
by tort-feasors forms, by itself, a proper and legitimate class 
with reference to the ostensible purpose of the act. See, Kuchar 
v. Krings, supra; State ex rel. Douglas v. Marsh, supra. While 
encouraging the provision of health care to indigent accident 
victims is a worthwhile legislative purpose, the terms of 
§ 52-401 are not focused on that purpose. 

The legislative history of § 52-401 indicates that the 
Legislature was concerned with the financial losses that could 
be sustained by hospitals, doctors, and nurses who treated indi- 
gent accident victims, absent an effective lien statute. The 
statute does not, however, limit the ability of hospitals, doctors, 
and nurses to perfect liens simply to those circumstances where 
indigent persons are otherwise unable to pay for services. 
Instead, § 52-401 allows the health care provider to perfect a 
lien against all persons injured by tort-feasors, regardless of 
whether or not the injured person has access to insurance or 
some other source of payment. 

This creates the possibility that an injured person could have 
access to health insurance, yet the hospital, doctor, or. nurse 
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could refuse the payment offered by an insurance company and 
choose to pursue a potentially more lucrative payment from the 
injured party’s tort judgment. Compare Ind. Code Ann. 
§ 32-8-26-3 (Michie 1995) (lien must be reduced by amount of 
medical insurance proceeds paid to hospital on behalf of 
patient). It is difficult to see how the purpose of encouraging 
health care for indigent persons can justify liens against a class 
of injured persons that is not limited to indigent persons. 

Similarly, the legislative history indicates that one of the pri- 
mary concerns of the Legislature was the financial effect of 
uncompensated emergency care. The statute, however, does not 
limit the costs that can be secured by the lien to the costs of 
emergent care. Compare Mo. Ann. Stat. § 430.230 (West 1992) 
(limiting lien to $25 per day plus necessary x-ray, laboratory, 
operating room, and medication services). Nebraska’s statute, 
however, becomes overly broad and does not limit itself to the 
purpose as expressed in the legislative history. Under the 
Nebraska statute, a hospital or doctor would have a lien for ser- 
vices rendered 2 years after the accident, and that certainly can- 
not be labeled as emergent care. In Meta Calder, Florida’s 
Hospital Lien Laws, 21 Fla. St. U. L. Rev. 341 (1993), there is a 
study on how the various states limit their lien for emergent 
care. This study shows: 


State: Limitation of Lien: 
Alabama Limited to 1 week after receiving injury 
California Limited to first 72 hours of emergency; then 


lien attaches to 50 percent of final judgment 
or settlement 


Illinois Lien based on “ward rates” and limited to 
one-third of sum paid 

Kansas Lien may not exceed $5,000 

Maryland Limited to 50 percent of recovery 

Massachusetts Limited to “ward charges” 

Missouri Limited to $25 a day and reasonable costs of 


necessary x ray, laboratory, operating room, 
and medication; limited to 50 percent of re- 
covery after attorney fees 

New Jersey “Ward rates.” Limited to 25 percent of total 
recovery 
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New York Limited to “cost rates” for injury received up 
to 1 week prior to hospitalization 

North Carolina _ Limited to 50 percent of total amount recov- 
ered exclusive of attorney fees 

Tennessee Limited to one-third of recovery 

Texas Limited to hospital charges from first 100 
days of hospitalization for person admitted to 
hospital within 72 hours of accident 


Virginia Limited to $1,500 for hospital and $300 for 
physician, nurse, or physical therapist 
Washington Limited to 25 percent of recovery 


Moreover, the testimony from the legislative history indicates 
that the primary complaint of health care providers was that they 
would incur financial losses from nonpaying accident cases. 
This concern, however, could be alleviated by the limited step of 
allowing health care providers a lien to recover the actual costs 
of the treatment. See, e.g., Conn. Gen. Stat. Ann. § 49-73 (West 
Cum. Supp. 2000) (limiting lien to the extent of the actual costs 
of service and materials). The purpose of protecting health care 
providers from financially debilitating losses could be achieved 
by so limiting the lien and by not allowing health care providers 
to potentially assert a lien for additional profit from the accident 
victim’s tort judgment. 

In short, I believe that the purpose of making health care 
available for indigent accident victims is not reasonably related 
to the overly broad classification of persons injured by tort- 
feasors, as all persons injured by tort-feasors are not indigent. 
The vast majority of people who enter hospitals have insurance 
and are, therefore, not indigent. The further objection that I have 
to § 52-401 is that it allows liens to be perfected for amounts 
that go beyond the expenses of the health care provider in ren- 
dering treatment for emergent care. 

Hence, I respectfully dissent. 
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STEPHAN, J. 

James Ray was convicted in the district court for Lancaster 
County on one count of possession of a controlled substance in 
violation of Neb. Rev. Stat. § 28-416(3) (Reissue 1995), a Class 
IV felony. He was sentenced to incarceration for a period of 180 
days. He appealed on the sole ground that the district court erred 
in denying his motion to suppress evidence contained in his 
knapsack found during the search of a vehicle in which he had 
been a passenger. The Nebraska Court of Appeals affirmed, 
based upon its determination that the search was incident to the 
lawful arrest of the operator of the vehicle and was constitution- 
ally permissible under the reasoning of New York v. Belton, 453 
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US. 454, 101 S. Ct. 2860, 69 L. Ed. 2d 768 (1981), and 
Wyoming v. Houghton, 526 U.S. 295, 119 S. Ct. 1297, 143 L. 
Ed. 2d 408 (1999). State v. Ray, 9 Neb. App. 183, 609 N.W.2d 
390 (2000). We granted Ray’s petition for further review and 
now affirm the judgment of the Court of Appeals. 


BACKGROUND 

We briefly summarize the facts of this case which are fully set 
forth in the published opinion of the Court of Appeals. See State 
v. Ray, supra. On the evening of November 4, 1997, Ray was a 
passenger in a vehicle operated by David C. Almery. Nebraska 
State Patrol Trooper Michael L. Tumbleson stopped the vehicle, 
after observing traffic violations, as it was proceeding north on 
Highway 77 in Lancaster County. When a criminal history 
check conducted during the stop disclosed an outstanding war- 
rant for Almery on a fraudulent check charge, Tumbleson 
arrested Almery and placed him in Tumbleson’s patrol car. 

Tumbleson then made contact with Ray, who had remained in 
the vehicle and was its only passenger. Tumbleson asked Ray to 
exit the vehicle so that it could be searched and then conducted 
a pat-down search of Ray that yielded an object which 
Tumbleson believed to be a marijuana pipe and two film canis- 
ters containing a substance believed to be marijuana. At that 
point, Tumbleson informed Ray that he would receive a citation 
for possession of marijuana and drug paraphernalia. 

After completing the citation and obtaining Ray’s signature 
upon it, Tumbleson began searching Almery’s vehicle while Ray 
stood nearby in the company of another officer who had arrived 
on the scene. Ray responded affirmatively when Tumbleson 
asked him if a black knapsack which he had found on the 
passenger-side floorboard of the vehicle belonged to Ray. 
Tumbleson then inquired whether there was contraband in the 
knapsack, and Ray again gave an affirmative response, stating 
that the knapsack contained a mirror, a snorting tube, and a 
razor. When Tumbleson opened the knapsack, he found a brown 
leather bag containing the items Ray described. He then arrested 
Ray. Subsequent tests of the items contained in the knapsack 
revealed the presence of cocaine on the snorting tube. 

On February 9, 1998, an information was filed charging Ray 
with possession of a controlled substance. Ray filed motions to 
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suppress the evidence seized and the statements he made to 
Tumbleson during the search. On December 21, the district 
court sustained Ray’s motion as to the paraphernalia found pur- 
suant to the pat-down of his person but overruled the motions in 
all other regards. The district court specifically found that Ray’s 
statements were freely and voluntarily made and that the search 
of the vehicle and the knapsack found therein was constitutional 
as a search incident to an arrest. . 

A stipulated trial was held on February 25, 1999. The only 
evidence offered was the transcript of Tumbleson’s testimony 
from the suppression hearing, a videotape of the stop, and the 
laboratory report from the testing of the items found in Ray’s 
possession. Ray preserved the objections raised by his suppres- 
sion motions. Following his conviction and sentence, Ray per- 
fected this appeal and subsequently petitioned for further review 
of the judgment of the Court of Appeals affirming the judgment 
of the district court. 


ASSIGNMENT OF ERROR 
In his petition for further review, Ray’s sole assignment of 
error is that the Court of Appeals erred in affirming the district 
court’s overruling of his motion to suppress the contents of his 
knapsack. 


STANDARD OF REVIEW 

[1] In reviewing a district court’s ruling on a motion to sup- 
press evidence obtained through a warrantless search or seizure, 
an appellate court conducts a de novo review of reasonable sus- 
picion and probable cause determinations, and reviews factual 
findings for clear error, giving due weight to the inferences 
drawn from those facts by the trial judge. State v. Lara, 258 Neb. 
996, 607 N.W.2d 487 (2000). 


ANALYSIS 
Modern law governing the permissible scope of a warrantless 
search incident to an arrest flows from Chimel v. California, 395 
U.S. 752, 89 S. Ct. 2034, 23 L. Ed. 2d 685 (1969). After the 
defendant in that case was arrested at his home pursuant to an 
arrest warrant, police officers conducted a warrantless search of 
the entire residence. California appellate courts upheld the 
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search as being incident to a lawful arrest. The Supreme Court 
reversed, concluding that the scope of the search was unreason- 
ably broad and therefore not constitutionally justified. The 
Court stated: 
When an arrest is made, it is reasonable for the arresting 
officer to search the person arrested in order to remove any 
weapons that the latter might seek to use in order to resist 
arrest or effect his escape. Otherwise, the officer’s safety 
might well be endangered, and the arrest itself frustrated. 
In addition, it is entirely reasonable for the arresting offi- 
cer to search for and seize any evidence on the arrestee’s 
person in order to prevent its concealment or destruction. 
And the area into which an arrestee might reach in order to 
grab a weapon or evidentiary items must, of course, be 
governed by a like rule. . . . There is ample justification, 
therefore, for a search of the arrestee’s person and the area 
“within his immediate control”—construing that phrase to 
mean the area from within which he might gain possession 
of a weapon or destructible evidence. 
395 US. at 762-63. After articulating this principle, the Court 
concluded that there was “no comparable justification . . . for 
routinely searching any room other than that in which an arrest 
occurs — or, for that matter, for searching through all the desk 
drawers or other closed or concealed areas in that room itself.” 
395 U.S. at 763. 
The seminal case defining the scope of a warrantless search of 
a motor vehicle incident to the arrest of its occupant is New York 
v. Belton, 453 U.S. 454, 101 S. Ct. 2860, 69 L. Ed. 2d 768 (1981). 
In that case, a law enforcement officer stopped a vehicle for 
speeding and determined that none of its four occupants owned 
the vehicle or were related to its owner. The officer also smelled 
burnt marijuana and saw an envelope in the vehicle with a mark- 
ing he knew to be associated with marijuana. The officer ordered 
all four occupants out of the car and arrested them for possession 
of marijuana. Upon searching the passenger compartment of the 
vehicle, the officer found a jacket belonging to Belton, one of the 
passengers, and discovered cocaine in one of its pockets. 
In determining whether the cocaine was obtained as the result 
of a valid warrantless search, the Court reasoned that Chimel 
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created an exception to the warrant requirement for lawful cus- 
todial arrests and authorized a contemporaneous search of the 
arrestee and the immediately surrounding area. It noted that 
Chimel emphasized that the scope of such a search must be 
strictly tied to and justified by the circumstances which rendered 
its initiation possible. The Court then held: 

When a person cannot know how a court will apply a 
settled principle to a recurring factual situation, that person 
cannot know the scope of his constitutional protection, nor 
can a policeman know the scope of his authority. While the 
Chimel case established that a search incident to an arrest 
may not stray beyond the area within the immediate con- 
trol of the arrestee, courts have found no workable defini- 
tion of “the area within the immediate control of the 
arrestee” when that area arguably includes the interior of 
an automobile and the arrestee is its recent occupant. Our 
reading of the cases suggests the generalization that arti- 
cles inside the relatively narrow compass of the passenger 
compartment of an automobile are in fact generally, even if 
not inevitably, within “the area into which an arrestee 
might reach in order to grab a weapon or evidentiary 
ite[m].” . . . In order to establish the workable rule this cat- 
egory of cases requires, we read Chimel’s definition of the 
limits of the area that may be searched in light of that gen- 
eralization. Accordingly, we hold that when a policeman 
has made a lawful custodial arrest of the occupant of an 
automobile, he may, as a contemporaneous incident of that 
arrest, search the passenger compartment of that 
automobile. 

It follows from this conclusion that the police may also 
examine the contents of any containers found within the 
passenger compartment, for if the passenger compartment 
is within reach of the arrestee, so also will containers in it 
be within his reach. . . . Such a container may, of course, 
be searched whether it is open or closed, since the justifi- 
cation for the search is not that the arrestee has no privacy 
interest in the container, but that the lawful custodial arrest 
justifies the infringement of any privacy interest the 
arrestee may have. 
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(Citations omitted.) Belton, 453 U.S. at 459-61. The Court noted 
that even containers inside a vehicle which could not hold a 
weapon or evidence could be searched in this circumstance. 
Quoting United States v. Robinson, 414 U.S. 218, 94S. Ct. 467, 
38 L. Ed. 2d 427 (1973), it reasoned: 
“The authority to search the person incident to a lawful 
custodial arrest, while based upon the need to disarm and 
to discover evidence, does not depend on what a court may 
later decide was the probability in a particular arrest situa- 
tion that weapons or evidence would in fact be found upon 
the person of the suspect. A custodial arrest of a suspect 
based on probable cause is a reasonable intrusion under the 
Fourth Amendment; that intrusion being lawful, a search 
incident to the arrest requires no additional justification.” 
New York v. Belton, 453 U.S. 454, 461, 101 S. Ct. 2860, 69 L. 
Ed. 2d 768 (1981). Several state courts have characterized 
Belton as providing law enforcement officers with a “bright- 
line” rule to define the permissible scope of warrantless vehicle 
searches incident to a lawful arrest. See, e.g., State v. Steele, 613 
N.W.2d 825 (S.D. 2000); Vasquez v. State, 990 P.2d 476 (Wyo. 
1999); People v. Mitchell, 36 Cal. App. 4th 672, 42 Cal. Rptr. 2d 
537 (1995). 

This case is factually distinguishable from Belton in that Ray, 
the owner of the property seized during the vehicle search, had 
not been arrested prior to the search. Thus, the question pre- 
sented is whether, upon the lawful arrest of the operator of a 
motor vehicle, a warrantless search incident to that arrest may 
properly extend to a container situated in the passenger compart- 
ment of the vehicle which belongs to a passenger who has not 
been arrested at the time of the search. In resolving this question 
in the affirmative, the Court of Appeals relied upon the reasoning 
of Wyoming v. Houghton, 526 U.S. 295, 119 S. Ct. 1297, 143 L. 
Ed. 2d 408 (1999). In that case, an officer stopped a vehicle for 
speeding. While talking to the driver, the officer noticed a hypo- 
dermic syringe in the driver’s shirt pocket, and upon inquiry, the 
driver replied that he used the syringe to take drugs. The officer 
then ordered two female passengers out of the car. On the 
strength of the driver’s incriminating admission, the officer 
searched the passenger compartment of the car for contraband 
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and in doing so, found a purse on the back seat belonging to 
Houghton, one of the passengers. The officer discovered 
methamphetamine and drug paraphernalia inside the purse. In 
addressing the validity of the search of the purse, the Supreme 
Court noted the uncontroverted fact that the officer had probable 
cause to believe there were illegal drugs in the car. The Court 
noted its holding in United States v. Ross, 456 U.S. 798, 825, 102 
S. Ct. 2157, 72 L. Ed. 2d 572 (1982), wherein it determined that 
“[ilf probable cause justifies the search of a lawfully stopped 
vehicle, it justifies the search of every part of the vehicle and its 
contents that may conceal the object of the search.” Recognizing 
that under the facts of Ross it was not claimed that the package 
searched belonged to anyone other than the driver, the Court 
nevertheless reasoned that “if the rule of law that Ross 
announced were limited to contents belonging to the driver, or 
contents other than those belonging to passengers, one would 
have expected that substantial limitation to be expressed.” 
Houghton, 526 U.S. at 301-02. The Court further reasoned that 
“[a] passenger’s personal belongings, just like the driver’s 
belongings or containers attached to the car like a glove com- 
partment, are ‘in’ the car, and the officer has probable cause to 
search for contraband in the car.” (Emphasis in original.) 526 
U.S. at 302. In addition, the Court held “[pJassengers, no less 
than drivers, possess a reduced expectation of privacy with 
regard to the property that they transport in cars... .” 526 U.S. 
at 303. The Court distinguished cases involving the search of a 
passenger’s person, which it found to hold a significantly height- 
ened protection, from searches of a passenger’s belongings. See 
United States v. Di Re, 332 U.S. 581, 68 S. Ct. 222, 92 L. Ed. 210 
(1948). The Court also found that a “criminal might be able to 
hide contraband in a passenger’s belongings as readily as in other 
containers in the car.” Houghton, 526 U.S. at 305. Rejecting the 
rationale applied by the Wyoming Supreme Court in determining 
the search to be invalid, the Supreme Court reasoned: 
To require that the investigating officer have positive rea- 
son to believe that the passenger and driver were engaged 
in a common enterprise, or positive reason to believe that 
the driver had time and occasion to conceal the item in the 
passenger’s belongings, surreptitiously or with friendly 
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permission, is to impose requirements so seldom met that 
a “passenger’s property” rule would dramatically reduce 
the ability to find and seize contraband and evidence of 
crime. Of course these requirements would not attach 
(under the Wyoming Supreme Court’s rule) until the police 
officer knows or has reason to know that the container 
belongs to a passenger. But once a “passenger’s property” 
exception to car searches became widely known, one 
would expect passenger-confederates to claim everything 
as their own. And one would anticipate a bog of litiga- 
tion—in the form of both civil lawsuits and motions to sup- 
press in criminal trials—involving such questions as 
whether the officer should have believed a passenger’s 
claim of ownership, whether he should have inferred own- 
ership from various objective factors, whether he had prob- 
able cause to believe that the passenger was a confederate, 
or to believe the driver might have introduced the contra- 
band into the package with or without the passenger’s 
knowledge. 

Wyoming v. Houghton, 526 U.S. 295, 305-06, 119 S. Ct. 1297, 

143 L. Ed. 2d 408 (1999). 
[2] While recognizing that Houghton involved a probable 
cause search, the Court of Appeals found its reasoning equally 
applicable to a search incident to a lawful arrest. It concluded: 
We hold that when law enforcement officers are conduct- 
ing a search of a motor vehicle incident to the driver’s 
arrest, they may inspect passengers’ personal belongings 
found in the passenger compartment of the motor vehicle, 
because to allow a distinction between packages or con- 
tainers based on ownership would create an impracticable 
rule. 

State v. Ray, 9 Neb. App. 183, 192, 609 N.W.2d 390, 397 (2000). 

Several other courts addressing this issue have reached the 
same conclusion on facts similar to those of this case. For exam- 
ple, in State v. Lopez, 198 Ariz. 420, 10 P.3d 1207 (Ariz. App. 
2000), the court held that after arresting the operator of a vehi- 
cle because he lacked proof of a driver’s license, police were 
justified in searching a backpack found behind the front passen- 
ger seat which belonged to a passenger who had not been 
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arrested. The backpack contained a pair of trousers with pack- 
ages of cocaine in the pockets. Relying upon the reasoning of 
Houghton, the court concluded that the backpack and trousers 
within it were lawfully searched incident to the driver’s arrest, 
notwithstanding the fact that they were owned by the unarrested 
passenger. The court noted that “‘weapons and evidence of the 
arrestee’s suspected offense can be concealed in a passenger’s 
belongings,” 198 Ariz. at 424, 10 P.3d at 1211, and held that as 
in the case of a vehicle search based upon probable cause, the 
needs of law enforcement in a search of a vehicle incident to the 
operator’s arrest outweighed a nonarrested passenger’s privacy 
interest in belongings found within the passenger compartment. 

Similarly, in State v. Steele, 613 N.W.2d 825 (S.D. 2000), the 
South Dakota Supreme Court held that upon arresting the driver 
of a vehicle for probation violations and securing him in a patrol 
car, officers were justified in searching a purse belonging to a 
passenger, which purse was observed on the front seat of the 
vehicle at the time of the arrest. The court relied upon the rea- 
soning of Houghton and further noted that the “legitimate gov- 
ernmental concerns” underlying the Belton rule could not be 
“negated by passenger discretion.” Steele, 613 N.W.2d at 830. 
See, also, People v. McMillon, 892 P.2d 879 (Colo. 1995) (hold- 
ing that under Belton, police may validly search belongings of 
passenger after driver of vehicle has been arrested so long as 
belongings are in vehicle when search is made); People v. 
Mitchell, 36 Cal. App. 4th 672, 42 Cal. Rptr. 2d 537 (1995) 
(holding that consistent with bright-line rule of New York v. 
Belton, 453 U.S. 454, 101 S. Ct. 2860, 69 L. Ed. 2d 768 (1981), 
upon arresting occupant of vehicle, police may search passenger 
compartment and any containers therein, including containers 
belonging to nonarrested individuals); State v. Moore, 619 So. 2d 
376 (Fla. App. 1993) (holding that after arresting driver of vehi- 
cle based upon outstanding warrants discovered during traffic 
stop, police had right under Belton to search vehicle, including 
passenger’s purse which was found on front floorboard). 

We agree that Belton established a bright-line rule which per- 
mits a warrantless search of the passenger compartment of a 
vehicle and containers situated therein incident to the lawful 
arrest of any occupant of the vehicle. We further agree that the 
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_ reasoning of Wyoming v. Houghton, 526 U.S. 295, 119 S. Ct. 
1297, 143 L. Ed. 2d 408 (1999), leads to the logical conclusion 
that the scope of such search extends to items of property within 
the passenger compartment at the time of the search belonging 
to an occupant of the vehicle who was not arrested. Accordingly, 
the Court of Appeals correctly determined that the district court 
did not err in denying Ray’s motion to suppress evidence found 
in Ray’s knapsack which was situated within the passenger com- 
partment of Almery’s vehicle at the commencement of the 
search incident to the lawful arrest of Almery. 


CONCLUSION 
For the reasons stated above, upon further review of this mat- 
ter, we affirm the holding and judgment of the Court of Appeals. 
AFFIRMED. 


JEREMY D. PARNELL, APPELLANT, V. GOOD SAMARITAN 
HEALTH SYSTEMS, INC., A NEBRASKA CORPORATION, 
DOING BUSINESS AS GOOD SAMARITAN HOSPITAL, APPELLEE. 
620 N.W.2d 354 


Filed December 15, 2000. No. S-99-925. 


1. Constitutional Law: Statutes: Appeal and Error. Whether a statute is constitu- 
tional is a question of law; accordingly, the Nebraska Supreme Court is obligated to 
reach a conclusion independent of the decision reached by the court below. 

2. Constitutional Law: Statutes: Special Legislation. A legislative act constitutes spe- 
cial legislation, violative of Neb. Const. art. III, § 18, if (1) it creates an arbitrary and 
unreasonable method of classification or (2) it creates a permanently closed class. 

3. Constitutional Law: Special Legislation. When the Legislature confers privileges 
on a class arbitrarily selected from a large number of persons standing in the same 
relation to the privileges, without reasonable distinction or substantial difference, then 
the statute in question has resulted in the kind of improper discrimination prohibited 
by the Nebraska Constitution. 

4. Constitutional Law: Special Legislation: Public Policy. A legislative classification, 
in order to be valid, must be based upon some reason of public policy, some substan- 
tial difference of situation or circumstances, that would naturally suggest the justice 
or expediency of diverse legislation with respect to the objects to be classified. 

5. Special Legislation. Classifications for the purpose of legislation must be real and not 
illusive; they cannot be based on distinctions without a substantial difference. 
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6. Legislature: Public Policy. The Legislature is the appropriate forum for resolution of 
questions concerning public policy. 

7. Statutes: Judicial Construction: Legislature: Intent: Presumptions. Where a 
statute has been judicially construed and that construction has not evoked an amend- 
ment, it will be presumed that the Legislature has acquiesced in the court’s determi- 
nation of the Legislature’s intent. 


Appeal from the District Court for Buffalo County: JoHN P. 
IcENOGLE, Judge. Affirmed. 
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of Stinson, Mag & Fizzell, for appellee. 


Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
NATURE OF CASE 

Jeremy D. Parnell sustained serious injuries in an automobile 
accident and received treatment at Good Samaritan Hospital 
(Good Samaritan). Good Samaritan filed a lien against a settle- 
ment obtained by Parnell pursuant to Neb. Rev. Stat. § 52-401 
(Reissue 1998). The question presented in this appeal is whether 
§ 52-401 constitutes unconstitutional special legislation because 
it provides an exception to the common fund doctrine. 


FACTUAL AND PROCEDURAL BACKGROUND 

On July 25, 1996, Parnell was injured in a motor vehicle acci- 
dent in Buffalo County, Nebraska. After the accident, Parnell 
received medical care at Good Samaritan. On November 11, 
1997, Parnell entered into a settlement agreement with the 
alleged tort-feasor. The terms of the settlement acknowledged 
payment already made to Parnell in the amount of $400,000 and 
also provided for deferred lump-sum payments totaling 
$1,929,156 over a 40-year period. 

Good Samaritan requested payment of unpaid bills in the 
amount of $56,043.73 and has perfected a lien, pursuant to 
§ 52-401, against the proceeds of Parnell’s personal injury set- 
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tlement. Parnell has received a check from the alleged tort- 
feasor’s insurance company, dated November 10, 1997, and 
made payable to both Parnell and Good Samaritan in the amount 
of $57,039.28. 

Parnell filed a declaratory judgment action seeking, inter alia, 
to have the district court determine that (1) Parnell’s settlement 
was exempt from Good Samaritan’s lien under Neb. Rev. Stat. 
§ 25-1563.02 (Reissue 1995); (2) the amount claimed by Good 
Samaritan did not reflect the usual and customary charges for 
services rendered; and (3) § 52-401 was unconstitutional as spe- 
cial legislation under article III, § 18, of the Nebraska 
Constitution. Good Samaritan denied that there was a conflict 
between §§ 52-401 and 25-1563.02, alleged that § 25-1563.02 
had no applicability to a lien perfected under § 52-401, and 
denied the unconstitutionality of § 52-401. In a counterclaim, 
Good Samaritan sought a declaratory judgment that its lien was 
valid in the amount of $57,039.28. 

Good Samaritan filed a motion for summary judgment, and 
Parnell filed a motion for partial summary judgment. The dis- 
trict court denied Parnell’s motion and granted Good 
Samaritan’s motion, thereby dismissing Parnell’s petition. The 
district court also granted summary judgment in favor of Good 
Samaritan on its counterclaim. The district court found that 
Good Samaritan had a hospital lien properly perfected, valid, 
and enforceable for services rendered to Parnell in the amount 
of $57,039.28; that this amount is the usual and customary value 
of the services actually provided by Good Samaritan to Parnell; 
that § 52-401 is constitutional; and that § 52-401 is not limited 
by § 25-1563.02. Parneil appeals. 


ASSIGNMENTS OF ERROR 

Parnell assigns, restated, that the district court erred in (1) 
overruling his motion to compel discovery when the accounting 
records are needed to determine the usual and customary 
charges of Good Samaritan, (2) incorrectly determining that the 
amounts medical care providers actually receive for the services 
they render are not a relevant factor when determining the 
“usual and customary charges” under § 52-401, (3) granting 
Good Samaritan’s motion for summary judgment when an issue 
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of material fact remained as to Good Samaritan’s usual and cus- 
tomary charges, and (4) not finding § 52-401 to be unconstitu- 
tional special legislation. 


STANDARD OF REVIEW 
{1] Whether a statute is constitutional is a question of law; 
accordingly, the Nebraska Supreme Court is obligated to reach 
a conclusion independent of the decision reached by the court 
below. Dykes v. Scotts Bluff Cty. Ag. Socy., ante p. 375, 617 
N.W.2d 817 (2000); State ex rel. Stenberg v. Moore, 258 Neb. 
738, 605 N.W.2d 440 (2000). 


ANALYSIS 

We first note, with respect to Parnell’s first three assignments 
of error, that Parnell presented his argument with respect to “usual 
and customary charges” to this court in Parnell v. Madonna 
Rehab. Hosp., 258 Neb. 125, 602 N.W.2d 461 (1999). In that case, 
we rejected Parnell’s claim that “usual and customary charges” 
should be determined by considering the amounts actually col- 
lected by a service provider, instead of the amount charged. /d. 
Parnell conceded at oral argument that Parnell v. Madonna Rehab. 
Hosp., supra, would be determinative of the issues presented in 
the instant case as well. We agree. We decline to reconsider our 
decision in Parnell v. Madonna Rehab. Hosp. and on that author- 
ity, determine Parnell’s first three assignments of error to be with- 
out merit. We therefore turn to Parnell’s remaining assignment of 
error, Claiming that § 52-401 is special legislation. 

{2,3] A legislative act constitutes special legislation, violative 
of Neb. Const. art. III, § 18, if (1) it creates an arbitrary and 
unreasonable method of classification or (2) it creates a perma- 
nently closed class. Bergan Mercy Health Sys. v. Haven, ante p. 
846, 620 N.W.2d 339 (2000); Pfizer v. Lancaster Cty. Bd. of 
Equal., ante p. 265, 616 N.W.2d 326 (2000). When the 
Legislature confers privileges on a class arbitrarily selected 
from a large number of persons standing in the same relation to 
the privileges, without reasonable distinction or substantial dif- 
ference, then the statute in question has resulted in the kind of 
improper discrimination prohibited by the Nebraska 
Constitution. Bergan Mercy Health Sys. v. Haven, supra. 
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[4,5] A legislative classification, in order to be valid, must be 
based upon some reason of public policy, some substantial dif- 
ference of situation or circumstances, that would naturally sug- 
gest the justice or expediency of diverse legislation with respect 
to the objects to be classified. /d.; Big John’s Billiards v. Balka, 
ante p. 702, 619 N.W.2d 444 (2000). Classifications for the pur- 
pose of legislation must be real and not illusive; they cannot be 
based on distinctions without a substantial difference. Bergan 
Mercy Health Sys. v. Haven, supra. 

The sole argument offered by Parnell in his appellate brief as 
to why § 52-401 is unconstitutional is that it deprives him of the 
benefits of the common fund doctrine. Section 52-401 provides, 
in relevant part: 

Whenever any person employs a physician, nurse, or 
hospital to perform professional service or services of any 
nature, in the treatment of or in connection with an injury, 
and such injured person claims damages from the party 
causing the injury, such physician, nurse, or hospital, as 
the case may be, shall have a lien upon any sum awarded 
the injured person in judgment or obtained by settlement or 
compromise on the amount due for the usual and custom- 
ary charges of such physician, nurse, or hospital applicable 
at the times services are performed... . 


A physician, nurse, or hospital claiming a lien under this 
section shall not be liable for attorney’s fees and costs 
incurred by the injured person in securing the judgment, 
settlement, or compromise, but the lien of the injured per- 
son’s attorney shall have precedence over the lien created 
by this section. 

The latter paragraph of § 52-401 quoted above was enacted 
by the Legislature in response to this court’s decision in In re 
Guardianship & Conservatorship of Bloomquist, 246 Neb. 711, 
523 N.W.2d 352 (1994). In In re Guardianship & Conservator- 
ship of Bloomquist, this court held that liens under § 52-401 
were subject to the common fund doctrine, such that lienholders 
were liable for their pro rata portion of the legal expenses and 
costs where they sought payment out of a judgment or settle- 
ment for the amount of a lien filed pursuant to § 52-401. 
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In response, the Legislature enacted 1995 Neb. Laws, L.B. 
172, which amended § 52-401 to provide, as quoted above, that 
physicians, nurses, or hospitals claiming a lien under § 52-401 
were not liable for attorney fees and costs incurred by the 
injured person in securing the judgment, settlement, or compro- 
mise. It is this language that Parnell argues invalidates § 52-401 
as special legislation because, Parnell claims, persons with 
access to third-party payment for injuries, such as insurance, are 
treated differently from those without such access. 

Parnell argues that our decision in In re Guardianship & 
Conservatorship of Bloomquist, supra, established that when 
either a subrogated third party or a lienholder is benefited by an 
award of funds to a tort victim, the benefited party must share in 
the costs associated with the collection of those funds. Parnell 
notes that in Jn re Guardianship & Conservatorship of 
Bloomquist, 246 Neb. at 725, 523 N.W.2d at 360, this court 
stated that “[t]he lien statute grants hospitals a method of obtain- 
ing a full or partial recovery for the value of services that the 
hospitals would probably have ‘written off’ as uncollectible; and 
while not a windfall to the hospitals, the recovery should not 


- come without costs.” 


Parnell argues that § 52-401, as amended, creates an unrea- 
sonable and arbitrary distinction between those who have access 
to insurance or other source of third-party payment and those 
who do not. Parnell argues that if an insured person, for 
instance, is the victim of a tort-feasor, the victim’s insurer would 
pay the victim’s bill from the medical care provider. The insurer 
would then be entitled to claim a subrogation interest in any 
judgment or settlement the tort victim might collect, but the 
amount the insurer could collect from the judgment or settle- 
ment would be subject to attorney fees and costs pursuant to the 
common fund doctrine. See In re Guardianship & Conservator- 
ship of Bloomquist, supra. 

On the other hand, if an uninsured person is injured by a tort- 
feasor, the medical care provider would be uncompensated and 
would act directly against the victim pursuant to § 52-401. Ifa 
judgment is rendered or settlement reached, the lienholder can 
then collect from the proceeds without being subject to the com- 
mon fund doctrine. Thus, argues Parnell, tort victims with 
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otherwise identical injuries and expenses could ultimately be 
compensated differently because one would obtain the benefit of 
the common fund doctrine and the other would not. 

We confronted similar questions regarding § 52-401 in Bergan 
Mercy Health Sys. v. Haven, ante p. 846, 620 N.W.2d 339 (2000), 
although we specifically reserved judgment on the question of 
the exception to the common fund doctrine, see id. (party did not 
argue issue of common fund doctrine, and court did not consider 
it). We examined the legislative history of 1995 Neb. Laws, L.B. 
172, and determined that it had been decided by the Legislature 
that doctors, nurses, and hospitals should be compensated when 
funds are available from the responsible party. 

The testimony provided at the committee hearing on the 
bill provided support for the stated objectives of the legis- 
lation. The testimony provided by representatives of hospi- 
tals and health care professionals generally established that 
health care providers give care to injured persons without 
regard to a person’s ability to pay for such care, and that 
the restriction placed on § 52-401 by Jn re Guardianship & 
Conservatorship of Bloomquist threatened the fiscal sol- 
vency of health care institutions, particularly to the contin- 
uing ability to afford provision of emergent care to indi- 
gent injured persons. See, generally, Committee on Health 
and Human Services Hearing, L.B. 172, 94th Leg., Ist 
Sess. (February 8, 1995). The testimony also established 
that some health care providers, deprived of the benefit of 
§ 52-401, would resort to immediately pursuing collection 
efforts against injured parties and obtaining judgments 
against them, rather than simply securing a lien and wait- 
ing for a judgment or settlement against the tort-feasor. Jd. 

Bergan Mercy Health Sys. v. Haven, ante at 853-54, 620 N.W.2d 
at 346. 

The concerns expressed by the Legislature in amending 
§ 52-401, and noted by this court in Bergan Mercy Health Sys. 
v, Haven, supra, apply with equal force to the issue raised by 
Parnell in the instant case. The Legislature determined that 
application of the common fund doctrine to health care 
providers would threaten the fiscal solvency of those providers 
and would potentially endanger their ability to continue provid- 
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ing care to indigent injured persons. We noted in Bergan Mercy 
Health Sys. v. Haven that unlike other creditors, physicians, 
nurses, and hospitals may be called upon to provide services 
without first ascertaining the patient’s ability to pay. We con- 
cluded that this was a reasonable distinction, as the public at 
large has a particular interest in encouraging physicians, nurses, 
and hospitals to provide care without regard to the patient’s abil- 
ity to pay. See id. 

The same distinction and the same logic compel us to con- 
clude that physicians, nurses, and hospitals are reasonably dis- 
tinct from other creditors, such as third-party payors, where the 
application of the common fund doctrine is concerned. The log- 
ical consequence of this distinction, as noted by Parnell, is that 
injured parties who are covered by third-party payment schemes 
obtain the benefit of the common fund doctrine, while other 
injured parties do not. This distinction, however, was reasonably 
drawn by the Legislature in order to protect the ability of health 
care providers to offer treatment without first ascertaining the 
patient’s ability to pay, and we cannot say that this policy choice 
was so untenable as to render the statute unconstitutional. 

We also note that, generally, third-party payors are able to 
protect themselves against the application of the common fund 
doctrine. For example, insurers are aware that the doctrine could 
be applied to any subrogation interest they might assert and can 
consider that expense when establishing the premiums that they 
will charge for coverage. Additionally, in In re Guardianship & 
Conservatorship of Bloomquist, 246 Neb. 711, 523 N.W.2d 352 
(1994), the lienholders in that case argued that application of the 
common fund doctrine to them should be limited because of the 
distinction between a subrogation interest and a hospital lien. 
The lienholders argued that, unlike subrogated insurers, hospital 
lienholders have no interest in the injured patient’s cause of 
action against the third-party tort-feasor, no standing to partici- 
pate in the injured patient’s personal injury action, and no sepa- 
rate cause of action against the tort-feasor or the tort-feasor’s 
insurer. See id. 

[6,7] This court, in In re Guardianship & Conservatorship of 
Bloomquist, supra, found that public policy argument to be 
unpersuasive, but that does not compel us to conclude that the 
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distinction identified by the lienholders in that case would not 
support the Legislature’s subsequent decision to amend 
§ 52-401. The Legislature is the appropriate forum for resolu- 
tion of questions concerning public policy. Else v. Else, 219 
Neb. 878, 367 N.W.2d 701 (1985). We have often stated that 
where a statute has been judicially construed and that construc- 
tion has not evoked an amendment, it will be presumed that the 
Legislature has acquiesced in the court’s determination of the 
Legislature’s intent. State v. Neiss, ante p. 691, 619 N.W.2d 222 
(2000). In this instance, the Legislature did not acquiesce and 
exercised its prerogative to change the law. The action taken by 
the Legislature did not exceed its constitutional boundaries. 


CONCLUSION 

For the foregoing reasons, we conclude that Parnell’s assign- 
ments of error are without merit and, therefore, affirm the judg- 
ment of the district court. 

AFFIRMED. 

Hennry, C.J., dissenting. 

I respectfully dissent from the majority opinion insofar as it 
addresses Neb. Const. art III, § 18. As explained by my dissent 
in Bergan Mercy Health Sys. v. Haven, ante p. 846, 620 N.W.2d 
339 (2000), the classes created by Neb. Rev. Stat. § 52-401 
(Reissue 1998) with regard to a special legislation claim are (1) 
the particular class of physicians, nurses, and hospitals who 
receive the privilege of the lien and (2) the general class of 
those who likewise perform services of any nature in the treat- 
ment of, or in connection with, an injury without the privilege 
of the lien. Under the rationale set out in my dissent in Bergan 
Mercy Health Sys., I believe Parnell lacks standing to assert that 
the class of physicians, nurses, and hospitals created by 
§ 52-401 violates Neb. Const. art III, § 18. Accordingly, I with- 
hold any opinion regarding whether § 52-401 violates Neb. 
Const. art III, § 18. 


McCormack, J., dissenting. 

I respectfully dissent. It is obvious from the legislative history 
that the Legislature was responding to complaints from the hos- 
pitals who were unhappy with this court’s decision 1 year before 
in In re Guardianship & Conservatorship of Bloomquist, 246 
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Neb. 711, 523 N.W.2d 352 (1994), wherein we ruled that the 
hospital must pay its proportionate share of the attorney fees 
from the recovery. The amendment to § 52-401 guts the Jn re 
Guardianship & Conservatorship of Bloomquist decision. 

The stated purpose of the amendment to § 52-401 is to pro- 
vide protection to those physicians, hospitals, and nurses who 
treat persons without any regard as to how that person is going 
to pay for those services. I do not have a quarrel with that pur- 
pose and would agree that any physician, hospital, or nurse who, 
when approached by a patient, does not require that before treat- 
ment is rendered, the patient show proof of insurance, medicare, 
or medicaid, or post a cash deposit if there is no insurance, or 
require another guaranty of payment, should get the protection 
of the stated purpose of § 52-401. However, I believe that the 
physicians, hospitals, or nurses seeking the protection afforded 
by § 52-401 should be required to make a showing that they do, 
in fact, regularly render health care without requiring, prior to 
rendering treatment, that the patient is covered by insurance, 
medicare, or medicaid or post a cash deposit, or require another 
guaranty of payment. Unless the physician, hospital, or nurse 
makes such a showing, there is no rational basis for affording 
this physician, hospital, or nurse the protection of § 52-401, and 
§ 52-401 would be unconstitutional as to those particular physi- 
cians, hospitals, or nurses who do not make such a showing. 

This case is troubling for another reason, namely, assignment 
of error No. 1, wherein the district court erred in overruling 
Parneil’s motion to compel discovery for the accounting records 
of Good Samaritan. I joined in the unanimous decision of this 
court in Parnell v. Madonna Rehab. Hosp., 258 Neb. 125, 602 
N.W.2d 461 (1999), as to “usual and customary charges,” and I 
believe that my thinking has changed on this subject. In today’s 
society, the vast majority of patients who enter hospitals or visit 
physicians are insured in one way or another, be that a health 
maintenance or preferred provider organization, standard health 
insurance, medicare, medicaid, et cetera. A substantial number, 
if not the majority, of the medical bills of these persons are dis- 
counted by the insurance payor. To say that the “usual and cus- 
tomary charge” of a hospital is the amount it bills rather than the 
amount that it actually receives in payment is akin to assuming 
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that every person who goes into a new car dealership pays 
“sticker price.” I have no idea what discovery of Good 
Samaritan’s records would show as to the “usual and custom- 
ary” amount actually collected as opposed to the gross amount 
of its bill before discounts, but I believe that the trial court 
abused its discretion in denying Parnell access to this informa- 
tion which, in turn, may have provided the basis for this court to 
reconsider its decision in Parnell v. Madonna Rehab. Hosp. 1 
respectfully submit that this discovery would also have shed 
light, and therefore be relevant, on whether Good Samaritan 
accepts all patients without requiring, before treatment is ren- 
dered, that the patient show proof of insurance, medicare, or 
medicaid or post a cash deposit, or require another guaranty of 
payment. 

Additional reasons for my dissent can be found in my dissent 
in Bergan Mercy Health Sys. v. Haven, ante p. 846, 620 N.W.2d 
339 (2000), and will not be reiterated here. , 


THOMAS E. HAMILTON, INDIVIDUALLY AND ON BEHALF OF 
ELIZABETH A. HAMILTON ET AL., MINOR CHILDREN, APPELLANT, 
v. SHARON M. FOSTER, APPELLEE. 

620 N.W. 2d 103 


Filed December 15, 2000. No. S-99-1349. 


1. Pleadings: Appeal and Error. Whether a petition states a cause of action is a ques- 
tion of law, regarding which an appellate court has an obligation to reach a conclu- 
sion independent of that of the inferior court. 

2. Demurrer: Pleadings: Appeal and Error. When reviewing an order sustaining a 
demurrer, an appellate court accepts the truth of the facts which are well pled, together 
with the proper and reasonable inferences of law and fact which may be drawn there- 
from, but does not accept as true the legal conclusions of the pleader. 

3. Child Custody: Jurisdiction: States. The Nebraska Child Custody Jurisdiction Act, 

i Nebraska’s version of the Uniform Child Custody Jurisdiction Act, speaks to the 
junisdiction of courts of this state to modify child custody decisions initially deter- 
mined in the courts of other states. 

4. __:__:___. The end goal of the Nebraska Child Custody Jurisdiction Act is that 
litigation concerning the custody of a child take place in the state which can best 
decide the case. 

5. __:__: __. Neb. Rev. Stat. § 43-1214 (Reissue 1998) establishes a strong prefer- 
ence for the state which originally determined custody to exercise its continuing juris- 
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diction if the jurisdictional prerequisites enumerated in the Nebraska Child Custody 
Jurisdiction Act are satisfied. 

___:__:___. Under Neb. Rev. Stat. § 43-1214 (Reissue 1998), it must first be deter- 
mined whether the issuing state appears to have continuing exclusive jurisdiction 
under the jurisdictional prerequisites enumerated in the Uniform Child Custody 
Jurisdiction Act. 

Child Custody: Modification of Decree: Jurisdiction: States. If the issuing state no 
longer has continuing exclusive jurisdiction, a custody decree may be modified by a 
Nebraska court if Nebraska itself has jurisdiction under the Nebraska Child Custody 
Jurisdiction Act. 

Child Custody: Jurisdiction: States: Proof. When the issuing state no longer has 
continuing exclusive jurisdiction, Neb. Rev. Stat. § 43-1214(1)(a) (Reissue 1998) is 
satisfied and there is no requirement that a petitioner also show that the issuing state 
“declined” jurisdiction. 

Child Custody: Modification of Decree: Jurisdiction: States. If the issuing state 
continues to have jurisdiction under the jurisdictional prerequisites enumerated in the 
Uniform Child Custody Jurisdiction Act, that exclusive jurisdiction cannot be vitiated 
by another state. In such a case, the issuing state must first decline to exercise juris- 
aicson DerOre a custody decree may be modified in another state. 

___: __!___: __. The state which initially enters a custody decree may lose con- 
tinuing exclusive jurisdiction to modify the decree if it loses all or almost all connec- 
tion with the child. 

Jurisdiction. Continuing exclusive jurisdiction is not without limits. 

Child Custody: Jurisdiction: States. When a child and all parties have moved away 
from the state in which an’ initial custody decree was granted, deference to that state’s 
continuing jurisdiction is no longer required. 

Child Custody: Modification of Decree: Jurisdiction: States. Generally, when 
another state has entered a child custody decree and one of the parents remains a res- 
ident of that state, the courts of this state are without jurisdiction to modify custody 
unless the first state affirmatively declines jurisdiction. 

Child Custody: Jurisdiction: States. The fact that a parent continues to reside in the 
issuing state is not alone sufficient to show that the issuing state retains continuing 
exchisive jurisdiction. 

___:___:__. In order for the issuing state to retain continuing exclusive jurisdiction, 
not only must a parent or other contestant reside in that state, but the child must con- 
tinue to have a significant connection with that state. 

Child Custody: Jurisdiction: States: Visitation. The state in which the initial decree 
was entered has exclusive continuing jurisdiction to modify an initial custody decree 
if (1) one of the parents continues to reside in the decree state and (2) the child con- 
tinues to have some connection with the decree state, such as visitation. 

Child Custody: Modification of Decree: Jurisdiction: States. The issuing court 
will continue to have modification jurisdiction so long as one of the parties remains 
in the state and so long as the child’s contact with the state continues to be more than 
slight. When all parties move out of the issuing state or when a parent remains in the 
issuing state but has no contact with the child, contact with the issuing state has 
become slight. . 
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Parent and Child: Jurisdiction. Even if a parent resides in the issuing state, that state 
may still lose continuing exclusive jurisdiction if that parent does not maintain con- 
tact with the child. : 

Child Custody: Jurisdiction. Under the Nebraska Child Custody Jurisdiction Act, 
one of the circumstances under which a Nebraska court may exercise jurisdiction in a 
child custody case is when Nebraska is the child’s home state. 

Child Support: States. The general purpose of the Uniform Interstate Family 
Support Act is to unify state laws relating to the establishment, enforcement, and 
modification of child support orders. 

___: __. The goal of the Uniform Interstate Family Support Act is to streamline and 
expedite interstate enforcement of support decrees and to eliminate the problems aris- 
ing from multiple or conflicting support orders from various states by providing for 
one tribunal to have continuing and exclusive jurisdiction to establish or modify a 
child support order. 

___: __. The Uniform Interstate Family Support Act provides a system where only 
one child support order may be in effect at any one time.. 

Child Support: Modification of Decree: Jurisdiction: States. The Uniform 
Interstate Family Support Act allows, under certain circumstances, a Nebraska court 
to enforce or modify a support order issued in another state or to establish a support 
order on behalf of a nonresident of this state when a Nebraska court has jurisdiction 
over the person obligated to pay support. 

Child Support: States. The Uniform Interstate Family Support Act does not create 
an independent duty of support. 

Child Support: Liability. Neb. Rev. Stat. § 43-1402 (Reissue 1998), which deals 
with liability for child support, speaks in terms of only parents, the mother and father, 
being liable for the support of children. 

Parent and Child: Words and Phrases. A person standing in loco parentis to a child 
is one who has put himself or herself in the situation of a lawful parent by assuming 
the obligations incident to the parental relationship, without going through the for- 
malities necessary to a legal adoption, and the rights, duties, and liabilities of such 
person are the same as those of the lawful parent. 

Parent and Child. In order to stand in loco parentis, one must assume all obligations 
incident to the parental relationship. 

___. Once the person alleged to be in loco parentis no longer discharges all duties 
incident to the parental relationship, the person is no longer in loco parentis. 

__. Termination of the in loco parentis relationship also terminates the correspond- 
ing rights and responsibilities afforded thereby. 

___. Once the person alleged to be in loco parentis denies the obligation to support 
the child, the in loco parentis relationship terminates. 

Demurrer: Pleadings. If, upon the sustainment of a demurrer, it is clear that no rea- 
sonable possibility exists that an amendment will correct a pleading defect, leave to 
amend need not be granted. 


Appeal from the District Court for Douglas County: J. 


MICHAEL CoFFeEy, Judge. Affirmed in part, and in part reversed 
and remanded for further proceedings. 
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Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


HENpry, C.J. 
INTRODUCTION 

Thomas E. Hamilton brought this action against his former 
girl friend, Sharon M. Foster, requesting that the court award 
sole custody of Hamilton’s three granddaughters to Hamilton 
and order Foster to pay child support. Foster demurred to 
Hamilton’s petition for failure to state a cause of action. The dis- 
trict court sustained the demurrer and dismissed the action. 
Hamilton appealed, and we moved the case to our docket pur- 
suant to our authority to regulate the caseloads of this court and 
the Nebraska Court of Appeals. See Neb. Rev. Stat. 
§ 24-1106(3) (Reissue 1995). 


BACKGROUND 

Hamilton’s petition alleges, inter alia, the following: For 14 
years, Hamilton and Foster lived together and held themselves 
out to be husband and wife, although the two were never mar- 
ried. For approximately 10 years, Hamilton’s three granddaugh- 
ters resided with Hamilton and Foster. 

On May 21, 1993, the district court for Denver, Colorado, 
entered an order awarding “permanent custody” of the three 
children to Hamilton and Foster. The order provided that the 
children’s parents, Wendy Rettig and Stephen Rettig, were not 
to have visitation with the children. The court also ordered 
Wendy Rettig to pay $25 per month and Stephen Rettig to pay 
$100 per month in child support. The matter was then reviewed 
on January 18, 1994, resulting in the child support obligation of 
Stephen Rettig to be increased to $200 per month. In addition, 
the Rettigs were not to have visitation with the children unless 
authorized by the children’s therapist. No further review of the 
case was scheduled. Copies of both the May 21, 1993, and 
January 18, 1994, orders from the Colorado court were incorpo- 
rated in Hamilton’s petition. 
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Hamilton further alleged that the Rettigs have not had any 
contact with the children since January 1994. The Rettigs’ exact 
whereabouts are unknown, other than that Stephen Rettig 
resides in Denver, Colorado, and Wendy Rettig may reside in 
Las Vegas, Nevada. The Rettigs have not paid any child support 
for the children, and the likelihood of the Rettigs providing sup- 
port is, according to Hamilton’s petition, “nonexistent.” 

In 1997, Hamilton, Foster, and the children moved to Omaha, 
Nebraska. In July 1999, Hamilton and Foster separated. 
Hamilton and the children moved to another residence in 
Omaha. Foster also continues to reside in Omaha. 

On October 8, 1999, Hamilton filed a petition in Douglas 
County District Court requesting that he be awarded sole cus- 
tody of the three children and that Foster be afforded reasonable 
visitation and be required to pay support for the children. 
Hamilton based his petition on the Nebraska Child Custody 
Jurisdiction Act (NCCJA), Neb. Rev. Stat. §§ 43-1201 to 
43-1225 (Reissue 1998), and the Uniform Interstate Family 
Support Act (UIFSA), Neb. Rev. Stat. §§ 42-701 to 42-7,105 
(Reissue 1998). 

In response, Foster filed a demurrer, claiming that Hamilton’s 
petition failed to state a cause of action because Foster had no 
legal duty to provide support for the children under UIFSA or 
any other statute. In an order dated November 24, 1999, the dis- 
trict court sustained Foster’s demurrer, finding that the petition 
failed to state a cause of action. The court further determined 
that Hamilton would be unable to amend his petition to state a 
cause of action because neither UIFSA nor any other statute 
imposed a duty upon Foster to provide support for the children. 
The order did not specifically address the reason for dismissing 
Hamilton’s request for sole custody pursuant to the NCCIJA. 
Hamilton now appeals. 


ASSIGNMENTS OF ERROR 
Hamilton claims, restated and summarized, that the district 
court erred in (1) determining that Hamilton had not stated a 
cause of action under the NCCJA and sustaining Foster’s demur- 
rer as to that claim, (2) finding that Hamilton’s petition failed to 
State a cause of action under UIFSA, (3) failing to find that Foster 
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had a duty to support the children under UIFSA based on the fact 
that she was named joint custodian of the children pursuant to the 
Colorado custody order, and (4) not allowing Hamilton to amend 
his petition to allege facts sufficient to show that Foster had a duty 
to support the children under the doctrine of in loco parentis. 


STANDARD OF REVIEW 

[1,2] Whether a petition’states a cause of action is a question 
of law, regarding which an appellate court has an obligation to 
reach a conclusion independent of that of the inferior court. 
Brown v. Social Settlement Assn., 259 Neb. 390, 610 N.W.2d 9 
(2000). When reviewing an order sustaining a demurrer, an 
appellate court accepts the truth of the facts which are well pled, 
together with the proper and reasonable inferences of law and 
fact which may be drawn therefrom, but does not accept as true 
the legal conclusions of the pleader. /d. 


ANALYSIS 


HAMILTON’S CLAIM UNDER NCCJA 

Hamilton claims that the district court erred in determining 
that Hamilton had not stated a cause of action under the NCCJA 
and sustaining Foster’s demurrer as to that claim. The district 
court’s order did not specifically address Hamilton’s custody 
claim, other than to simply dismiss the entire case based on the 
determination that Foster had no duty to pay child support. 

[3,4] The NCCJA, Nebraska’s version of the Uniform Child 
Custody Jurisdiction Act (UCCJA), speaks to the jurisdiction of 
courts of this state to modify child custody decisions initially 
determined in the courts of other states. § 43-1203. See, also, 
Dorszynski v. Reier, 6 Neb. App. 877, 578 N.W.2d 457 (1998). 
The end goal of the NCCIJA is that litigation concerning the cus- 
. tody of a child take place in the state which can best decide the 
case. § 43-1201. See, also, Dorszynski, supra. 

In the present case, the Colorado court entered an initial cus- 
tody decree awarding permanent custody of the children to 
Hamilton and Foster. By filing a petition under the NCCJA in 
Douglas County District Court, Hamilton sought to have the 
Colorado custody decree modified in Nebraska, awarding sole 
custody to Hamilton. 
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Section 43-1214 of the NCCJA, which is identical to § 14 of 
the UCCJA, provides for a court in this state to modify a custody 
decree issued in another state under certain circumstances. 
Section 43-1214(1) states: 

If a court of another state has made a custody decree, a 
court of this state shall not modify that decree unless (a) it 
appears to the court of this state that the court which ren- 
dered the decree does not now have jurisdiction under 
jurisdictional prerequisites substantially in accordance 
with sections 43-1201 to 43-1225 or has declined to 
assume jurisdiction to modify the decree and (b) the court 
of this state has jurisdiction. 

[5] This section establishes a strong preference for the state 
which originally determined custody to exercise its continuing 
jurisdiction if the jurisdictional prerequisites enumerated in that 
State’s version of the UCCIA are satisfied. State ex rel. Grape v. 
Zach, 247 Neb. 29, 524 N.W.2d 788 (1994). Such jurisdictional 
prerequisites are set forth in § 43-1203, which provides in rele- 
vant part: 

(1) A court of this state which is competent to decide 
child custody matters has jurisdiction to make a child cus- 
tody determination by initial or modification decree if: 

(a) This state (i) is the home state of the child at the time 
of commencement of the proceeding, or (ii) had been the 
child’s home state within six months before commence- 
ment of the proceeding .... 

(b) It is in the best interest of the child that a court of 
this state assume jurisdiction because (i) the child and his 
or her parents, or the child and at least one contestant, have 
a significant connection with this state and (ii) there is 
available in this state substantial evidence concerning the 
child’s present or future care, protection, training, and per- 
sonal relationships. 

Colorado has enacted substantially similar jurisdictional prereq- 
uisites which were in effect at the time Hamilton’s petition was 
filed. See Colo. Rev. Stat. Ann. § 14-13-104 (West 1997). 

[6-9] In determining whether a Nebraska court should exer- 
cise jurisdiction to modify a custody decree issued in another 
State, we begin with § 43-1214. See Range v. Range, 232 Neb. 
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410, 440 N.W.2d 691 (1989). See, also, Kumar v. Superior 
Court of Santa Clara Cty., 32 Cal. 3d 689, 652 P.2d 1003, 186 
Cal. Rptr. 772 (1982). Under this section, it must first be deter- 
mined whether the issuing state appears to have continuing 
exclusive jurisdiction under the jurisdictional prerequisites enu- 
merated in the UCCIA. See § 43-1214(1)(a). See, also, State in 
Interest of D.S.K., 792 P.2d 118 (Utah App. 1990). If the issuing 
state no longer has continuing exclusive jurisdiction, a custody 
decree may be modified by a Nebraska court if Nebraska itself 
has jurisdiction under the NCCJA. § 43-1214(1)(a) and (b). See, _ 
also, State in Interest of D.S.K, supra. When the issuing state no 
longer has continuing exclusive jurisdiction, § 43-1214(1)(a) is 
satisfied and there is no requirement that a petitioner also show 
that the issuing state “declined” jurisdiction. See, State in 
Interest of D.S.K., supra; Kumar, supra. However, if the issuing 
state continues to have jurisdiction under the jurisdictional pre- 
requisites enumerated in its version of the UCCJA, that exclu- 
sive jurisdiction cannot be vitiated by another state. See State in 
Interest of D.S.K., supra. In such a case, the issuing state must 
first decline to exercise jurisdiction before a custody decree may 
be modified in another state. Id.; Kumar, supra. See, also, 
§ 43-1214(1)(a). 

Thus, in order to satisfy § 43-1214(1)(a), Hamilton must 
plead facts sufficient to show one of two things: (1) that the 
Colorado court which rendered the initial decree does not now 
have jurisdiction under jurisdictional prerequisites substantially 
in accordance with the NCCJA or (2) if the Colorado court con- 
tinues to have jurisdiction, that it has declined to assume juris- 
diction to modify the decree. Hamilton has not alleged in his 
petition that Colorado has declined to assume jurisdiction. 
However, if Hamilton has pled facts sufficient to show that 
Colorado no longer has continuing exclusive jurisdiction, he 
may still satisfy § 43-1214(1)(a). 

[10,11] The state which initially enters a custody decree may 
lose continuing exclusive jurisdiction to modify the decree if it 
loses all or almost all connection with the child. Range, supra. 
See, also, Butler v. Grant, 714 A.2d 747 (Del. 1998); Lough v. 
Superior Court (Lough), 8 Cal. App. 4th 136, 10 Cal. Rptr. 2d 
250 (1992); Kumar, supra. Clearly, continuing exclusive juris- 
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diction is not without limits. In re Gloria F., 212 Cal. App. 3d 
576, 260 Cal. Rptr. 706 (1989). 

Professor Bodenheimer, reporter for the special committee 
which drafted the UCCJA, provided the following often-quoted 
interpretation of § 14 of the UCCIJA: 

In other words, the continuing jurisdiction of the prior 
court is exclusive. Other states do not have jurisdiction to 
modify the decree. They must respect and defer to the prior 
state’s continuing jurisdiction. . .. 


Exclusive continuing jurisdiction is not affected by the 
child’s residence in another state for six months or more. 
Although the new state becomes the child’s home state, 
significant connection jurisdiction continues in the state of 
the prior decree where the court record and other evidence 
exists and where one parent or another contestant contin- 
ues to reside. Only when the child and all parties have 
moved away is deference to another state’s continuing 
jurisdiction no longer required. 

Brigitte M. Bodenheimer, Interstate Custody: Initial 
Jurisdiction and Continuing Jurisdiction Under the UCCJA, 14 
Fam. L.Q. 203, 214-15 (1981). 

[12] Likewise, this court has recognized that when a child and 
all parties have moved away from the state in which an initial 
custody decree was granted, deference to that state’s continuing 
jurisdiction is no longer required. Smith-Helstrom v. Yonker, 249 
Neb. 449, 544 N.W.2d 93 (1996). Deference to the issuing 
State’s continuing jurisdiction is no longer required because 
when the child and the parents have moved away from the issu- 
ing state, the issuing state no longer meets the jurisdictional pre- 
requisites of § 43-1203(b). 

[13-15] This court has further stated that generally, when 
another state has entered a child custody decree and one of the 
parents remains a resident of that state, the courts of this state 
are without jurisdiction to modify custody unless the first state 
affirmatively declines jurisdiction. In re Interest of L.W., 241 
Neb. 84, 486 N.W.2d 486 (1992); In re Interest of J.L.H., J.L.H., 
and R.H., 2 Neb. App. 40, 507 N.W.2d 641 (1993). However, the 
fact that a parent continues to reside in the issuing state is not 
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alone sufficient to show that the issuing state retains continuing 
exclusive jurisdiction. The UCCJA is not meant to simply medi- 
ate jurisdictional disputes, but to direct litigation to the state best 
able to resolve it. In re Gloria F., supra. Thus, in order for the 
issuing state to retain continuing exclusive jurisdiction, not only 
must a parent or other contestant reside in that state, but the 
child must continue to have a “significant connection” with that 
state. § 43-1203(b)(i). 

The comments to § 14 of the UCCJA provide guidance as to 
under what circumstances an issuing state would lose continu- 
ing jurisdiction, stating: 

In order to achieve greater stability of custody arrange- 
ments and avoid forum shopping, subsection (a) declares 
that other states will defer to the continuing jurisdiction of 
the court of another state as long as that state has jurisdic- 
tion under the standards of this Act. In other words, all 
petitions for modification are to be addressed to the prior 
State if that state has sufficient contact with the case.... 
If, however, all the persons involved have moved away or 
the contact with the state has otherwise become slight, 
modification jurisdiction would shift elsewhere. 
(Emphasis supplied.) Unif. Child Custody Jurisdiction Act § 14, 
comment, 9IA U.L.A. 580 (1999). 

Professor Bodenheimer provides the following example of a 
Situation in which the issuing state would no longer have con- 
tinuing exclusive jurisdiction to modify that decree: 

A typical example is the case of the couple who are 
divorced in state A, their matrimonial home state, and 
whose children are awarded to the wife, subject to visita- 
tion rights of the husband. Wife and children move to state 
B, with or without permission of the court to remove the 
children. State A has continuing jurisdiction and the courts 
in state B may not hear the wife’s petition to make her the 
sole custodian, eliminate visitation rights, or make any 
other modification of the decree, even though state B has 
in the meantime become the “home state” under section 3. 
The jurisdiction of state A continues and is exclusive as 
long as the husband lives in state A unless he loses contact 
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with the children, for example, by not using his visitation 

privileges for three years. 
(Emphasis supplied.) Brigitte M. Bodenheimer, The Uniform 
Child Custody Jurisdiction Act: A Legislative Remedy for 
Children Caught in the Conflict of Laws, 22 Vand. L. Rev. 1207, 
1237 (1969). See, also, Marriage of Greenlaw, 123 Wash. 2d 
593, 869 P.2d 1024 (1994); State in Interest of D.S.K., 792 P.2d 
118 (Utah App. 1990); Kumar v. Superior Court of Santa Clara 
Cty., 32 Cal. 3d 689, 652 P.2d 1003, 186 Cal. Rptr. 772 (1982). 

[16] The majority of courts that have considered the issue of 
continuing jurisdiction have followed Professor Bodenheimer’s 
reading of the UCCJA and have held that “ ‘the state in which 
the initial decree was entered has exclusive continuing jurisdic- 
tion to modify the initial decree if: (1) one of the parents con- 
tinues to reside in the decree state; and (2) the child continues to 
have some connection with the decree state, such as visitation.’ ” 
Butler v. Grant, 714 A.2d 747, 752 (Del. 1998), quoting 
Marriage of Greenlaw, supra. See, also, State in Interest of 
D.S.K., supra; Lough v. Superior Court (Lough), 8 Cal. App. 4th 
136, 10 Cal. Rptr. 2d 250 (1992); Daves v. Daves, 173 Cal. App. 
3d 97, 218 Cal. Rptr. 879 (1985). 

[17,18] As stated in Marriage of Greenlaw, 123 Wash. 2d at 
597, 869 P.2d at 1027, the issuing court will continue to have 
modification jurisdiction “so long as one of the parties remains 
in the state and so long as the child’s contact with the state con- 
tinues to be more than slight.” When all parties move out of the 
issuing state or when a parent remains in the issuing state but 
has no contact with the child, contact with the issuing state has 
become slight. Daves, supra. Thus, even if a parent resides in 
the issuing state, that state may still lose continuing exclusive 
jurisdiction if that parent does not maintain contact with the 
child. In such a case, the child no longer has a “significant con- 
nection” with the issuing state as required under 
§ 43-1203(b)(i), and the issuing state no longer meets the juris- 
dictional prerequisites of the UCCJA. 

In the present case, the biological father resides in Colorado, 
the issuing state. However, the father does not have custody or 
visitation rights and has had no contact with the children since 


898 260 NEBRASKA REPORTS 


1994. Hamilton, Foster, and the children have all moved away 
from the State of Colorado, and according to Hamilton’s peti- 
tion, the children have not lived in Colorado since 1992. The 
children have lived in Nebraska since 1997. The children’s only 
arguable connection with the State of Colorado is that their bio- 
logical father, who has had no contact with the children since 
1994, resides in that state. Accepting as true the facts pled and 
the reasonable inferences therefrom, Hamilton has alleged facts 
sufficient to show that Colorado has lost all or almost all con- 
nection with the children and thus no longer has continuing 
jurisdiction. Because Colorado no longer has continuing juris- 
diction, Hamilton is not required to show that Colorado has 
declined jurisdiction. Hamilton has pled facts sufficient to sat- 
isfy § 43-1214(1)(a). 

[19] The next step in this analysis is to determine whether 
Hamilton has sufficiently alleged that Nebraska has acquired 
jurisdiction over the case as required by § 43-1214(1)(b). Under 
the NCCJA, one of the circumstances under which a Nebraska 
court may exercise jurisdiction in a child custody case is when 
Nebraska is the child’s “home state.” § 43-1203(a). “Home state” 
is defined as “‘the state in which the child immediately preceding 
the time involved lived with his or her parents, a parent, or a per- 
son acting as parent, for at least six consecutive months.” 
§ 43-1202(5). In his petition, Hamilton alleged that he, Foster, 
and the children had been residents of Nebraska for over 1 year 
at the time of the filing of the petition and continued to reside in 
Nebraska. Thus, Nebraska is now the children’s home state, and 
the Nebraska court could properly exercise jurisdiction. 

Hamilton’s petition also includes the additional information 
required as part of a pleading under the NCCIJA. See § 43-1209 
(requiring that pleading include children’s present address and 
addresses over past 5 years, names and addresses of persons 
with whom children lived during that period, whether that party 
has participated in any other litigation concerning custody of 
these children, whether there is another pending custody pro- 
ceeding regarding these children, and whether that party knows 
of any person not party to proceedings who has physical cus- 
tody, or claims to have custody or visitation rights). The trial 
court granted Foster’s demurrer on the ground that Foster had no 
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legal duty to support the children, but failed to address the issue 
of whether the Nebraska court had jurisdiction to modify the 
Colorado custody order with respect to the issue of custody 
only. We determine that Hamilton has alleged sufficient facts to 
state a cause of action for modification of custody under 
§ 43-1214. Thus, the district court erred insofar as it sustained 
Foster’s demurrer and dismissed Hamilton’s custody claim 
under the NCCJA. 


HaMILTON’S CLAIM UNDER UIFSA 

The trial court also dismissed Hamilton’s claim for child sup- 
port, determining that Hamilton did not state a cause of action 
against Foster for child support under UIFSA. The court further 
determined that Hamilton could not amend his petition to estab- 
lish a legal duty on the part of Foster to pay support. Hamilton 
asserts that his petition contained sufficient facts to state a cause 
of action under UIFSA. Foster claims that UIFSA is simply not 
applicable to the claim Hamilton is asserting in this case. 

[20-24] UIFSA, as its name implies, deals with the interstate 
enforcement and modification of support orders. The general 
purpose of UIFSA is to unify state laws relating to the estab- 
lishment, enforcement, and modification of child support orders. 
Groseth v. Groseth, 257 Neb. 525, 600 N.W.2d 159 (1999); 
Kasdan v. Berney, 587 N.W.2d 319 (Minn. App. 1999). The goal 
of UIFSA is to streamline and expedite interstate enforcement 
of support decrees and to eliminate the problems arising from 
multiple or conflicting support orders from various states by 
providing for one tribunal to have continuing and exclusive 
jurisdiction to establish or modify a child support order. See, 
OCSE v. Clemmons, 65 Ark. App. 84, 984 S.W.2d 837 (1999); 
Reis v. Zimmer, 263 A.D.2d 136, 700 N.Y.S.2d 609 (1999); In re 
Marriage of Zinke, 967 P.2d 210 (Colo. App. 1998); Cowan v. 
Moreno, 903 S.W.2d 119 (Tex. App. 1995). UIFSA provides a 
system where only one child support order may be in effect at 
any one time. See Unif. Interstate Family Support Act, Prefatory 
Note, 9IB U.L.A. 241 (1999). See, also, Linn v. Child Support 
Enforcement, 736 A.2d 954 (Del. 1999). UIFSA allows, under 
certain circumstances, a Nebraska court to enforce or modify a 
support order issued in another state or to establish a support 
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order on behalf of a nonresident of this state when a Nebraska 
court has jurisdiction over the person obligated to pay support. 
See §§ 42-701 to 42-7,105. Hamilton asserts that under UIFSA, 
“[a] person can assume a duty to support a child.” Brief for 
appellant at 12. However, UIFSA does not create an indepen- 
dent duty of support. The purpose of UIFSA in regard to child 
support is to enforce or establish a child support order against 
someone who has a duty to pay support or to modify an existing 
child support order when interstate aspects are involved. See 
§ 42-714. Thus, Hamilton cannot use UIFSA to create a duty on 
Foster’s part to pay support. UIFSA’s provisions may only be 
used to enforce an existing support order, establish a support 
order where no order has previously been established, or mod- 
ify an existing support order. See §§ 42-714 and 42-733. 
Hamilton may utilize UIFSA only if his claim fits one of these 
categories. The claim does not fit for several reasons. 

First, Hamilton’s claim is not for enforcement of a child sup- 
port order issued in another state. He is not seeking enforcement 
of the biological parents’ child support obligation as established 
in the Colorado order. Hamilton’s petition states that any possi- 
bility that the biological parents will pay support is nonexistent. 

Second, Hamilton’s claim is not for the establishment of a 
child support order. Section 42-733 provides in relevant part: 
“(a) If a support order entitled to recognition under the Uniform 
Interstate Family Support Act has not been issued, a responding 
tribunal of this state may issue a support order if: (1) the indi- 
vidual seeking the order resides in another state... .” 

This section is inapplicable to Hamilton’s claim for two rea- 
sons. Section 42-733 applies only when a support order entitled 
to recognition under UIFSA “has not been issued.” In the pres- 
ent case, a support order entitled to recognition regarding these 
children has been issued by the Colorado court. Section 42-711 
provides for recognition of support orders under UIFSA. This 
section provides that if “only one tribunal has issued a child sup- 
port order, the order of that tribunal controls and must be so rec- 
ognized.” § 42-711(a). In the present case, only one tribunal has 
issued a support order, and thus the Colorado order is entitled to 
recognition and is the controlling order. Additionally, under 
§ 42-733(a)(1), the individual seeking the order must reside in 
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another state. In the present case, Hamilton, the person seeking 
the order, does not reside in another state, but resides in 
Nebraska. Thus, this situation does not involve the establish- 
ment of a support order under § 42-733. 

Third, Hamiliton’s claim is not for modification of a support 
order recognized under UIFSA. Sections 42-746 and 42-747.01 
provide for modification of a child support order issued in 
another state. However, the facts as pled by Hamilton show that 
§ 42-747.01 is not applicable in this case. This section provides 
in relevant part: “If all of the parties who are individuals reside 
in this state and the child does not reside in the issuing state, a 
tribunal of this state has jurisdiction to enforce and to modify 
the issuing state’s child support order in a proceeding to register 
that order.” § 42-747.01 (a). 

In the present case, all of the parties to the original child sup- 
port order do not reside in Nebraska. Only Hamilton, Foster, and 
the children reside in Nebraska. According to Hamilton’s peti- 
tion, the biological parents, who were ordered to pay support 
under the Colorado order, do not reside in Nebraska. Thus, all 
parties to the original Colorado support order which Hamilton 
seeks to modify do not reside in Nebraska and § 42-747.01 is 
not applicable. 

When § 42-747.01 is not applicable, § 42-746 may allow 
modification of a support order entered in another state. Section 
42-746 provides in relevant part: 

(a) After a child support order issued in another state has 
been registered in this state, the responding tribunal of this 
state may modify that order only if section 42-747.01 does 
not apply and after notice and hearing it finds that: 

(1) the following requirements are met: 

(i) the child, the individual obligee, and the obligor do 
not reside in the i issuing state; 

(ii) a petitioner who is a nonresident of this state seeks 
modification; and 

(iii) the respondent is subject to the personal jurisdiction 
of the tribunal of this state; or 

(2) the child, or a party who is an individual, is subject 
to the personal jurisdiction of the tribunal of this state and 
all of the parties who are individuals have filed written 
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consents in the issuing tribunal for a tribunal of this state 
to modify the support order and assume continuing, exclu- 
sive jurisdiction over the order. 

The facts as pled by Hamilton reveal that § 42-746 is not 
applicable in this case. This section is inapplicable because the 
petitioner, Hamilton, is not a “nonresident” of this state as 
required under § 42-746(a)(ii). Hamilton’s petition states that he 
is a resident of Nebraska. Furthermore, Hamilton’s petition con- 
tains no allegation that the parties have agreed by written con- 
sent to submit to the jurisdiction of the Nebraska court under 
§ 42-746(a)(2). Hamilton would be unable to amend his petition 
to make such an allegation. Even if Hamilton could obtain the 
biological parents’ consent, it is reasonable to infer from the 
facts pled that Foster would not be willing to file a consent 
allowing modification to take place in Nebraska. Thus, neither 
§ 42-746 nor § 42-747.01, which allow for modification of sup- 
port orders, apply under the circumstances of this case. 

We conclude that UIFSA provisions are not applicable in the 
present case because Hamilton’s claim does not fit any of the 
three situations under which UIFSA may be utilized regarding 
child support. The UIFSA provisions relating to enforcement, 
establishment, or modification of child support orders simply do 
not apply to Hamilton’s claim. 

Hamilton’s petition also fails to allege facts sufficient to 
establish a duty of support on Foster’s part on any other basis. 
In his petition, Hamilton alleges that “under the Uniform 
Interstate Family Support Act, the Respondent, as joint perma- 
nent custodian of the minor children owes a duty of support to 
the minor children.” Hamilton cites the Alabama case of Ex 
parte Lipscomb, 660 So. 2d 986 (Ala. 1994), in support of this 
proposition. In Ex parte Lipscomb, a grandfather and his wife, 
who was not the child’s biological grandmother, were granted 
“legal custody” of the grandfather’s grandchild pursuant to an 
Alabama statute which expressly provided for this type of cus- 
tody arrangement. The child’s mother was incarcerated, but 
her parental rights had not been terminated. The grandfather 
and his wife divorced. The wife was granted custody of the 
grandchild, and the grandfather was ordered to pay support. 
The grandfather appealed the order of support, contending that 
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he had no legal duty to pay support. The Alabama Supreme 
Court determined that the grandfather had a duty to support the 
child because he was granted “legal custody” of the child pur- 
suant to the Alabama statute that specifically provided for the 
grant of such custody and a consequent duty of support. The 
court determined that because, at the time of the divorce, the 
grandfather had “legal custody” as specifically defined by the 
statute, he had a duty to pay child support as ordered in the 
divorce decree. 

[25] Ex parte Lipscomb is clearly distinguishable from the . 
present case. Ex parte Lipscomb did not involve any interstate 
issues. The majority of the court in Ex parte Lipscomb simply 
determined that the Alabama legal custody statute created a duty 
of support in Alabama, the state in which the support order was 
originally sought. Nebraska has no similar statute. Section 
43-1402, which deals with liability for child support, speaks in 
terms of only parents, the “mother” and “father,” being liable for 
the support of children. Furthermore, as previously determined, 
UIFSA does not create an independent duty of support and, in 
any event, UIFSA is not applicable to Hamilton’s claim. 
Hamilton has failed to allege a duty on Foster’s part to support 
the children under this theory and would be unable to amend his 
petition to establish such a duty under these circumstances. 

[26] Finally, Hamilton claims that the trial court erred in not 
allowing him to amend his petition to assert a duty on the part 
of Foster to pay child support under the doctrine of in loco par- 
entis. A person standing in loco parentis to a child is one who 
has put himself or herself in the situation of a lawful parent by 
assuming the obligations incident to the parental relationship, 
without going through the formalities necessary to a legal adop- 
tion, and the rights, duties, and liabilities of such person are the 
same as those of the lawful parent. Weinand v. Weinand, ante p. 
146, 616 N.W.2d 1 (2000); State on behalf of Hopkins v. Batt, 
253 Neb. 852, 573 N.W.2d 425 (1998). The assumption of the 
relationship is a question of intention, which may be shown by 
the acts and declarations of the person alleged to stand in that 
relationship. Jd. Hamilton argues that he was not permitted to 
amend his petition to show such relationship between Foster and 
the children. 
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[27-29] In order to stand in loco parentis, one must assume all 
obligations incident to the parental relationship. Weinand, 
supra. These obligations include providing support for the child 
and providing day-to-day care for the child. See id. Once the 
person alleged to be in loco parentis no longer discharges all 
duties incident to the parental relationship, the person is no 
longer in loco parentis. See Weinand, supra. See, also, Quintela 
v. Quintela, 4 Neb. App. 396, 544 N.W.2d 111 (1996). 
Termination of the in loco parentis relationship also terminates 
the corresponding rights and responsibilities afforded thereby. 
Quintela, supra. See, also, State on behalf of Hopkins, supra; 
State on behalf of J.R. v. Mendoza, 240 Neb. 149, 481 N.W.2d 
165 (1992); Hickenbottom v. Hickenbottom, 239 Neb. 579, 477 
N.W.2d 8 (1991). 

In the recent case of Weinand, supra, this court determined 
that a child’s ex-stepfather was no longer in loco parentis 
because he was no longer living in the same household as the 
child and was not carrying out the day-to-day functions of a 
father, even though he visited the child two to three times a week 
and was voluntarily paying child support. We determined that 
because the ex-stepfather was no longer discharging all of the 
duties of a parent, he was no longer in loco parentis and could 
not be ordered to pay child support under that doctrine. 

[30] Likewise, in the present case, Foster is no longer living 
in the same household as the children and it is reasonable to 
infer from the facts pled that she is no longer providing for their 
daily care. Furthermore, once the person alleged to be in loco 
parentis denies the obligation to support the child, the in loco 
parentis relationship terminates. See Quintela, supra. A reason- 
able inference may be drawn from Hamilton’s petition request- 
ing that the court enter an order requiring Foster to pay support 
that Foster has declined to support the children. Accepting as 
true the facts pled in Hamilton’s petition and the reasonable 
inferences therefrom, we find that Foster has terminated her in 
loco parentis relationship because she is no longer discharging 
all duties incident to the parental relation. Thus, she may not be 
ordered to pay child support on that basis. 

(31] Hamilton has failed to allege facts sufficient to show a 
duty on Foster’s part to pay child support. If, upon the sustain- 
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ment of a demurrer, it is clear that no reasonable possibility 
exists that an amendment will correct a pleading defect, leave to 
amend need not be granted. Wilkinson v. Methodist, Richard 
Young Hosp., 259 Neb. 745, 612 N.W.2d 213 (2000). The trial 
court properly granted Foster’s demurrer as to the issue of 
Hamilton’s claim for child support and properly determined that 
Hamilton would be unable to amend his pleading to allege a 
duty of support on Foster’s part. 


CONCLUSION 
Hamilton’s petition states a cause of action under the NCCJA 

on the issue of custody. The trial court erred in granting Foster’s 
demurrer and dismissing Hamilton’s custody claim. Hamilton’s 
petition fails to state a cause of action against Foster for child 
support based on UIFSA or any other grounds. Hamilton would 
be unable to amend his petition to allege such a duty, and the 
trial court did not err in dismissing Hamilton’s claim for child 
support without granting leave to amend. The cause is remanded 
for further proceedings consistent with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED AND 

REMANDED FOR FURTHER PROCEEDINGS. 


CREIGHTON ST. JOSEPH REGIONAL HOSPITAL, APPELLANT, V. 
NEBRASKA TAX EQUALIZATION AND REVIEW COMMISSION AND 
DouGLas CouNTY BOARD OF EQUALIZATION, APPELLEES. 
620 N.W.2d 90 


Filed December 15, 2000. No. S-99-1398. 


1. Taxation: Judgments: Appeal and Error. Appellate review of a Tax Equalization 
and Review Commission decision shall be conducted for error on the record. 

2. Taxation: Statutes: Appeal and Error. The meaning of a statute is a question of 
law, and a reviewing court is obligated to reach its conclusions independent of the 
determination made by the Tax Equalization and Review Commission. 

3. Statutes: Legislature: Intent. In reading a statute, a court must determine and give 
effect to the purpose and intent of the Legislature as ascertained from the entire lan- 
guage of the statute considered in its plain, ordinary, and popular sense. 

4. __:__:___. The components of a series or collection of statutes pertaining to acer- 
tain subject matter may be conjunctively considered and construed to determine the 
intent of the Legislature so that different provisions of the act are consistent, harmo- 
nious, and sensible. 
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11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 
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Statutes: Judicial Construction: Legislature: Intent: Presumptions. Where a 
statute has been judicially construed and that construction has not evoked an amend- 
ment, it will be presumed that the Legislature has acquiesced in the court’s determi- 
nation of the Legislature’s intent. 

Statutes. It is not within the province of the courts to read a meaning into a statute 
that is not there. 

Taxation: Jurisdiction: Fees: Appeal and Error. The failure to pay a filing fee at 
the time of filing an appeal pursuant to Neb. Rev. Stat. § 77-5013 (Cum. Supp. 2000) 
is not a jurisdictional flaw that subjects the appeal to an automatic dismissal by the 
Tax Equalization and Review Commission. 

Taxation: Fees: Appeal and Error. The Supreme Court's determination that the fil- 
ing fee under Neb. Rev. Stat. § 77-5013 (Cum. Supp. 2000) is not jurisdictional does 
not mean that the filing fee is discretionary. The Tax Equalization and Review 
Commission may insist upon the payment of the filing fee prior to consideration of 
any appeal, and dismissal of an appeal may ultimately be an appropriate remedy in the 
event that an appellant fails to comply with the statutory filing fee requirement within 
a reasonable period of time. 

Statutes: Words and Phrases. As a general rule, in the construction of statutes, the 
word “shall” is considered mandatory and inconsistent with the idea of discretion. 
Administrative Law: Statutes. A legislative enactment may properly confer general 
powers upon an administrative agency and delegate to the agency the power to make 
tules and regulations concerning the details of the legislative purpose. 

——_: __. An administrative agency is limited in its rulemaking authority to powers 
granted to the agency by the statutes which it is to administer, and it may not employ 
its rulemaking power to modify, alter, or enlarge portions of its enabling statute. 
Taxation: Statutes. The general power to adopt rules and regulations to carry out a 
set of statutes is limited to the powers delegated to the Tax Equalization and Review 
Commission by the specific statute which the agency is to administer. 

Taxation: Fees: Appeal and Error. The Tax Equalization and Review Commission 
has not been delegated the power, by virtue of any specific statute which it is to admin- 
ister, to adopt a rule which excludes appeals to the commission that are not accompa- 
nied by the filing fee provided for by Neb. Rev. Stat. § 77-5013 (Cum. Supp. 2000). 
Statutes: Legislature: Intent. In reading a statute, a court must determine and give 
effect to the purpose and intent of the Legislature as ascertained from the entire lan- 
guage of the statute considered in its plain, ordinary, and popular sense. 

Taxation: Statutes. Because the Tax Equalization and Review Commission 
exceeded its rulemaking power in promulgating 442 Neb. Admin. Code, ch. 5, 
§ 001.05 (1999), the rule is without statutory authorization and of no effect. 
Actions: Jurisdiction: Appeal and Error. Even though an appellate court ordinarily 
considers only those errors assigned and discussed in the briefs, the absence of subject 
matter jurisdiction may be raised at any time by any party or by the court sua sponte. 
Jurisdiction: Words and Phrases. Subject matter jurisdiction is the power of a tri- 
bunal to hear and determine a case of the general class or category to which the pro- 
ceedings in question belong and to deal with the general subject matter involved. 
Jurisdiction: Time: Appeal and Error. To acquire jurisdiction over the subject mat- 
ter of the action, there must be strict compliance with the time requirements of the 
statute granting the appeal. 
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19. Administrative Law: Legislature. An administrative agency’s authority is delegated 
to it by the Legislature and is embodied in statutes. 

20. Taxation: Appeal and Error: Words and Phrases. The word “filed” means “in the 
possession of” a particular person or agency, as the circumstance dictates, and Neb. Rev. 
Stat. § 77-1510 (Cum. Supp. 2000) makes it clear that appeals must be in the possession 
of the Tax Equalization and Review Commission in order to be considered filed. 

21. Statutes: Jurisdiction. Jurisdictional statutes are to be strictly construed. 

22. Taxation: Statutes. The Tax Equalization and Review Commission exceeded its 
statutory authority when it adopted the “mailbox rule” in 442 Neb. Admin. Code, ch. 
5, § 001.03 (1999); thus, this rule, which allowed appeals to be considered so long as 
they were postmarked within the statutory filing period, is without statutory autho- 
rization and of no effect. 

23. Taxation: Legislature. The Tax Equalization and Review Commission is an agency 
which has only the powers conferred upon it by the Legislature. 

24. Taxation: Equity. The Tax Equalization and Review Commission’s power of equity 
is confined to those questions which relate to the liability of the property to assess- 
ment, or to the amount thereof. 

25. Taxation: Equity: Jurisdiction. The Tax Equalization and Review Commission 
does not have the power to apply equitable principles in jurisdictional matters. 

26. Jurisdiction. Parties cannot confer subject matter jurisdiction upon a judicial tribunal 
by either acquiescence or consent, nor may subject matter jurisdiction be created by 
waiver, estoppel, consent, or conduct of the parties. 

27. Administrative Law: Jurisdiction: Appeal and Error. When an administrative 
agency lacks subject matter jurisdiction over a claim, the courts also lack subject mat- 
ter jurisdiction on appeal. 


Appeal from the Nebraska Tax Equalization and Review 
Commission. Appeal dismissed. 


William E. Peters, of Peters & Chunka, P.C., for appellant. 


James S. Jansen, Douglas County Attorney, James R. 
Thibodeau, and, on brief, Timothy J. Buckley for appellee 
Douglas County Board of Equalization. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
I. INTRODUCTION 
In this appeal from the Nebraska Tax Equalization and 
Review Commission (TERC), we are presented with the follow- 
ing issues: (1) Whether the filing fee provided for in Neb. Rev. 
Stat. § 77-5013 (Cum. Supp. 2000), which states that a “person 
filing an appeal with [TERC] shall pay a filing fee of twenty- 
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five dollars,” must be paid in order to confer jurisdiction upon 
TERC; (2) whether TERC had the authority to adopt a rule stat- 
ing that if the filing fee does not accompany the appeal, the 
appeal will not be accepted by TERC; (3) whether TERC had 
the authority to adopt a so-called “mailbox rule,’ whereby 
TERC will accept appeals so long as they are postmarked within 
the statutorily prescribed time for filing appeals; and (4) whether 
TERC has the equitable power to adopt a “doctrine of unique 
circumstances,” which allows TERC to accept appeals that have 
been filed outside the statutory filing period because of the 
appellant’s reliance on an erroneous statement by TERC that 
such appeals would be accepted. For the reasons that follow, we 
answer all of these issues in the negative and dismiss the appeal. 


II. FACTUAL AND PROCEDURAL BACKGROUND 

Creighton St. Joseph Regional Hospital (St. Joseph) owns 
certain real property located in Douglas County. St. Joseph’s 
parent company is Tenant Corporation, which “out sources” its 
property tax work to a property tax consultant in Texas. In 1998, 
St. Joseph received an unfavorable determination from the 
Douglas County Board of Equalization on a valuation protest it 
filed for 1998. St. Joseph’s tax consultant postmarked and sent 
St. Joseph’s appeal to TERC on August 25, 1998, but did not 
include the $25 filing fee set forth in § 77-5013, and as required 
by a rule adopted by TERC which states that if the filing fee 
does not accompany the petition, the petition will not be 
accepted by TERC. See 442 Neb. Admin. Code, ch. 5, § 001.05 
(1999). After receiving the petition with no filing fee, TERC 
apparently attempted to contact St. Joseph’s tax consultant, and 
on September 3, TERC mailed the appeal form back to St. 
Joseph’s tax consultant in Texas. St. Joseph’s tax consultant sub- 
sequently sent a completed appeal form, accompanied by a 
check for the filing fee, with a letter explaining why the appeal 
should be continued. TERC accepted the appeal form on 
September 16. 

At a hearing on St. Joseph’s appeal, TERC raised the issue of 
whether it had jurisdiction to hear the appeal. Following the 
hearing, on November 10, 1999, TERC issued an order dismiss- 
ing St. Joseph’s appeal for “want of jurisdiction.” TERC first 
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determined that it had the power to promulgate its so-called 
“mailbox rule,” whereby TERC views appeals that have been 
postmarked within the statutory filing period as properly “filed.” 
See 442 Neb. Admin. Code, ch. 5, § 001.03 (1999). TERC cited 
its statutory power to adopt and promulgate rules and regula- 
tions for notice and hearing in cases as authority for its adoption 
of this rule. 

Second, TERC addressed the fact that the TERC appeal form 
for 1998 misstated the deadline for filing an appeal with TERC. 
The form stated that appeals cannot be filed after August 25, 
1998. However, the statutory deadline for filing appeals to 
TERC in 1998 was August 24. See Neb. Rev. Stat. § 77-1510 
(Cum. Supp. 2000). Because TERC had misstated the filing 
deadline on its own appeal form, TERC invoked what it termed 
as the “doctrine of unique circumstances.” The doctrine is based 
on estoppel principles and would apparently allow untimely fil- 
ings to be considered by TERC if the untimeliness was due to 
reliance on TERC’s misstatement of the filing deadline. TERC 
based its decision to invoke such doctrine on Kansas case law 
and on its power to consider decisions of the county boards of 
equalization in equity. 

Finally, TERC determined that it lacked jurisdiction to hear the 
appeal, concluding that the filing fee, provided for in § 77-5013 
and in TERC’s formally adopted rules, “is a prerequisite to con- 
ferring subject matter jurisdiction upon the Commission.” It is 
from this determination that St. Joseph appeals. 


Ill. ASSIGNMENTS OF ERROR 
St. Joseph assigns that TERC erred in (1) finding that the pay- 
ment of the $25 fee was jurisdictional and (2) dismissing the 
case. 


IV. STANDARD OF REVIEW 
[1,2] Appellate review of a Tax Equalization and Review 
Commission decision shall be conducted for error on the record. 
Mid City Bank v. Douglas Cty. Bd. of Equal., ante p. 282, 616 
N.W.2d 341 (2000). The meaning of a statute is a question of 
law, and a reviewing court is obligated to reach its conclusions 
independent of the determination made by the Tax Equalization 
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and Review Commission. See, State v. Hernandez, 259 Neb. 
948, 613 N.W.2d 455 (2000); Baker’s Supermarkets v. State, 
248 Neb. 984, 540 N.W.2d 574 (1995). 


V. ANALYSIS 


1. $25 FILING FEE 

The filing fee associated with appeals from county boards of 
equalization to TERC is currently provided for by § 77-5013 and 
a rule adopted by TERC, 442 Neb. Admin. Code, ch. 5, § 001.05. 
We have not previously addressed whether the filing fee in 
§ 77-5013 is jurisdictional, nor have we addressed whether the 
rule TERC adopted is valid. Section 77-5013 states, in relevant 
part, the following: “The person filing an appeal with the com- 
mission shall pay a filing fee of twenty-five dollars . . . 2” We first 
address whether the statute establishes the filing fee as necessary 
to confer jurisdiction on TERC. If the statute does not, we must 
determine whether TERC has the authority to adopt a rule which 
effectively makes the filing fee jurisdictional, stating that peti- 
tions “filed without the filing fee will not be accepted by the 
Commission.” See 442 Neb. Admin. Code, ch. 5, § 001.05. 


(a) Whether $25 Filing Fee in 
§ 77-5013 is Jurisdictional 

[3,4] In reading a statute, a court must determine and give 
effect to the purpose and intent of the Legislature as ascertained 
from the entire language of the statute considered in its plain, 
ordinary, and popular sense. American Employers Group v. 
Department of Labor, ante p. 405, 617 N.W.2d 808 (2000). The 
components of a series or collection of statutes pertaining to a 
certain subject matter may be conjunctively considered and con- 
strued to determine the intent of the Legislature so that different 
provisions of the act are consistent, harmonious, and sensible. 
State ex rel. AMISUB vy. Buckley, ante p. 596, 618 N.W.2d 684 
(2000); Alegent Health Bergan Mercy Med. Ctr. v. Haworth, 
ante p. 63, 615 N.W.2d 460 (2000). In ascertaining what the 
Legislature intended when it enacted § 77-5013, we begin by 
considering the statutory provisions regarding how appeals are 
to be taken to TERC. 

In order to appeal a matter to TERC from a county board of 
equalization, § 77-1510 states: 
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Appeals may be taken from any action of the county 
board of equalization to the Tax Equalization and Review 
Commission in accordance with the Tax Equalization and 
Review Commission Act. The appeal shall be filed within 
thirty days after adjournment of the board which, for 
actions taken pursuant to section 77-1502, shall be deemed 
to be July 25 of the year in which the action is taken. After 
an appeal has been initiated, the county board of equaliza- 
tion shall have no power or authority to compromise, set- 
tle, or otherwise change the action it has taken with respect 
to such assessment, and exclusive jurisdiction thereof shall 
be vested in the Tax Equalization and Review Commission, 
except that the county board of equalization may offer to 
confess judgment pursuant to section 77-1510.01. 

Section 77-5013 provides for filing fees and states, in relevant 
part, that “[t]he person filing an appeal with the commission 
shall pay a filing fee of twenty-five dollars . . . 2’ St. Joseph con- 
tends that the plain language of § 77-5013 does not render the 
filing fee jurisdictional and that if the Legislature had intended 
to make it jurisdictional, it would have explicitly done so as it 
has done in other appeal statutes. 

Indeed, prior to the enactment of the TERC act, the 
Legislature had explicitly established filing fees as jurisdictional 
in other appeal statutes. In appeals from county court to district 
court, the Legislature explicitly stated that depositing the filing 
fee “shall perfect the appeal and give the district court jurisdic- 
tion of the matter appealed.” Neb. Rev. Stat. § 25-2729(2) 
(Reissue 1995). We affirmed that the language of this statute 
explicitly established the filing fee as jurisdictional in State v. 
Hunter, 234 Neb. 567, 451 N.W.2d 922 (1990). See, also, Rorick 
Partnership v. Haug, 228 Neb. 364, 422 N.W.2d 365 (1988). 

With respect to appeals from a district court ruling, the 
Legislature provided: 

[A]n appeal shall be deemed perfected and the appellate 
court shall have jurisdiction of the cause when such notice 
of appeal has been filed and such docket fee deposited in the 
office of the clerk of the district court . . . and no step other 
than the filing of such notice of appeal and the depositing of 
such docket fee shall be deemed jurisdictional. 
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Neb. Rev. Stat. § 25-1912(3) (Reissue 1995). The Legislature 
was Clear in making the filing fee jurisdictional in this statute. 
With respect to § 25-1912, this court has long held that “the 
Legislature intended that the filing of the notice of appeal and 
the depositing of the docket fee ‘in the office of the clerk of the 
district court’ are both mandatory and jurisdictional.” American 
Legion Post No. 90 v. Nebraska Liquor Control Commission, 
199 Neb. 429, 430-31, 259 N.W.2d 36, 37 (1977), quoting 
Barney v. Platte Valley Public Power and Irrigation District, 
144 Neb. 230, 13 N.W.2d 120 (1944). 

[5] Where a statute has been judicially construed and that 
construction has not evoked an amendment, it will be presumed 
that the Legislature has acquiesced in the court’s determination 
of the Legislature’s intent. Brown v. Kindred, 259 Neb. 95, 608 
N.W.2d 577 (2000). The Legislature has not amended these two 
statutes in response to our interpretation of its intent with 
respect to filing fees. Because it has clearly and explicitly made 
filing fees jurisdictional in at least two other statutes, see 
§§ 25-2729 and 25-1912, it is obvious that the Legislature 
understands how to make the filing fee a jurisdictional require- 
ment. See Dalition v. Langemeier, 246 Neb. 993, 524 N.W.2d 
336 (1994) (when Legislature enacts law affecting area which is 
already subject of other statutes, it is presumed that it did so 
with full knowledge of preexisting legislation and decision of 
Supreme Court construing and applying that legislation). 

[6,7] The statute TERC determined to be jurisdictional in the 
case at bar does not resemble the statutes in which the 
Legislature has made filing fees explicitly jurisdictional. If the 
Legislature had intended the $25 filing fee in § 77-5013 to be 
jurisdictional, it could have clearly included jurisdictional lan- 
guage as it has done in other appeal statutes. See State v. Woods, 
255 Neb. 755, 587 N.W.2d 122 (1998) (this court refused to read 
particular disclosure into statute where Legislature was fully 
aware of how to make such disclosure explicitly required by 
statute). It is not within the province of the courts to read a mean- 
ing into a statute that is not there. Ramsey v. State, 259 Neb. 176, 
609 N.W.2d 18 (2000). We therefore hold that in the absence of 
clear legislative expression, the failure to pay a filing fee of $25 
at the time of filing an appeal pursuant to § 77-5013 is not a juris- 
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dictional flaw that subjects the appeal to an automatic dismissal 
by TERC. TERC erred when it determined that the payment of 
the $25 filing fee was a jurisdictional prerequisite. 

{8,9] We pause, however, to note that our determination that 
the statutory filing fee is not jurisdictional does not mean that 
the filing fee is discretionary. Indeed, we have held that as a gen- 
eral rule, in the construction of statutes, the word “shall” is con- 
sidered mandatory and inconsistent with the idea of discretion. 
State on behalf of Minter v. Jensen, 259 Neb. 275, 609 N.W.2d 
362 (2000). It is clear that the Legislature has required the filing 
fee to be paid by use of the word “shall” in § 77-5013. Thus, 
TERC may insist upon the payment of the filing fee prior to act- 
ing upon any appeal, and dismissal of an appeal may ultimately 
be an appropriate remedy in the event that an appellant fails to 
comply with the statutory filing fee requirement within a rea- 
sonable period of time. There is an obvious distinction between 
an administrative body not acting upon an appeal because of 
nonpayment of the $25 filing fee and an administrative body not 
accepting an appeal, based on jurisdictional grounds, because of 
late payment of the $25 filing fee. Our holding is limited to the 
extent that the submission of the $25 filing fee under § 77-5013 
is not required to confer jurisdiction upon TERC. 


(b) Whether TERC Was Given Power to Adopt Rule 
Requiring $25 Filing Fee to Accompany Appeal 

Because § 77-5013 does not explicitly require the filing fee to 
accompany the appeal to TERC, we must determine whether 
TERC had the power to adopt a rule which does more than 
merely preserve the mandatory nature of the filing fee—a rule, 
incidentally, which TERC could properly adopt, as noted in the 
preceding paragraph. Rather, we must address the validity of a 
rule which makes the filing fee a jurisdictional prerequisite. As 
stated earlier, TERC has adopted a rule which declares that peti- 
tions “filed without the filing fee will not be accepted by the 
Commission.” 442 Neb. Admin. Code, ch. 5, § 001.05. We begin 
by examining the manner in which powers are delegated to 
TERC by the Legislature. 

[10,11] It is a well-established principle that a legislative 
enactment may properly confer general powers upon an admin- 
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istrative agency and delegate to the agency the power to make 
rules and regulations concerning the details of the legislative 
purpose. County Cork v. Nebraska Liquor Control Comm., 250 
Neb. 456, 550 N.W.2d 913 (1996). It is equally well established, 
however, that an administrative agency is limited in its rulemak- 
ing authority to powers granted to the agency by the statutes 
which it is to administer, and it may not employ its rulemaking 
power to modify, alter, or enlarge portions of its enabling 
statute. /d. In other words, although the Legislature may give 
TERC the power to adopt rules and regulations to carry out a set 
of statutes (the TERC act), such delegated authority is limited to 
the powers delegated to TERC by the particular statute which 
the agency is to administer. See, Clemens v. Harvey, 247 Neb. 
77, 525 N.W.2d 185 (1994); State ex rel. Spire v. Stodola, 228 
Neb. 107, 421 N.W.2d 436 (1988). 

[12] The Legislature has, as it may properly do, given TERC 
the general power to adopt rules and regulations to carry out the 
TERC act. See County Cork v. Nebraska Liquor Control Comm., 
supra. Neb. Rev. Stat. § 77-5021 (Reissue 1996) states that “‘[t]he 
commission may adopt and promulgate rules and regulations to 
carry out the Tax Equalization and Review Commission Act.” As 
noted above, this general power to adopt rules and regulations to 
carry out a set of statutes is limited to the powers delegated to 
TERC by the specific statute which it is to administer. See 
Clemens y. Harvey, supra. Thus, we must look to the specific 
statutes which TERC is charged with administering in order to 
determine whether TERC has exceeded its granted powers. 

[13] We determine that TERC has not been delegated the 
power, by virtue of any specific statute which it is to administer, 
to adopt a rule which excludes appeals to TERC that are not 
accompanied by the filing fee provided for by § 77-5013. The 
statute regarding filing fees would be the most logical place for 
the Legislature to grant TERC the specific power to promulgate 
a rule regarding filing fees. The Legislature has not done so. 
Again, § 77-5013 states, in relevant part, that “[t]he person fil- 
ing an appeal with the commission shall pay a filing fee of 
twenty-five dollars ....” As we have concluded, the statute does 
not, in itself, require the filing fee to accompany the appeal. Not 
only has the Legislature not made the filing fee jurisdictional, 
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nowhere in § 77-5013 has the Legislature given TERC the 
power to make it jurisdictional. 

[14] The only other statute which TERC could have been 
given the power to regulate its own jurisdiction is Neb. Rev. Stat. 
§ 77-5015 (Reissue 1996). TERC has been granted the authority 
to “adopt and promulgate rules and regulations for notice and 
hearing in cases appealed.” § 77-5015. In the context of the lan- 
guage in § 77-5015, it is clear that the Legislature did not intend 
to give TERC the power to regulate its jurisdiction when it used 
the phrase “notice and hearing”: 

In any case appealed to the commission all parties shall be 
afforded an opportunity for hearing after reasonable 
notice. The notice shall state the time, place, and issues 
involved, but if, by reason of the nature of the proceeding, 
the issues cannot be fully stated in advance of the hearing 
or if subsequent amendment of the issues is necessary, they 
shall be fully stated as soon as practicable. Opportunity 
shall be afforded all parties to present evidence and argu- 
ment. .. . Informal disposition may also be made of any 
case by stipulation, agreed settlement, consent order, or 
default. The commission shall adopt and promulgate rules 
and regulations for notice and hearing in cases appealed. 
(Emphasis supplied.) In reading a statute, a court must deter- 
mine and give effect to the purpose and intent of the Legislature 
as ascertained from the entire language of the statute considered 
in its plain, ordinary, and popular sense. American Employers 
Group y. Department of Labor, ante p. 405, 617 N.W.2d 808 
(2000). 

The plain and ordinary meaning of the phrase “notice and 
hearing” does not encompass jurisdictional matters. The lan- 
guage of § 77-5015, prior to the provision granting power to reg- 
ulate notice and hearing, clearly indicates that the statute is 
intended to satisfy the due process requirements of the U.S. and 
Nebraska Constitutions by adequately providing notice and 
hearing to parties appealing to TERC. 

[15] Finding no authority for TERC to promulgate a rule 
which, in essence, restricts TERC’s jurisdiction by stating that 
TERC will not accept an appeal if the filing fee does not accom- 
pany the appeal, we conclude that TERC exceeded its statutory 
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grant of power by promulgating such a rule. Because TERC 
exceeded its rulemaking power in promulgating 442 Neb. 
Admin. Code, ch. 5, § 001.05, the rule is without statutory autho- 
rization and of no effect in the instant case. Therefore, it was 
error for TERC to dismiss St. Joseph’s appeal on the ground that 
St. Joseph did not submit a filing fee with its appeal. Payment of 
the filing fee is not a prerequisite to conferring jurisdiction upon 
TERC either by statute or by rule adopted by TERC. 


2. EXTENSION OF STATUTORY FILING DEADLINE 

In its findings and order in the case at bar, TERC discussed 
its so-called “mailbox rule,’ which essentially states that 
appeals will be deemed filed so long as they are postmarked 
within the statutorily prescribed filing period. See 442 Neb. 
Admin. Code, ch. 5, § 001.03. TERC also discussed its borrow- 
ing of the “doctrine of unique circumstances” from Kansas case 
law, which has allowed TERC to accept appeals filed and post- 
marked after the statutory deadline. Both have effectively 
extended the 30-day filing deadline for appeals to TERC as set 
forth by statute in § 77-1510. Although neither of these issues 
was assigned as error on appeal, it is necessary for us to address 
the jurisdictional issues these proposed extensions present. 

[16-18] Even though an appellate court ordinarily considers 
only those errors assigned and discussed in the briefs, the 
absence of subject matter jurisdiction may be raised at any time 
by any party or by the court sua sponte. County of Sherman v. 
Evans, 252 Neb. 612, 564 N.W.2d 256 (1997). Subject matter 
jurisdiction is the power of a tribunal to hear and determine a 
case of the general class or category to which the proceedings in 
question belong and to deal with the general subject matter 
involved. Glass v. Nebraska Dept. of Motor Vehicles, 248 Neb. 
501, 536 N.W.2d 344 (1995). To acquire jurisdiction over the 
subject matter of the action, there must be strict compliance with 
the time requirements of the statute granting the appeal. See id. 
Here, we are concerned with the statute under which appeals are 
taken to TERC, specifically § 77-1510, which provides the time 
line within which appeals to TERC must be taken. We must 
determine whether TERC had the authority to adopt a rule which 
affects the timing of appeals filed as well as TERC’s adoption of 
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an equitable principle which would give it subject matter juris- 
diction over untimely filed appeals in certain situations. 


(a) Whether TERC Was Given Power to Extend Statutory 
Filing Time by Adopting “Mailbox Rule” 

{19} In its findings and order, with respect to its authority to 
adopt a “mailbox rule,” TERC stated that “[w]hether an agency 
has the authority to adopt the ‘mailbox rule’ appears to be a 
question of first impression in the State of Nebraska.” The issue, 
however, is not whether just any agency has the authority to 
adopt the “mailbox rule.” The proper question is whether a par- 
ticular agency, in this case TERC, has specifically been given 
the power by the Legislature to adopt a rule which effectively 
expands its jurisdiction. As discussed above, an administrative 
agency’s authority is delegated to it by the Legislature and is 
embodied in statutes. See County Cork v. Nebraska Liquor 
Control Comm., 250 Neb. 456, 550 N.W.2d 913 (1996). 

TERC has promulgated a rule regarding appeals filed by mail. 
It states, in relevant part, the following: 

An appeal is deemed to have been filed when the filing 
fee is paid, the Appeal Form . . . and, if applicable, the 
Petition, are mailed to the Commission at its office in 
Lincoln, Nebraska, and the envelope which contains the 
filing fee, Appeal Form and, if applicable, the petition, 
bears a postmark . . . establishing that the envelope was 
mailed not later than the deadline for the filing of petitions 
in person. Appeals mailed to the Commission with a post- 
mark earlier than the first date for filing appeals as allowed 
by statute, or later than the last date for filing appeals as 
allowed by statute, are filed out of time. 

442 Neb. Admin. Code, ch. 5, § 001.03. For appeals filed in per- 
son, the rule adopted by TERC mirrors § 77-1510, which is the 
Statute setting forth the time line for filing appeals. Section 
77-1510 states, in relevant part, the following: 

Appeals may be taken from any action of the county 
board of equalization to the Tax Equalization and Review 
Commission in accordance with the Tax Equalization and 
Review Commission Act. The appeal shall be filed within 
thirty days after adjournment of the board which, for 
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actions taken pursuant to section 77-1502, shall be deemed 
to be July 25 of the year in which the action is taken. 

In order to decide whether TERC’s mailbox rule is valid, we 
must determine whether TERC has been given the power to 
adopt such a rule. See County Cork, Inc. v. Nebraska Liquor 
Control Comm., supra. As noted earlier, TERC’s general power 
to adopt rules and regulations to carry out a set of statutes is lim- 
ited to the powers delegated to TERC by the specific statute 
which it is to administer. Clemens v. Harvey, 247 Neb. 77, 525 
N.W.2d 185 (1994). Section 77-1510 clearly states that appeals 
must be filed within 30 days after adjournment of county boards 
of equalization. TERC’s mailbox rule effectively states that 
appeals will be deemed filed so long as they are postmarked by 
the statutory filing deadline. In determining whether the statute 
requires the appeal to be in the possession of TERC within the 
statutory filing period or whether the statute leaves open the 
possibility for TERC to adopt a mle allowing appeals so long as 
they are postmarked within the statutory filing period, we find it 
helpful to consider similar statutory schemes and how they 
relate to other administrative agencies. 

The Department of Labor (DOL) and the Department of 
Motor Vehicles (DMV) have both adopted rules which allow 
appeals postmarked, but not filed, within the filing period to be 
accepted as filed under certain circumstances. The DMV has a 
procedure for filing a petition for a hearing and has adopted a 
rule relating to the time of filing. The rule adopted by the DMV 
States that a petition must be “delivered to the Department or 
postmarked within ten (10) days after receipt of the petition 
form by the Appellant.” 247 Neb. Admin. Code, ch. 1, § 013.02 
(1998). This rule was adopted by the DMV pursuant to a statute 
which states that “[t]he arrested person shall postmark or return 
to the director a petition within ten days after the receipt of the 
notice of revocation if the arrested person desires a hearing.” 
Neb. Rev. Stat. § 60-6,205(6)(a) (Reissue 1998). The 
Legislature explicitly gave the DMV the power to adopt a rule 
which sets forth the same standard as the enabling statute sets 
forth. 

The DOL has also adopted a rule regarding the filing of 
appeals for disputed claims. The rule states the following: 
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The notice of appeal must be received by a Department 
office, or the Employment Security office of another state, 
within twenty calendar days after the determination was 
mailed. ... Appeals postmarked within the twenty days but 
not received by the Department or other state’s office 
within the twenty days shall not be considered as timely 
filed. 

The Appeal Tribunal may hear an appeal filed outside 
the twenty days for good cause shown. 

224 Neb. Admin. Code, ch. 1, § 003 (1989). The enabling statute 
the DOL relied on in promulgating this rule sets forth the same 
standard as that set forth by the rule: “Notice of appeal must be 
in writing and must be delivered and received within twenty 
' days .... For good cause shown, the tribunal may also take 
jurisdiction over appeals filed outside the prescribed appeal 
period.” Neb. Rev. Stat. § 48-634 (Reissue 1998). The DOL 
properly has discretion to allow appeals filed outside the appeal 
period because the Legislature specifically provided as much in 
the DOL’s enabling legislation. The Legislature was quite spe- 
cific in providing which appeals the DOL may and may not hear. 
Additionally, we have previously addressed a situation similar 
to the issue at hand in the context of an election statute. In State, 
ex rel. Smith, v. Marsh, 120 Neb. 287, 232 N.W. 99 (1930), this 
court was faced with language in an election statute requiring a 
candidate to file a document by a certain number of days before 
the primary election. The statute stated that a candidate’s name 
shall not be printed on a ballot “ ‘unless at least forty days prior 
to such primary [the candidate] shall have filed a written appli- 
cation with the proper authority.’” /d. at 290, 232 N.W. at 101. 
The proper authority to file with in that case was the Secretary of 
State. The Secretary of State had a practice of accepting applica- 
tions so long as they were postmarked within the legal filing 
time, as the Secretary of State had deemed the deadline to be dis- 
cretionary. This court held that the Secretary of State erred when 
he equated a postmark to filing an application: 
Here the statute is perfectly plain as to the upset time of fil- 
ing. There was nothing to construe or interpret. Either the 
filing was in time or it was not. To hold otherwise is to 
allow the [Secretary of State] to legislate as to the time of 
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filing. That is the office and function of the legislature. It 
has definitely expressed its will. 
Td. at 295, 232 N.W. at 103. State, ex rel. Smith, v. Marsh is quite 
similar to the case at bar. 

[20] The statute we are presented with in the instant case states 
that appeals must be filed within a certain time period each year. 
See § 77-1510. It is clear that the court in Marsh interpreted the 
word “filed” to mean “in the possession of” the Secretary of 
State. We agree that the word “filed” means “in the possession 
of” a particular person or agency, as the circumstance dictates, 
and that § 77-1510 makes it clear that the appeal must be in the 
possession of TERC in order to be considered filed. 

[21] These statutes and this court’s prior rulings make it clear 
that the Legislature was fully aware of how to make postmark- 
ing equivalent to filing and fully aware of our interpretation of 
statutory language similar to the language at issue here. Armed 
with this knowledge, the Legislature did not make postmarking 
equivalent to filing with respect to an appeal to TERC. 
Jurisdictional statutes are to be strictly construed. See, State v. 
Parmar, 255 Neb. 356, 586 N.W.2d 279 (1998); Barney v. Platte 
Valley Public Power and Irrigation District, 144 Neb. 230, 13 
N.W.2d 120 (1944). Again, it is not within the province of the 
courts to read a meaning into a statute that is not there. Ramsey 
v. State, 259 Neb. 176, 609 N.W.2d 18 (2000). Therefore, we 
refuse to read language into § 77-1510 which would make the 
postmarking of an appeal equivalent to filing an appeal. If the 
Legislature had intended as much, it would have done so in 
§ 77-1510. 

[22] We conclude that TERC exceeded its statutory authority 
when it adopted a rule which allowed appeals to be considered 
so long as they were postmarked within the statutory filing 
period. Therefore, TERC’s “mailbox rule” in 442 Neb. Admin. 
Code, ch. 5, § 001.03, is without statutory authorization and of 
no effect in the instant case. As a result, St. Joseph’s appeal must 
have been received by TERC on or before the final date for fil- 
ing appeals under § 77-1510. The statute provides that an appeal 
must be filed within 30 days of July 25 of any particular year. 
Therefore, because August 24, 1998, was a Monday, and was 30 
days after July 25, St. Joseph’s appeal must have been in 
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TERC’s possession on or before August 24 in order be consid- 
ered timely. Because St. Joseph did not file on or before August 
24, 1998, the appeal was not timely filed and TERC did not have 
subject matter jurisdiction to hear the appeal. 


(b) Whether TERC had Authority to Adopt 
Doctrine of Unique Circumstances 

[23-25] TERC is an agency which has only the powers con- 
ferred upon it by the Legislature. TERC has been given the 
power to hear appeals from county boards of equalization in 
equity to determine the questions raised before the county board 
of equalization “which relate to the liability of the property to 
assessment, or the amount thereof.” Neb. Rev. Stat. § 77-1511 
(Reissue 1996). This statute does not, however, grant TERC 
general equitable power to use in any situation. Its power of 
equity is confined to those questions “which relate to the liabil- 
ity of the property to assessment, or to the amount thereof.” See 
§ 77-1511. In other words, TERC’s equitable power is confined 
to its review of the specific actions of the county boards of 
equalization. See, Bartlett y. Dawes Cty. Bd. of Equal., 259 Neb. 
954, 613 N.W.2d 810 (2000); Pittman v. Sarpy Cty. Bd. of 
Equal., 258 Neb. 390, 603 N.W.2d 447 (1999). Therefore, 
TERC does not have the power to apply equitable principles in 
jurisdictional matters, much less borrow equitable doctrines 
from other states in order to expand its own jurisdiction. TERC 
erred in adopting and applying the “doctrine of unique circum- 
stances,” as the Legislature has not given TERC the power to use 
equitable powers in jurisdictional matters. 

[26,27] Parties cannot confer subject matter jurisdiction upon 
a judicial tribunal by either acquiescence or consent, nor may 
subject matter jurisdiction be created by waiver, estoppel, con- 
sent, or conduct of the parties. Hagelstein v. Swift-Eckrich, 257 
Neb. 312, 597 N.W.2d 394 (1999). When an administrative 
agency lacks subject matter jurisdiction over a claim, the courts 
also lack subject matter jurisdiction on appeal. R-D Investment 
Co. v. Board of Equal. of Sarpy Cty., 247 Neb. 162, 525 N.W.2d 
221 (1995). Because TERC did not have subject matter jurisdic- 
tion to hear St. Joseph’s appeal, we also lack subject matter 
jurisdiction to consider St. Joseph’s appeal. 
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VI. CONCLUSION 
For all of the above reasons, TERC lacked subject matter 
jurisdiction to consider St. Joseph’s appeal. We likewise lack 
subject matter jurisdiction and dismiss St. Joseph’s appeal for 
lack of jurisdiction. 
APPEAL DISMISSED. 
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1. Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question does 
not involve a factual dispute, its determination is a matter of law, which requires an 
appellate court to reach a conclusion independent from the decision made by the 
lower courts. 

2. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it. 

3. Juvenile Courts: Appeal and Error. A proceeding before a juvenile court is a “spe- 
cial proceeding” for appellate purposes. 

4. Judgments: Appeal and Error: Words and Phrases. To be appealable, the order in 
the special proceeding must affect a substantial right. 

5. Juvenile Courts: Parental Rights: Final Orders: Appeal and Error. A judicial 
determination made following an adjudication in a special proceeding which affects 
the substantial rights of parents to raise their children is a final, appealable order. 
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inal order may be appealed. 

7. Jurisdiction: Final Orders: Appeal and Error. In the absence of a judgment or 
appealable order, an appellate court has no authority or jurisdiction to act, and in the 
absence of such judgment or order, the appeal will be dismissed. 

8. Juvenile Courts: Jurisdiction: Minors. Under Neb. Rev. Stat. § 43-247 (Supp. 
1997), once a minor is adjudged to be within the jurisdiction of the juvenile court, the 
juvenile court shall have exclusive jurisdiction as to any such juvenile and as to the 
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parent, guardian, or custodian who has custody of any juvenile described within this 
section. 

9. Juvenile Courts: Child Custody: Minors. Pursuant to Neb. Rev. Stat. § 43-285(3) 
(Reissue 1998), when a separate juvenile court or county court sitting as a juvenile 
court awards custody of a minor to the Department of Health and Human Services, 
the court has authority to award custody to a family the Department of Health and 
Human Services has designated as suitable guardians without resorting to a proceed- 
ing under Neb. Rev. Stat. § 30-2608 (Cum. Supp. 2000). 

10. Statutes: Legislature: Intent. The components of a series or collection of statutes 
pertaining to a certain subject matter may be conjunctively considered and construed 
to determine the intent of the Legislature so that different provisions of the act are 
consistent, harmonious, and sensible. 

11. Statutes: Legislature: Presumptions: Judicial Construction. When legislation is 
enacted which makes related preexisting law applicable thereto, it is presumed that the 
Legislature acted with full knowledge of the preexisting law and judicial decisions of 
the Supreme Court construing and applying it. 

12. Juvenile Courts: Jurisdiction: Minors: Guardians and Conservators. When a 
minor is adjudged to be within the jurisdiction of the juvenile court, a guardianship 
appointment must be made pursuant to the juvenile code. 
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CONNOLLY, J. 

These consolidated appeals by Sandra B. arise from the 
Lincoln County Court’s decisions in four separate cases involv- 
ing her three children: Rebecca B., Elizabeth B., and Jessica B. 

Case No. S-99-1265 is an appeal from a review hearing 
wherein the county court, sitting as a juvenile court, adopted the 
Department of Health and Human Services’ (DHHS) case plan 
that recommended all three children be placed with their mater- 
nal grandparents. The plan also recommended that the maternal 
grandparents have permanent guardianship and that Sandra have 
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reasonable visitation with the children. In this case, we dismiss 
the appeal because the September 24, 1999, review order merely 
continued or extended the terms of the November 18, 1998, dis- 
position order and, thus, did not affect a substantial right and 
was not a final, appealable order. 

Cases Nos. S-99-1262, S-99-1263, and S-99-1264 are appeals 
from the county court’s orders appointing the grandparents as 
coguardians for each child under Neb. Rev. Stat. § 30-2608 (Cum. 
Supp. 2000). In these cases, we vacate the county court’s orders 
granting guardianship under § 30-2608 because the juvenile court 
had already assumed jurisdiction, and we dismiss the appeals. 


BACKGROUND 

In March 1998, at the initiation of the grandparents, the State 
filed a petition in Lincoln County Court, alleging that Rebecca, 
born January 12, 1983; Elizabeth, born May 15, 1985; and 
Jessica, born February 5, 1988, were minors within the meaning 
of Neb. Rev. Stat. § 43-247(3)(a) (Supp. 1997). At an April hear- 
ing, the children were placed in the temporary custody of the 
grandparents, and an adjudication hearing was set for June. 


ADJUDICATION HEARING 

At the adjudication hearing, evidence was adduced showing 
that Sandra and James B. were divorced in 1993 and that James 
was not permitted visitation because of his convictions for sex- 
ual abuse of the children. The marriage was marked by James’ 
physical abuse of Sandra as well. After separating from James in 
1990 when she discovered the sexual abuse, Sandra was hospi- 
talized at what was then the Richard H. Young Memorial 
Hospital in Kearney, Nebraska, for depression and suicidal 
thoughts. Upon release, she began counseling with Lynda Perry, 
a mental health practitioner, until 1993. 

The record reflects that sometime in 1993, Sandra locked her- 
self in a bedroom with a gun while her children were present in 
the home. She called Perry for help and was admitted to the hos- 
pital. She was diagnosed with major depression and a personal- 
ity disorder, which Perry stated was difficult, if not impossible, 
to treat. The hospital assessment also found Sandra was a suici- 
dal and a homicidal risk at that time, and Sandra told Perry she 
felt she had the potential to harm her children. 
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In 1995, Sandra began counseling with Karen L. Mueller. 
Mueller testified that Sandra’s mental health issues and parenting 
skills had improved. Mueller stated she was not concerned for 
the safety of Sandra’s children because Sandra had always asked 
for help with her depression when needed and had never formed 
any actual homicidal plans. Mueller admitted, however, that on 
three separate occasions in October 1995, March 1996, and 
February 1997, she had hospitalized Sandra when she was con- 
cerned for Sandra’s safety or for the safety of the children. She 
admitted that Sandra had stated in March 1996 that she had expe- 
rienced thoughts of killing her daughters as well as herself and 
that in 1997, Sandra had made specific plans for killing herself. 

In 1996, Sandra voluntarily asked for help from DHHS, and 
she was provided in-home family support therapy and services 
until 1997. These service providers testified that they never saw 
or heard of a reason to refer the family to DHHS. DHHS had 
knowledge of Sandra’s disability due to mental illnesses and her 
hospitalizations, but did not recommend out-of-home placement 
for the children. 

Other evidence showed that Sandra’s depression had affected 
her ability to parent. Perry testified that Sandra would frequently 
report her concerns about her children’s behavior and that after 
a while, Perry came to the conclusion Sandra was determined to 
keep her children traumatized by exaggerating their problems. 
There was also testimony by Sandra’s sister that Sandra was 
determined to find mental health professionals who would place 
Rebecca and Jessica into long-term-care facilities. Rebecca and 
Jessica were hospitalized in 1998, but mental health profession- 
als testified that they had recommended the placements. Two of 
those recommendations, concerning Jessica, were based on a 
belief that Sandra was not capable of emotionally or physically 
providing a safe and structured environment for Jessica to deal 
with her problems. One counselor also recommended out-of- 
home placements for Rebecca in 1995 and 1996 because of dis- 
ruptions she was causing at home. 

Sandra had also allegedly stated she thought she could get 
Rebecca into the Youth Rehabilitation and Treatment Center in 
Geneva, Nebraska, by making Rebecca angry enough to hit 
Sandra and then calling the sheriff. Sandra’s mother testified 
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that Jessica had stated she did not wish to return home because 
no one took care of them and they had to get their own food 
because Sandra was always in her room. 

The county court determined that each child was within the 
definition of § 43-247(3)(a) and placed the children in the tem- 
porary custody of DHHS, with physical placement to continue 
with the grandparents. The court also ordered DHHS to prepare 
a case plan for a disposition hearing in November. 


DISPOSITION HEARING 

At the disposition hearing on November 18, 1998, the State 
offered evidence of the family evaluation performed by Karen 
Sharer-Mohatt, a clinical psychologist. The report suggested 
that either a type of maltreatment referred to as “Factitious 
Disorder by Proxy” (FDP) or a type referred to as “Munchausen 
by Proxy” (MBP), wherein the perpetrator deliberately induces 
or exaggerates a physical or psychological problem in the victim 
for personal gratification, may have been a factor in Sandra’s 
relationships with Rebecca and Jessica. Sandra asked for an evi- 
dentiary hearing on this issue, which the court said would be 
granted. 

The court then adopted the first case plan calling for 
guardianship with the grandparents by May 1999, with reason- 
able visitation, but no reunification goal for Sandra. In its dis- 
position order, the court found that reasonable efforts had been 
made to eliminate the need for removal from the parental home 
and that it was not in the best interests of the children to return 
home. The court placed the children in the custody of DHHS. 
On June 18, Sandra filed a motion for an evidentiary hearing to 
contest the FDP or MBP suggestion in Sharer-Mohatt’s report. 
On June 30, the guardian ad litem petitioned the county court 
under § 30-2608 to appoint the children’s grandparents as 
coguardians on the ground that Sandra’s parental rights to cus- 
tody had been terminated or suspended. 


REVIEW HEARING 
At the requested review hearing on September 24, 1999, 
Sharer-Mohatt testified that she felt the State’s case plan should 
have set out a plan for confirming or ruling out the FDP or MBP 
maltreatment and if the FDP or MBP were ruled out, to set 
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reunification goals. She was also concerned that the children 
and grandparents were not receiving counseling, a condition for 
her acquiescence in the State’s recommendation that the chil- 
dren be placed with the grandparents. Sandra’s expert on MBP, 
Louisa J. Lasher, testified that she found no behavior pattern 
that would indicate MBP. 

Sandra attempted to elicit evidence from the DHHS case- 
worker demonstrating that DHHS had known of Sandra’s men- 
tal health history in January 1998, yet had found allegations of 
abuse and neglect to be unfounded. The court specifically over- 
ruled this line of questioning as irrelevant because Sandra had 
not appealed from the June 1998 adjudication determination. 
The caseworker stated reunification had not been attempted 
because .of Sandra’s past mental illnesses and the children’s 
desire not to return to Sandra’s home. 

The court found that even ruling out FDP or MBP, Sandra had 
persistent mental disorders. The court also found that reasonable 
efforts had been made to prevent removal from the parental 
home and approved the second case plan, which was essentially 
identical to the first case plan, with the exception of extending 
the time goal for the grandparents’ becoming coguardians to 
August 1999. 


GUARDIANSHIP HEARING UNDER § 30-2608 

Four days later, a guardianship proceeding was held in the 
county court with the same judge who presided over the juvenile 
proceeding. At that hearing, the court took judicial notice of the 
entire juvenile file. However, transcriptions of the prior hearings 
were not offered at that time, nor did the judge specify what 
facts he was judicially noticing. The parties simply agreed that 
the transcriptions would be marked as exhibits after the hearing. 
Sandra asked the court to take the matter under advisement until 
all the evidence was received but did not object to the judicially 
noticed material. The record does not indicate if the transcripts 
were received into evidence. 

Sandra, the caseworker, and the grandmother were the only 
witnesses to testify at the guardianship hearing. The caseworker 
testified as to DHHS’ knowledge of Sandra’s mental health his- 
tory and hospitalizations before January 1998, when DHHS 
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concluded that charges of abuse and neglect were unfounded. 
The caseworker admitted that the possibility of the FDP or MBP 
maltreatment was a concern to DHHS but that no steps had been 
taken to confirm the possibility. She also admitted that Sharer- — 
Mohatt had not recommended guardianship and that reunifica- 
tion was not attempted in this case. 

Sandra testified that she had not been hospitalized in the last 
3 years and had continued in therapy. She stated she had been 
allowed to visit her children for only 4 to 6 hours a week; that 
she had not seen her children on holidays, birthdays, or days off 
from school; and that the grandparents had been uncooperative 
about telephone visits. 

The grandmother testified that the children were doing well 
in their home and at school, that DHHS had approved the dis- 
continuation of therapy for the children, and that she and the 
grandfather intended to fully cooperate with Sandra’s visita- 
tions. She also stated that Rebecca did not often wish to visit 
with Sandra. 

The court, relying on Sharer-Mohatt’s report, concluded that 
Sandra was not capable of parenting and probably never would 
be. The court then appointed the grandparents as coguardians 
for each child. Supervised visitation was set at reasonable times 
for Rebecca and at least 6 hours per week for Elizabeth. A sim- 
ilar order was entered regarding Jessica. In its order, the court 
found Sandra’s parental right to custody had been suspended by 
circumstances or prior court order and that it was in the chil- 
dren’s best interests to have coguardians appointed. 


ASSIGNMENTS OF ERROR 


JUVENILE CASE PROCEEDINGS 

On appeal, Sandra assigns the following errors to the county 
court, sitting as a juvenile court, in case No. S-99-1265: The 
court erred in (1) approving and adopting the case plan and court 
report submitted at the review hearing on September 24, 1999; 
(2) not ordering that a plan of reunification should be adopted 
and implemented; (3) approving the placement of the minor 
children with the grandparents, contrary to evidence adduced at 
the review hearing; and (4) limiting and restricting Sandra’s vis- 
itation with one or all of the minor children. 
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GUARDIANSHIP PROCEEDINGS UNDER § 30-2608 

Sandra also assigns the following errors to the guardianship 
proceedings, cases Nos. S-99-1262, S-99-1263, and S-99-1264: 
The county court erred in (1) approving and appointing the 
grandparents to be coguardians of the children, (2) placing the 
children with the grandparents contrary to the evidence adduced 
at the hearing, (3) restricting and limiting Sandra’s visitation, 
and (4) approving the guardianship when the juvenile proceed- 
ing was still pending and active. 


STANDARD OF REVIEW 
[1] When a jurisdictional question does not involve a factual 
dispute, its determination is a matter of law, which requires an 
appellate court to reach a conclusion independent from the deci- 
sion made by the lower courts. In re Interest of Clifford M. et al., 
258 Neb. 800, 606 N.W.2d 743 (2000); In re Interest of Sarah 
K., 258 Neb. 52, 601 N.W.2d 780 (1999). 


ANALYSIS 


JUVENILE CASE PROCEEDINGS, CASE No. S-99-1265 

The State argues that this court lacks appellate jurisdiction 
because the September 24, 1999, disposition order merely con- 
tinued a previous determination and is, therefore, nonappealable. 

[2] Before we address Sandra’s assigned errors, we first con- 
sider the issue of whether this court has jurisdiction to hear the 
appeal. In re Interest of Clifford M. et al., supra; Breeden v. 
Nebraska Methodist Hosp., 257 Neb. 371, 598 N.W.2d 441 
(1999). 

[3,4] A proceeding before a juvenile court is a special pro- 
ceeding for appellate purposes. Jn re Interest of Clifford M. et 
al., supra; In re Interest of Sarah K., supra. To be appealable, an 
order in a special proceeding must affect a substantial right. Jn 
re Interest of Clifford M. et al., supra; In re Interest of Sarah K., 
supra. 

[5,6] It is well settled that a judicial determination made fol- 
lowing an adjudication in a special proceeding which affects the 
substantial rights of parents to raise their children is a final, 
appealable order. In re Interest of Clifford M. et al., supra; In re 
Interest of Sarah K., supra; In re Interest of Tabatha R., 255 
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Neb. 818, 587 N.W.2d 109 (1998). However, in juvenile cases, 
where an order from a juvenile court is already in place and a 
subsequent order merely extends the time for which the previous 
order is applicable, the subsequent order by itself does not affect 
a substantial right and does not extend the time in which the 
original order may be appealed. In re Interest of Sarah K., supra; 
In re Interest of Joshua M. et al., 251 Neb. 614, 558 N.W.2d 548 
(1997). Accordingly, to determine whether the review order can 
be appealed in this case, it is necessary to consider the nature of 
the court’s order on September 24, 1999, and what parental 
rights, if any, were affected by that order. 

At the disposition hearing on November 18, 1998, Sandra 
objected to the court’s receipt of the case plan and court report 
on the ground that there was no opportunity to cross-examine 
Sharer-Mohatt, the psychologist who had performed the indi- 
vidual and family evaluations for the State and whose report was 
part of the case plan and court report. The report suggested that 
a serious and uncommon maltreatment, either FDP or MBP, 
might be present and had only been made available to Sandra on 
October 30. The case plan and court report was received over 
objection. 

Sandra then asked for an evidentiary hearing in order to pre- 
sent expert testimony to rebut the suggestion of this maltreat- 
ment. The court agreed that an evidentiary hearing could be 
scheduled in the future but emphasized that the disposition was 
being decided at the hearing of November 18, 1998. The court 
found that reasonable efforts had been made to avoid removing 
the children from the parental home and that it was not in the 
best interests of the children to return home. The court ordered 
that they be placed in the custody of DHHS. The case plan 
adopted by the court called for the grandparents to be made 
coguardians of the children by May 1999, with consistent and 
appropriate visitation for Sandra. 

At the review hearing on September 24, 1999, the court 
adopted the June 15, 1999, case plan, which was almost identi- 
cal to the first case plan. The court again found reasonable 
efforts had been made to avoid removing the children from their 
home but that the children should continue in the custody of 
DHHS. 
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In In re Interest of Sarah K., 258 Neb. 52, 56, 601 N.W.2d 

780, 783 (1999), we noted that we have previously held: 
[W]here an order from a juvenile court is already in place 
and a subsequent order merely extends the time for which 
the previous order is applicable, the subsequent order by 
itself does not affect a substantial right and does not extend 
the time in which the original order may be appealed. 

Citing In re Interest of Joshua M. et al., supra. We then deter- 
mined that because the second order merely continued the terms 
of the earlier adopted case plan, an appeal from the latter order 
was a collateral attack on the former order and, thus, 
impermissible. 

Likewise, in this case, the county court’s order of November 
18, 1998, was a final, appealable order. The court’s September 
24, 1999, order merely continued or extended the terms of the 
disposition order from the previous November. Both orders 
called for the children to be placed in the custody of DHHS, 
placement to remain with the grandparents, and appropriate vis- 
itation for Sandra. The only difference between the first case 
plan adopted at the November 1998 disposition hearing and the 
second case plan adopted at the review hearing the following 
September was an extended time period for the grandparents to 
become coguardians. __ 

[7] In the absence of a judgment or appealable order, an 
appellate court has no authority or jurisdiction to act, and in the 
absence of such judgment or order, the appeal will be dismissed. 
In re Interest of Clifford M. et al., 258 Neb. 800, 606 N.W.2d 
743 (2000). Because the September 24, 1999, juvenile order 
effects no change in Sandra’s status or the plan to which Sandra 
was previously subjected, it was not a final order affecting a 
substantial parental right, and was not appealable. Thus, we dis- 
miss the appeal in case No. S-99-1265. 


GUARDIANSHIP PROCEEDINGS UNDER § 30-2608, 
Cases Nos. S-99-1262, S-99-1263, AND S-99-1264 
Sandra contends that the county court did not have jurisdic- 
tion to appoint coguardians for her children under § 30-2608 
because the county court, sitting as a juvenile court, had already 
assumed jurisdiction. 
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[8] Under the juvenile code, once a minor is adjudged to be 
within the definition of § 43-247(3), “[t]he juvenile court shall 
have exclusive original jurisdiction as to any juvenile,” 
§ 43-247, and as to “[t]he parent, guardian, or custodian who has 
custody of any juvenile described in this section,” § 43-247(5). 

“Notwithstanding any disposition entered by the juvenile 
court under the Nebraska Juvenile Code, the juvenile court’s 
jurisdiction over any individual adjudged to be within the provi- 
sions of this section shall continue until the individual reaches 
the age of majority or the court otherwise discharges the indi- 
vidual from its jurisdiction.” § 43-247. Finally, § 43-247(9) 
gives the juvenile court jurisdiction over “[t]he adoption or 
guardianship proceedings for a child over which the juvenile 
court already has jurisdiction under another provision of the 
Nebraska Juvenile Code.” 

The Nebraska Court of Appeals, in two separate cases, has 
considered the problem of guardianship appointments under 
§ 30-2608 for adjudicated minors. In Jn re Guardianship of 
Alice D. et al., 4 Neb. App. 726, 548 N.W.2d 18 (1996), the 
Court of Appeals concluded that Neb. Rev. Stat. § 43-285(1) 
(Reissue 1993) operated to effect a guardianship appointment, 
making a separate appointment under § 30-2608 unnecessary. 
Then, as now, § 43-285(1) (Reissue 1998) provides in part: 

When the court awards a juvenile to the care of 
[DHHS], an association, or an individual in accordance 
with the Nebraska Juvenile Code, the juvenile shall, unless 
otherwise ordered, become a ward and be subject to the 
guardianship of the department, association, or individual 
to whose care he or she is committed. 

In addition, § 43-285(3) provides for a change in placement 
from what the court originally ordered: 

The department, association, or individual shall file a 
report and notice of placement change with the court and 
shall send copies of the notice to all interested parties at 
least seven days before the placement of the juvenile is 
changed from what the court originally considered to be a 
suitable family home or institution to some other custodial 
situation. ... 
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[9] Thus, pursuant to § 43-285(3), when a separate juvenile 
court or county court sitting as a juvenile court awards custody 
of a minor to DHHS, the court has authority to award custody to 
a family that DHHS has designated as suitable guardians with- 
out resorting to a proceeding under § 30-2608. 

In In re Guardianship of Alice D. et al., supra, the Court of 
Appeals determined that when a juvenile has already been 
adjudged to be within the jurisdiction of the juvenile court, a 
guardianship proceeding under § 30-2608 would create the pos- 
sibility of a separate guardian being appointed, with conflicting 
powers and duties to those assigned to DHHS under § 43-285(1). 

The Court of Appeals also considered the possibility of the 
same individual or entity being awarded custody in a juvenile 
proceeding and appointed a guardian in a proceeding under 
§ 30-2608. The Court of Appeals raised concerns that “such per- 
sons or entities could be subject to supervision by two separate 
courts concerning their responsibilities.” 4 Neb. App. at 731, 
548 N.W.2d at 22. 

The Court of Appeals was not persuaded that these problems 
would be resolved in counties where the same judge presides 
over both the juvenile proceeding and the guardianship pro- 
ceeding under § 30-2608: 

We realize that in most counties the county judge is also 
the juvenile judge, but this is not true in all counties. In 
addition, it appears quite possible that the children could 
be living in a different county when the guardianship pro- 
ceeding would be attempted than the county the juveniles 
lived in at the time the juvenile proceeding was com- 
menced. It is therefore possible that different county courts 
could have jurisdiction over the same juvenile. 
In re Guardianship of Alice D. et al., 4 Neb. App. 726, 731, 548 
N.W.2d 18, 22 (1996). For these reasons, the Court of Appeals 
held that “when a minor has been adjudicated a juvenile as 
defined under § 42-247(3) and the juvenile court retains juris- 
diction, a probate court cannot appoint a guardian of that juve- 
nile without the consent of the juvenile court.” 4 Neb. App. at 
732, 548 N.W.2d at 22. 

In In re Guardianship of Alice D. et al., supra, DHHS argued 

that the appointment of a guardian was a proper method of end- 
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ing the juvenile court’s jurisdiction. The Court of Appeals con- 
cluded, however, that DHHS “should not be allowed to use the 
probate court as a means of ignoring the juvenile court, and we 
are confident that the Legislature did not intend for the probate 
court to interfere with the juvenile court’s work.” /d. at 733, 548 
N.W.2d at 23. 

In the present cases, the guardian ad litem argues that the case 
plan adopted by the juvenile court calling for guardianship with 
the grandparents constitutes the juvenile court’s consent to the 
guardianship proceeding under § 30-2608. The Court of Appeals 
also addressed a situation in which the county court judge 
presided over both a juvenile adjudication and an appointment 
of guardians under § 30-2608 in Jn re Interest of Justin C. et al., 
7 Neb. App. 251, 581 N.W.2d 437 (1998). 

In In re Interest of Justin C. et al., the Court of Appeals held 
that the rule announced in In re Guardianship of Alice D. et al., 
supra, was applicable and that, therefore, the county court was 
without jurisdiction to appoint guardians even though the same 
judge presided in the juvenile proceedings. In re Interest of Justin 
C. et al., supra. The Court of Appeals noted the confusion caused 
in appellate review by the county court, sitting as a probate court, 
taking judicial notice of a body of proceedings from the juvenile 
case, “the breadth of which is unknowable on appeal and which 
technique has been criticized, especially in juvenile cases.” /d. at 
261, 581 N.W.2d at 443. In addition, the Court of Appeals was 
concerned by the inconsistent roles the guardian ad litem per- 
formed by appearing in both of these proceedings. /d. 

We agree with the policy considerations raised by the Court of 
Appeals. We recognize that Neb. Rev. Stat. § 24-517 (Cum. 
Supp. 2000) was amended after these Court of Appeals cases to 
give concurrent jurisdiction to county courts and separate juve- 
nile courts over guardianship proceedings. See § 24-517 
(“[eJach county court shall have . . . (2)[e]xclusive original juris- 
diction in all matters relating to the guardianship of a person, 
except if a separate juvenile court already has jurisdiction over a 
child in need of a guardian, concurrent original jurisdiction with 
the separate juvenile court in such guardianship”). However, this 
amendment must be considered in the context of changes that 
were made to the juvenile code as part of the same bill. 
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(10] The components of a series or collection of statutes per- 
taining to a certain subject matter may be conjunctively consid- 
ered and construed to determine the intent of the Legislature so 
that different provisions of the act are consistent, harmonious, 
and sensible. State ex rel. AMISUB y. Buckley, ante p. 596, 618 
N.W.2d 684 (2000); Alegent Health Bergan Mercy Med. Ctr. v. 
Haworth, ante p. 63, 615 N.W.2d 460 (2000). 

We note that both §§ 24-517 and 43-247 were amended as 
part of L.B. 1041. Subsection (9) was added to § 43-247, which 
gives exclusive jurisdiction to juvenile courts for “(t]he adoption 
or guardianship proceedings for a child over which the juvenile 
court already has jurisdiction under another provision of the 
Nebraska Juvenile Code.” See 1998 Neb. Laws, L.B. 1041. 

Allowing county courts to preside over guardianship pro- 
ceedings under § 30-2608 for adjudicated minors defeats the 
legislative intent of § 43-247(9). Nebraska case law had already 
recognized the exclusive jurisdiction of juvenile courts in 
guardianship proceedings even before these amendments. 
Before 1998, county courts had exclusive jurisdiction over 
guardianship matters under § 24-517. See § 24-517 (Reissue 
1995). We nonetheless recognized that a county court, sitting as 
a juvenile court, has exclusive jurisdiction to appoint guardians 
for adjudicated minors. See Jn re Interest of Amber G. et al., 250 
Neb. 973, 554 N.W.2d 142 (1996) (rejecting argument that 
exclusive jurisdiction of county court, sitting as juvenile court, 
denies noncustodial parent of any method through which to seek 
custody of adjudicated minor). 

[11] When legislation is enacted which makes related pre- 
existing law applicable thereto, it is presumed that the 
Legislature acted with full knowledge of the preexisting law and 
judicial decisions of the Supreme Court construing and applying 
it. S/D No. 1 v. Nebraska Pub. Power Dist., 253 Neb. 917, 573 
N.W.2d 460 (1998). Thus, the statutory provision that county 
courts and separate juvenile courts have concurrent jurisdiction 
over guardianship matters reflects a legislative intent that a 
county court’s jurisdiction will yield to the juvenile court’s 
exclusive jurisdiction over a guardianship proceeding once a 
minor is adjudged to be within its jurisdiction. 
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In addition to the policy considerations raised by the Court of 
Appeals for upholding the juvenile court’s exclusive jurisdic- 
tion, we note that a court must apply a different standard for a 
guardianship appointment under the juvenile code than the stan- 
dard required under § 30-2608. Under § 30-2608, a court must 
find that the parent has lost custody rights due to unfitness or 
forfeiture before making a guardianship appointment. 

Under the juvenile code, once a juvenile has been adjudged to 
be within the juvenile court’s jurisdiction, the juvenile court, 
when entering a disposition order that places the juvenile out- 
side of the home, must make a written determination that “con- 
tinuation in the home would be contrary to the health, safety, or 
welfare of such juvenile and that reasonable efforts to preserve 
and reunify the family have been made if required under section 
43-283.01.” (Emphasis supplied.) Neb. Rev. Stat. § 43-284 
(Reissue 1998). 

The “fitness” standard applied in guardianship appointment 
under § 30-2608 is analogous to a juvenile court finding that it 
would be contrary to a juvenile’s welfare to return home. See In 
re Interest of Amber G. et al., supra (applying fitness standard to 
disposition order under juvenile code to place children in cus- 
tody of Department of Social Services). The second requirement 
under the juvenile code, however, potentially causes a conflict 
with concurrent county court jurisdiction. A juvenile court must 
also make an additional finding that reasonable efforts at reuni- 
fication have been made. 

[12] Both the guardian ad litem in the guardianship petitions 
and the court in its orders state that Sandra had lost her parental 
right to custody by circumstances or prior court order under 
§ 30-2608. Applying the § 30-2608 standard, however, permits 
a court to evade the juvenile code requirement that the court also 
find reasonable efforts at reunification have been made if 
required. See § 43-284. Neb. Rev. Stat. § 43-283.01(2) and (4) 
(Reissue 1998) require those efforts to be made unless there are 
aggravating circumstances. Thus, we conclude that when a 
minor is adjudged to be within the jurisdiction of the juvenile 
court, a guardianship appointment must be made pursuant to the 
juvenile code. 
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CONCLUSION 
In the juvenile case No. S-99-1265, we conclude that the 

September 24, 1999, order was not a final order affecting a sub- 
stantial parental right and, thus, dismiss the appeal in that case. 
In cases Nos. S-99-1262, S-99-1263, and S-99-1264, we con- 
clude that once there has been an adjudication under a juvenile 
proceeding, in either a separate juvenile court or a county court 
sitting as a juvenile court, guardianship proceedings must be 
brought in a juvenile proceeding and not under § 30-2608. 
Therefore, we vacate the decisions in the guardianship cases and 
dismiss the appeals. 

JUDGMENTS IN Nos. S-99-1262, S-99-1263, AND 

S-99-1264 VACATED, AND APPEALS DISMISSED. 

APPEAL IN No. S-99-1265 DISMISSED. 


STATE OF NEBRASKA, APPELLEE, 
v. DUANE D. DALLMANN, APPELLANT, 
621 N.W.2d 86 


Filed December 22, 2000. No. S-99-1411. 


1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory stops and probable 
cause to perform warrantless searches, is to be upheld on appeal unless its findings of 
fact are clearly erroneous. 

2. Motions to Suppress: Miranda Rights: Appeal and Error. In reviewing a motion 
to suppress statements to determine whether an individual was in custody for purposes 
of Miranda, findings of fact as to the circumstances surrounding the interrogation are 
reviewed for clear error, and the determination of whether or not a reasonable person 
would have felt that he or she was free to leave is reviewed de novo. 

3. Motions to Suppress: Warrantless Searches: Probable Cause: Appeal and Error. 
In reviewing a district court’s ruling on a motion to suppress evidence obtained 
through a warrantless search or seizure, an appellate court conducts a de novo review 
of reasonable suspicion and probable cause determinations, and reviews factual find- 
ings for clear error, giving due weight to the inferences drawn from those facts by the 
trial judge. 

4. Jurisdiction: Notice: Fees: Time: Appeal and Error. Pursuant to Neb. Rev. Stat. 
§ 25-1912 (Cum. Supp. 2000), an appellate court generally does not acquire jurisdic- 
tion of an appeal unless a notice of appeal is filed and the docket fee is paid within 30 
days of the final order. 
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14. 


15. 


16. 


18. 
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Courts: Jurisdiction: Affidavits: Notice: Appeal and Error. If a request to proceed 
in forma pauperis is granted by the district court, an appellate court obtains jurisdic- 
tion when the notice of appeal is timely filed, and any failure of the affidavit to state 
the nature of the action or that the affiant is entitled to redress under Neb. Rev. Stat. 
§ 25-2301.01 (Cum. Supp. 2000) will not divest the court of jurisdiction. 
Investigative Stops: Motor Vehicles: Probable Cause. A traffic violation, no mat- 
ter how minor, creates probable cause to stop the driver of a vehicle. 

Investigative Stops: Police Officers and Sheriffs: Probable Cause. If an officer has 
probable cause to stop a violator, the stop is objectively reasonable, and any ulterior 
motivation on the officer’s part is irrelevant. 

Constitutional Law: Search and Seizure: Waiver. The right to be free from an 
unreasonable search and seizure, as guaranteed by the 4th and 14th Amendments to 
the U.S. Constitution and by article I, § 7, of the Nebraska Constitution, may be 
waived by the consent of the citizen. 

Search and Seizure. In order for a consent to search to be effective, it must be a free 


-and unconstrained choice and not the product of a will overbome. 


Search and Seizure: Duress. A consent to search must be given voluntarily and not as 
the result of duress or coercion, whether express, implied, physical, or psychological. 
Constitutional Law: Search and Seizure. The Fourth Amendment does not require 
that a lawfully seized defendant be advised that he or she is legally “free to go” before 
the defendant’s consent to search will be recognized as voluntary. 

Search and Seizure: Police Officers and Sheriffs. An officer need not give any 
warning to a citizen that he or she may freely refuse a request to search. 

Search and Seizure: Police Officers and Sheriffs: Arrests: Motor Vehicles. When 
a police officer has made a lawful custodial arrest of the occupant of a vehicle, the 
officer may, as a contemporaneous incident of the arrest, search the passenger com- 
partment of that vehicle and examine the contents of any containers found within the 
passenger compartment. 

Constitutional Law: Miranda Rights: Self-Incrimination. Miranda v. Arizona, 
384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), prohibits the use of statements 
stemming from the custodial interrogation of a defendant unless the prosecution 
demonstrates the use of procedural safeguards effective to secure the privilege against 
self-incrimination. 

__: __: __. In order to safeguard an uncounseled individual’s Fifth Amendment 
privilege against self-incrimination, suspects interrogated while in police custody 
must be told that they have a right to remain silent, that anything they say may be used 
against them in court, and that they are entitled to the presence of an attomey, either 
retained or appointed, at the interrogation. 

Constitutional Law: Miranda Rights. Miranda wamings are required only where 
there has been such a restriction on one’s freedom as to render one “in custody.” 
Constitutional Law: Miranda Rights: Evidence. Miranda v. Arizona, 384 U.S. 436, 
86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), does not require that volunteered statements 
be suppressed in the absence of warnings, and any statement given freely and volun- 
tarily without compelling influences is admissible in evidence. 

Constitutional Law: Arrests: Miranda Rights: Words and Phrases. One is in cus- 
tody for purposes of Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 
694 (1966), when there is a formal arrest or a restraint on one’s freedom of movement 
of the degree associated with such an arrest. 
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19. Constitutional! Law: Miranda Rights: Police Officers and Sheriffs. Two inquiries 
are essential to the determination of whether an individual is in custody for Miranda 
purposes: (1) an assessment of the circumstances surrounding the interrogation and 
(2) whether a reasonable person would have felt that he or she was not at liberty to 
terminate the interrogation and leave. 

20. Miranda Rights. What is dispositive in determining whether Miranda wamings 
should have been given is whether a reasonable person would have felt free to leave 
under the circumstances. 

21. Miranda Rights: Investigative Stops: Motor Vehicles. An individual temporarily 
detained pursuant to an investigatory traffic stop is not in custody for purposes of 
Miranda. 

22. Criminal Law: Miranda Rights. Miranda warnings are not required for general on- 
the-scene questioning as to facts surrounding a crime. 

23. Miranda Rights: Police Officers and Sheriffs: Investigative Stops: Motor 
Vehicles. When a person is detained pursuant to a traffic stop, there must be some fur- 
ther action or treatment by the police to render the driver in custody and entitled to 
Miranda warnings. 

24, Search and Seizure: Miranda Rights. A brief, voluntary pat-down search generally 
does not constitute custody for purposes of Miranda. 

25. Miranda Rights: Police Officers and Sheriffs. Where police officers use no coer- 
cion or threat of force and any continued detention is at the consent of the suspect, 
Miranda warnings are not required. 

26. Miranda Rights: Arrests. It is where a suspect is detained only to an extent analo- 
gous to an arrest that Miranda warnings are required. 

27. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion. 

28. __:___. An abuse of discretion occurs when the sentencing court’s reasons or rul- 
ings are clearly untenable and unfairly deprive a litigant of a substantial right and a 
just result. 


Appeal from the District Court for Lancaster County: Paut D. 
Merritt, Jr., Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Kristi J. Egger Brown for appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

The appellant, Duane D. Dallmann, was convicted of posses- 
sion of a controlled substance. On appeal, Dallmann argues that 
police officers stopped his vehicle as a pretext to search for 
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drugs, that various searches violated his Fourth Amendment 
rights, that he was not given Miranda warnings, and that his sen- 
tence is excessive. 

Although the substantive issues raised on appeal are signifi- 
cant, this appeal also requires us to address whether a poverty 
affidavit that fails to state the nature of the action and that the 
appellant is entitled to redress is sufficient under Neb. Rev. Stat. 
§ 25-2301.01 (Cum. Supp. 2000) to vest this court with juris- 
diction. When Dallmann filed his notice of appeal, he also filed 
a motion for leave to proceed in forma pauperis. In the poverty 
affidavit filed in support of the motion, Dallmann stated that he 
was unable to pay the costs of appeal but did not list the nature 
of the action or that he believed he was entitled to redress. We 
determine these requirements are not jurisdictional. We further 
determine that Dallmann’s assignments of error are without 
merit. Accordingly, we affirm. 


ASSIGNMENTS OF ERROR 
Dallmann assigns, rephrased, that the district court erred in 
(1) overruling his motions to suppress, (2) finding that the evi- 
dence was sufficient to find Dallmann guilty beyond a reason- 
able doubt, and (3) imposing an excessive sentence. 


BACKGROUND 

On June 14, 1999, an information was filed charging 
Dallmann with possession of a controlled substance, a Class 1V 
felony. Dallmann filed motions to suppress evidence and state- 
ments he made to various police officers. A hearing was held on 
the motions, and three police officers testified. 

Jeff Bliemeister, a deputy sheriff and narcotics investigator, 
testified that on May 13, 1999, he and another investigator, 
Forrest Dean Dalton, Jr., were on their way to conduct surveil- 
lance on the residence of Nancy Thurman. Neither investigator 
was in uniform, and they were driving an unmarked vehicle. On 
the way to the residence, the investigators saw Thurman in a car 
leaving the area. The investigators then followed Thurman to a 
convenience store, where she parked her car. The investigators 
parked in a church parking lot across the street and observed 
Thurman. Thurman sat in her car and did not enter the conven- 
ience store. A few minutes later, another car pulled into the con- 
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venience store parking lot. A man, later identified as Dallmann, 
got out of the car, put the hood up, and stood there for a couple 
of seconds. Thurman then got out of her car and met Dallmann 
in between the two cars. The investigators observed Thurman and 
Dallmann walk to the passenger side of Dallmann’s vehicle and 
talk. The two talked for less than 5 minutes, then returned to their 
cars. Dallmann and Thurman remained in their cars for about 30 
seconds, then they both got out of the cars again, met briefly, and 
left. The investigators did not observe any objects change hands 
between Thurman and Dallmann and did not see anything 
dropped or picked up by either of them. During the time 
Dallmann and Thurman were talking, the investigators radioed 
for a uniformed police unit to come into the area. 

Based on the investigators’ suspicions that a drug transaction 
had taken place, they decided to follow Dallmann. In 
Bliemeister’s police report, he wrote that the officers planned to 
stop Dallmann. As Dallmann pulled out of the convenience 
store, the investigators observed that he was driving without the 
headlights of his vehicle on. It was approximately 9 p.m. and 
completely dark. The investigators informed the uniformed unit 
that Dallmann was driving without his headlights on. One of the 
uniformed officers, Danny Reitan, then stopped Dallmann about 
three blocks away. 

Reitan asked Dallmann to step out of the vehicle. After 
Dallmann had exited the vehicle, Reitan asked him if he had any 
weapons. Dallmann replied, “No.” Reitan asked if he could 
check, and Dallmann replied, “Yes.” At approximately the same 
time, Bliemeister asked Dallmann if he could search the car for 
weapons, and Dallmann said, “Go ahead. Yes.” Reitan con- 
ducted a pat-down search and did not find any weapons. Reitan 
next asked Dallmann if he had any narcotics. Dallmann replied, 
“No.” When asked by Reitan if he could search, Dallmann said, 
“Yes.” During the search, Reitan pulled a cigarette package out 
of Dallmann’s pocket. Dallmann stated that he did not know 
what was in it. When Reitan opened it, he found cigarettes and 
a small amount of cash. Dallmann then stated, “Oh, that’s what’s 
in there.” 

Reitan began to search Dallmann’s pockets and pant cuffs and 
then asked if he could search Dallmann’s shoes. Dallmann 
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replied, “Yes.” Dallmann was wearing leather moccasin-type 
shoes and was able to simply lift his feet out of them. As 
Dallmann lifted his left foot out of the shoe, he tried to kick it 
under the car and then, using his foot, pulled it back toward 
Reitan. Reitan then observed a white napkin in the bottom of the 
shoe. Reitan asked Dallmann what was in the shoe, and 
Dallmann replied, “That just fell out of the tire.” Dalton then 
came over and removed the napkin from the shoe. Inside the 
napkin was a clear plastic baggie containing an off-white sub- 
stance. Believing the substance to be methamphetamine, Reitan 
placed Dallmann under arrest and led him back to the police 
cruiser. After the drugs were found, Bliemeister expanded the 
scope of his search of the car for not only weapons, but contra- 
band and drugs. No drugs were found in the car, but an address 
book was found containing several names and telephone num- 
bers of people Bliemeister and Dalton had arrested in the past on 
narcotics-related charges or who were currently being investi- 
gated. The address book was found in the pocket of a denim 
jacket in the back seat. 

After learning that drugs had likely been found, Bliemeister 
attempted to talk to Dallmann. Dallmann, however, refused to talk 
to Bliemeister and stated that he wanted an attorney. Bliemeister 
stopped questioning Dallmann at that point. Bliemeister testified 
that he did not read Dallmann Miranda warnings because 
Dallmann had invoked his right to counsel. The record also indi- 
cates that none of the investigating officers advised Dallmann of 
his Miranda rights at any time. The substance that was found was 
then pretested, and a positive result was obtained. After the sub- 
stance tested positive, Dallmann was handcuffed and placed in the 
back of Reitan’s cruiser. As Bliemeister was writing a citation for 
Dallmann to sign, he told Dallmann that the charge was for pos- 
session of methamphetamine. Dallmann then stated that the 
methamphetamine was not for him, that the officers could “piss 
test” him, and that he was just going to sell the drugs to make a 
little extra money. Bliemeister testified that Dallmann’s state- 
ments were unsolicited. 

Dallmann was charged by information with possession of a 
controlled substance pursuant to Neb. Rev. Stat. § 28-416(3) 
(Cum. Supp. 1998). Dallmann filed a motion to suppress state- 
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ments because he had not been advised of his rights pursuant to 
Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 
694 (1966). Dallmann also filed a motion to suppress evidence 
on the bases that the investigators did not have probable cause to 
stop his vehicle and conduct searches, that the searches were not 
incident to a lawful arrest, and that there was no valid consent to 
search. A hearing was held, and the motions were overruled. In 
overruling the motions, the district court found that Dallmann’s 
consents to search were made freely and voluntarily. The court 
further found that any expansion of the search of the vehicle was 
a search incident to arrest. The court found that Dallmann was 
not in custody when he made statements about the napkin in his 
shoe and the contents of his package of cigarettes. The court 
determined that Dallmann was in custody when he made the 
statement that he had planned to sell the drugs. However, the 
court determined that the statement was not the product of any 
police interrogation, but, instead, was volunteered. 

After a stipulated trial consisting of the suppression hearing 
testimony and a laboratory report, at which Dallmann preserved 
his objections to the evidence, Dallmann was convicted. The 
district court sentenced Dallmann to not less than 18 months’ 
nor more than 36 months’ incarceration, with credit given for 
209 days already served. The sentence was to run consecutively 
to any other sentence that Dallmann was already serving. 

Dallmann appealed. Along with his notice of appeal, 
Dallmann also filed a motion for leave to proceed in forma pau- 
peris and an affidavit in support of the motion. The affidavit 
stated that Dallmann was unable to pay the costs of appeal but 
did not state the nature of the action or state that Dallmann 
believed he was entitled to relief. The record contains an order 
of the district court sustaining Dallmann’s motion to proceed in 
forma pauperis. The State filed a motion for summary dismissal 
because the affidavit failed to include statements required by 
§ 25-2301.01. 


STANDARD OF REVIEW 
[1] A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, is to 
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be upheld on appeal unless its findings of fact are clearly erro- 
neous. State v. Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000). 

[2] In reviewing a motion to suppress statements to determine 
whether an individual was in custody for purposes of Miranda, 
findings of fact as to the circumstances surrounding the interro- 
gation are reviewed for clear error, and the determination of 
whether or not a reasonable person would have felt that he or 
she was free to leave is reviewed de novo. See State v. Burdette, 
259 Neb. 679, 611 N.W.2d 615 (2000). 

[3] In reviewing a district court’s ruling on a motion to sup- 
press evidence obtained through a warrantless search or seizure, 
an appellate court conducts a de novo review of reasonable sus- 
picion and probable cause determinations, and reviews factual 
findings for clear error, giving due weight to the inferences 
drawn from those facts by the trial judge. State v. Lara, 258 Neb. 
996, 607 N.W.2d 487 (2000); State v. Bartholomew, 258 Neb. 
174, 602 N.W.2d 510 (1999). 


ANALYSIS 


MOTION FOR SUMMARY DISMISSAL 
BECAUSE OF LACK OF JURISDICTION 

The State has filed a motion for summary dismissal because 
the poverty affidavit in support of Dallmann’s motion to proceed 
in forma pauperis failed to include statements required by 
§ 25-2301.01. Specifically, Dallmann provided a motion and 
affidavit stating that he was unable to pay the cost of the appeal, 
but did not provide a statement of the nature of the action or a 
statement that he believed was entitled to redress. The State con- 
tends that because the poverty affidavit serves as a substitute for 
the docket fee, the failure to strictly comply with all statutory 
provisions governing poverty affidavits is jurisdictional. 

[4] This court generally does not acquire jurisdiction of an 
appeal unless a notice of appeal is filed and the docket fee is 
paid within 30 days of the final order. See Neb. Rev. Stat. 
§ 25-1912 (Cum. Supp. 2000). Under § 25-2301.01, an indigent 
appellant can avoid paying the docket fee by requesting to pro- 
ceed in forma pauperis. Section 25-2301.01 states in part: 

An application to proceed in forma pauperis shall include 
an affidavit stating that the affiant is unable to pay the fees 
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and costs or give security required to proceed with the 

case, the nature of the action, defense, or appeal, and the 

affiant’s belief that he or she is entitled to redress. 
Before August 28, 1999, Neb. Rev. Stat. § 29-2306 (Reissue 
1995), which pertains specifically to in forma pauperis criminal 
appeals, stated only that the affiant must state that “he or she is 
unable by reason of poverty to pay the costs” of the appeal. 
Section 29-2306 did not require that the affiant state the nature 
of the action, defense, or appeal, and the belief that he or she 
was entitled to redress. Effective August 28, 1999, however, 
§ 29-2306 was amended and provides: 

If a defendant in a criminal case files, within thirty days 
after the entry of the judgment, order, or sentence, an 
application to proceed in forma pauperis in accordance 
with sections 25-2301 to 25-2310 with the clerk of the dis- 
trict court, then no payment of the docket fee shall be 
required of him or her unless the defendant’s application to 
proceed in forma pauperis is denied. The clerk of the dis- 
trict court shall forward a certified copy of such applica- 
tion, including the affidavit, to the Clerk of the Supreme 
Court. If an application to proceed in forma pauperis is 
filed and granted, the Court of Appeals or Supreme Court 
shall acquire jurisdiction of the case when the notice of 
appeal is filed with the clerk of the district court. In cases 
in which an application to proceed in forma pauperis is 
granted, the amount of the costs shall be endorsed on the 
mandate and shall be paid by the county in which the ~ 
indictment was found. 

(Emphasis supplied.) § 29-2306 (Cum. Supp. 2000). Thus, 
under the amended version of § 29-2306, a request to proceed in 
forma pauperis in a criminal appeal must be filed in accordance 
with § 25-2301.01. 

Neb. Rev. Stat. § 25-2301.02 (Cum. Supp. 2000), a new statu- 
tory section that was also effective August 28, 1999, provides in 
part: 

(1) An application to proceed in forma pauperis shall be 
granted unless there is an objection that the party filing the 
application: (a) Has sufficient funds to pay costs, fees, or 
security or (b) is asserting legal positions which are 
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frivolous or malicious. The objection to the application 
shall be made within thirty days after the filing of the 
application. Such objection may be made by the court on 
its own motion or on the motion of any interested person. 
The motion objecting to the application shall specifically 
set forth the grounds of the objection. An evidentiary hear- 
ing shall be conducted on the objection unless the objec- 
tion is by the court on its own motion on the grounds that 
the applicant is asserting legal positions which are 
frivolous or malicious. If no hearing is held, the court shall 
provide a written statement of its reasons, findings, and 
conclusions for denial of the applicant’s application to pro- 
ceed in forma pauperis which shall become a part of the 
record of the proceeding. If an objection is sustained, the 
party filing the application shall have thirty days after the 
ruling or issuance of the statement to proceed with an 
action or appeal upon payment of fees, costs, or security 
notwithstanding the subsequent expiration of any statute of 
limitations or deadline for appeal. 

We have never addressed whether all the exact requirements 
of the former version of § 25-2301.01, see Neb. Rev. Stat. 
§ 25-2301 (Reissue 1995), had to be met in order to vest this 
court with jurisdiction over an appeal. However, in State v. 
Schmailzl, 248 Neb. 314, 534 N.W.2d 743 (1995), we held that 
a poverty affidavit must assert that the defendant is unable by 
reason of poverty to pay the costs of the appeal in order to vest 
jurisdiction with an appellate court. We have also dismissed for 
lack of jurisdiction when the appellant failed to properly sign 
the poverty affidavit under oath. In re Interest of T.W. et al., 234 
Neb. 966, 453 N.W.2d 436 (1990); State v. Hunter, 234 Neb. 
567, 451 N.W.2d 922 (1990); In re Interest of K.D.B., 233 Neb. 
371, 445 N.W.2d 620 (1989). 

In In re Interest of Noelle F. & Sarah F., 249 Neb. 628, 544 
N.W.2d 509 (1996), we addressed a case in which the district 
court had denied the appellant’s motion to proceed in forma 
pauperis, stating that if the poverty affidavit is not sufficient to 
meet the statutory requirements of § 25-2301 or is found to be 
untrue, the appeal has not been perfected. Thus, in Jn re Interest 
of Noelle F. & Sarah F, we held that an in forma pauperis affi- 
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davit which is found by the trial court to be not well taken is 
insufficient to perfect an appeal on the merits. 

Under the amended statutes, however, we now conclude that 
the plain language of § 29-2306, as amended, and 
§§ 25-2301.01 and 25-2301.02 make clear that the absence of 
language in a poverty affidavit stating the nature of the action 
and that the affiant is entitled to redress will not divest this court 
of jurisdiction. Section 29-2306 clearly states that if in forma 
pauperis status is sought and granted, the Nebraska Court of 
Appeals or Supreme Court shall acquire jurisdiction of the case 
when the notice of appeal is filed with the clerk of the district 
court. Under § 29-2306, when a request to proceed in forma 
pauperis is granted, the amount of the costs “shall be paid by the 
county in which the indictment was found.” With the exception 
of the 30-day filing requirement, § 29-2306 does not make any 
exceptions for in forma pauperis status that may have been 
improperly granted or granted in error. Thus, in a criminal case, 
once in forma pauperis status has been granted by the district 
court, the appellate court will be entitled to receive the docket 
fee. 

Section 25-2301.02 makes clear that challenges to the ability 
of a defendant to proceed in forma pauperis are to occur in the 
district court and that the district court is charged with the 
responsibility of granting or denying the motion to proceed in 
forma pauperis. We have previously stated: 

We have uniformly held that lower courts are divested of 
subject matter jurisdiction over a particular case when an 
appeal of that case is perfected. . . . [W]e [have] held that 
an in forma pauperis appeal is perfected when the appel- 
lant timely filed a notice of appeal and an affidavit of 
poverty. 

Although jurisdiction is vested in the appellate court 
upon timely filing of a notice of appeal and an affidavit of 
poverty, some duties are still required of the lower court. . 
. . For example, the lower court must forward to the appel- 
late court the notice of appeal, requests for the transcript 
and the bill of exceptions, and the docket fee or poverty 
affidavit. Sections 25-2301 and 25-2308 require the lower 
court to act if it determines that the allegations of poverty 


948 260 NEBRASKA REPORTS 


are untrue or if it determines that the appeal is not taken in 
good faith. 

Generally, appellants are entitled to the benefits of an in 
forma pauperis appeal when the affidavit of poverty and 
notice of appeal are filed and stand uncontradicted and 
unobjected to. If there is no hearing on the poverty affi- 
davit and the appeal, or when there is a hearing and the evi- 
dence is uncontradicted, the trial court has a duty to allow 
the appellant to proceed in forma pauperis. 

Flora v. Escudero, 247 Neb. 260, 264-65, 526 N.W.2d 643, 646- 
47 (1995). It is not a function of this court to determine whether 
an affidavit to proceed in forma pauperis contains specific lan- 
guage stating the nature of the case and that the affiant is enti- 
tled to redress. These determinations must be made by the dis- 
trict court. Thus, any objection that the poverty affidavit fails to 
State the nature of the action, defense, or appeal, and the belief 
that the affiant is entitled to redress, must also be raised in the 
district court. As indicated in Flora, supra, such objections may 
be waived. 

[5] Accordingly, we determine that if a request to proceed in 
forma pauperis is granted by the district court, this court obtains 
jurisdiction when the notice of appeal is timely filed, and any 
failure of the affidavit to state the nature of the action or that the 
affiant is entitled to redress under § 25-2301.01 will not divest 
this court of jurisdiction. In Dallmann’s case, the record con- 
tains an order from the district court sustaining his motion to 
proceed in forma pauperis. Thus, Dallmann was granted in 
forma pauperis status, and we have jurisdiction over the appeal. 


STOP OF VEHICLE 

Dallmann contends that the officers stopped his vehicle in 
violation of the Fourth Amendment to the U.S. Constitution and 
article I, § 7, of the Nebraska Constitution. Dallmann contends 
that the investigators had decided, without probable cause, to 
follow and stop him before he left the convenience store and that 
the stop based on his failure to turn on his headlights was a pre- 
text to obtain consent to search the vehicle. This contention is 
without merit. 

In Whren v. United States, 517 U.S. 806, 116 S. Ct. 1769, 135 
L. Ed. 2d 89 (1996), the Court addressed the argument that a 
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stop made pursuant to a traffic violation was actually a pretext 
for a search. The Court made clear that the standard to be 
applied is whether the officers had probable cause to stop the 
vehicle and that the constitutional reasonableness of a traffic 
stop does not depend on the actual motivations of the officers 
involved. The Court further explained that prior cases involving 
a pretext to search were cases in which the Court was address- 
ing the validity of a search in the absence of probable cause. 

[6,7] Based in part on Whren, supra, we recently held that a 
traffic violation, no matter how minor, creates probable cause to 
stop the driver of a vehicle. State v. Bartholomew, 258 Neb. 174, 
602 N.W.2d 510 (1999). If an officer has probable cause to stop 
a violator, the stop is objectively reasonable, and any ulterior 
motivation on the officer’s part is irrelevant. Jd. 

The officers in this case stopped Dallmann because he was 
driving at night without headlights. Whether the officers would 
have had probable cause to stop Dallmann if he had not violated 
a traffic regulation is irrelevant. Thus, the district court was cor- 
rect in concluding that the officers had probable cause to stop 
Dallmann’s vehicle. 


SEARCH OF DALLMANN AND VEHICLE 

Dallmann next contends that his consent to the search of his 
clothing and his vehicle was not voluntarily given. In particular, 
Dallmann argues that he was in a “custodial atmosphere,” brief 
for appellant at 29, that he was unaware he had the right to 
refuse to consent, and that under the totality of the circum- 
stances, his consent was the result of duress or coercion. 

[8-12] The right to be free from an unreasonable search and 
seizure, as guaranteed by the 4th and 14th Amendments to the 
U.S. Constitution and by article I, § 7, of the Nebraska 
Constitution, may be waived by the consent of the citizen. State 
v. Ready, 252 Neb. 816, 565 N.W.2d 728 (1997). In order for a 
consent to search to be effective, it must be a free and uncon- 
strained choice and not the product of a will overborne. /d.; 
State y, Prahin, 235 Neb. 409, 455 N.W.2d 554 (1990). The con- 
sent must be given voluntarily and not as the result of duress or 
coercion, whether express, implied, physical, or psychological. 
Id. The Fourth Amendment, however, does not require that a 
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lawfully seized defendant be advised that he or she is legally 
“free to go” before the defendant’s consent to search will be rec- 
ognized as voluntary. Ready, supra, citing Ohio v. Robinette, 
519 U.S. 33, 117 S. Ct. 417, 136 L. Ed. 2d 347 (1996). In addi- 
tion, an officer need not give any warning to a citizen that he or 
she may freely refuse a request to search. State v. Aguirre-Rojas, 
253 Neb. 477, 571 N.W.2d 70 (1997). 

We agree with the district court that under the totality of the 
circumstances, Dallmann’s consent to search his clothing for 
drugs and his vehicle for weapons was voluntary. Nothing in the 
record indicates that the investigating officers used coercion or 
threats of force, either express or implied, to obtain Dallmann’s 
consent. The officers were not required to inform Dallmann that 
he had a right to refuse the request to search. 

[13] Although Dallmann consented to a search of his vehicle 
for weapons, the address book was found in a place where a 
weapon could be concealed. In addition, the expanded scope of 
the search of the vehicle took place when Dallmann was placed 
under arrest. When a police officer has made a lawful custodial 
arrest of the occupant of a vehicle, the officer may, as a con- 
temporaneous incident of the arrest, search the passenger com- 
partment of that vehicle. The officer may also examine the con- 
tents of any containers found within the passenger compartment. 
State v. Roth, 213 Neb. 900, 331 N.W.2d 819 (1983). We con- 
clude that the evidence was obtained through lawful searches. 
Thus, the district court did not err in overruling Dallmann’s 
motion to suppress evidence. 


MOTION TO SUPPRESS STATEMENTS 

Dallmann contends that his statements to the officers should 
have been suppressed because he was not advised of his 
Miranda rights. 

[14,15] Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 
L. Ed. 2d 694 (1966), prohibits the use of statements stemming 
from the custodial interrogation of a defendant unless the prose- 
 cution demonstrates the use of procedural safeguards effective to 
secure the privilege against self-incrimination. State v. Cody, 248 
Neb. 683, 539 N.W.2d 18 (1995); State v. Brunzo, 248 Neb. 176, 
532 N.W.2d 296 (1995). Thus, in order to safeguard an uncoun- 
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seled individual’s Fifth Amendment privilege against self- 
incrimination, suspects interrogated while in police custody must 
be apprised of certain rights. Specifically, suspects must be told 
that they have a right to remain silent, that anything they say may 
be used against them in court, and that they are entitled to the 
presence of an attorney, either retained or appointed, at the inter- 
rogation. State v. Veiman, 249 Neb. 875, 546 N.W.2d 785 (1996). 

[16,17] Miranda warnings are required only where there has 
been such a restriction on one’s freedom as to render one “in cus- 
tody.” State v. Burdette, 259 Neb. 679, 611 N.W.2d 615 (2000). 
Further, Miranda does not require that volunteered statements be 
suppressed in the absence of the warnings. Any statement given 
- freely and voluntarily without compelling influences is admissi- | 
ble in evidence. State v. Taylor, 221 Neb. 114, 375 N.W.2d 610 
(1985), citing Miranda, supra. See, also, State v. Buckman, 259 
Neb. 924, 613 N.W.2d 463 (2000) (volunteered statement admis- 
sible in evidence). Thus, an in-custody statement voluntarily 
made without the benefit of Miranda warnings is admissible if it 
is not the product of interrogation. Taylor, supra. 

[18] In this case, Dallmann was under arrest when he stated 
that he was not going to use the drugs himself, but had planned 
to sell them. One is in custody for Miranda purposes when there 
is a formal arrest or a restraint on one’s freedom of movement of 
the degree associated with such an arrest. See Burdette, supra. 
Dallmann, however, did not make the statement in response to 
any questions or actions on the part of the investigating officers. 
The record shows that Dallmann spontaneously made the state- 
ment. Thus, we agree with the district court that the statement 
was volunteered. Because the statement was volunteered, it was 
admissible into evidence even though it was made without 
Dallmann’s having been advised of his Miranda rights. 

[19,20] The district court concluded that Dallmann’s state- 
ments about the item in his shoe and the contents of his cigarette 
package were made when he was not in custody and, thus, were 
admissible on that basis. Two inquiries are essential to the deter- 
mination of whether an individual is in custody for Miranda 
purposes: (1) an assessment of the circumstances surrounding 
the interrogation and (2) whether a reasonable person would 
have felt that he or she was not at liberty to terminate the inter- 
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rogation and leave. Burdette, supra. What is dispositive in deter- 
mining whether Miranda warnings should have been given is 
whether a reasonable person would have felt free to leave under 
the circumstances. /d. 

(21-23] We have held that an individual temporarily detained 
pursuant to an investigatory traffic stop is not in custody for pur- 
poses of Miranda. State v. Bowers, 250 Neb. 151, 548 N.W.2d 
725 (1996); State v. Holman, 221 Neb. 730, 380 N.W.2d 304 
(1986). See, also, Berkemer v. McCarty, 468 U.S. 420, 104 S. 
Ct. 3138, 82 L. Ed. 2d 317 (1984) (drawing analogy between 
stop under Terry v. Ohio, 392 US. 1, 88 S. Ct. 1868, 20 L. Ed. 
2d 889 (1968), and traffic stop and indicating that Jerry stops 
are not subject to dictates of Miranda); U.S. v. Sullivan, 138 F.3d 
126 (4th Cir. 1998); U.S. v. Boucher, 909 F.2d 1170 (8th Cir. 
1990). Further, Miranda warnings are not required for general 
on-the-scene questioning as to facts surrounding a crime. U.S. v. 
Klein, 13 F.3d 1182 (8th Cir. 1994). When a person is detained 
pursuant to a traffic stop, there must be some further action or 
treatment by the police to render the driver in custody and enti- 
tled to Miranda warnings. Bowers, supra. 

[24-26] A brief, voluntary pat-down search generally does not 
constitute custody for purposes of Miranda. See, e.g., U.S. v. 
Wyatt, 179 F.3d 532 (7th Cir. 1999); State v. Graca, 142 N.H. 
670, 708 A.2d 393 (1998). Further, the detainment of an indi- 
vidual during the consensual search of his or her vehicle has 
also been held not to constitute custody for Miranda purposes. 
See, e.g., May v. Commonwealth, 3 Va. App. 348, 349 S.E.2d 
428 (1986) (person not in custody when he consented to search 
of trunk of his vehicle). Although courts have indicated that 
Miranda warnings may be required under some circumstances 
before a suspect is actually arrested, where police officers use 
no coercion or threat of force and any continued detention is at 
the consent of the suspect, Miranda warnings are not required. 
See U.S. v. Richie, 35 F.3d 1477 (10th Cir. 1994) (Miranda 
warnings not required when suspect consented to search of his 
home by multiple police officers). Compare U.S. v. Perdue, 8 
F.3d 1455 (10th Cir. 1993) (Miranda warnings required where 
police forced suspect out of vehicle at gunpoint and held him 
face down on the ground at gunpoint during questioning, while 
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police helicopters hovered overhead). Thus, it is where a suspect 
is detained only to an extent analogous to an arrest that Miranda 
warnings are required. See Sullivan, supra. 

In this case, Dallmann was initially stopped for a traffic vio- 
lation and then consented to a search of his vehicle for weapons 
and a search of his clothing for drugs. Although there were mul- 
tiple police officers present, the officers used no threats of force 
or coercion to obtain Dallmann’s consent to search. Nothing in 
the record indicates that Dallmann believed he was under arrest 
when he consented to the searches or that Dallmann was not free 
to leave. We conclude that under the circumstances of this case, 
Dallmann was not in custody when he made the statement that 
the item in his shoe fell out of the tire and when he made the 
statement about the contents of the cigarette package. 
Accordingly, the officers were not required to advise Dallmann 
of his Miranda rights before these statements were made. The 
district court did not err in overruling Dallmann’s motion to sup- 
press statements. Furthermore, the evidence was sufficient 
beyond a reasonable doubt to sustain the conviction. 


SENTENCING 

(27,28] Dallmann contends that the district court erred in 
imposing an excessive sentence. A sentence imposed within 
statutory limits will not be disturbed on appeal absent an abuse 
of discretion. State v. Wells, 257 Neb. 332, 598 N.W.2d 30 
(1999). An abuse of discretion occurs when the sentencing 
court’s reasons or rulings are clearly untenable and unfairly 
deprive a litigant of a substantial right and a just result. Jd. 

Dallmann was convicted of a Class IV felony. See § 28-416. 
A Class IV felony carries a statutory maximum of 5 years’ 
imprisonment, a $10,000 fine, or both, and no minimum. 
Dallmann’s sentence was within the statutory limits, and we 
conclude that the district court did not abuse its discretion when 
sentencing Dallmann. Accordingly, Dallmann’s assignment of 
error regarding sentencing is without merit. 


CONCLUSION 
We determine that an appellate court acquires jurisdiction of 
an in forma pauperis criminal appeal when the notice of appeal 
is filed. When a request to proceed in forma pauperis has been 
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granted, the failure of the affidavit to state the nature of the 
action or a statement that the affiant is entitled to redress will 
not divest the appellate court of jurisdiction. We conclude that 
Dallmann’s assignments of error are without merit. Accordingly, 
we affirm. 

AFFIRMED. 


CynTHIA M. BROWN, NOW KNOWN AS CYNTHIA M. MORALES, 
APPELLANT, V. DWIGHT E. BROWN, JR., APPELLEE. 
621 N.W.2d 70 


Filed December 22, 2000. No. 8-99-1444. 


1. Child Custody: Visitation: Appeal and Error. Child custody determinations, and 
visitation determinations, are matters initially entrusted to the discretion of the trial 
judge, and although reviewed de novo on the record, the trial judge’s determination 
will normally be affirmed absent an abuse of discretion. 

2. Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrain from 
acting, but the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dispo- 
sition through a judicial system. 

3. Child Custody. In order to prevail on a motion to remove a minor child to another 
jurisdiction, the custodial parent must first satisfy the court that he or she has a legit- 
imate reason for leaving the state. After clearing that threshold, the custodial parent 
must next demonstrate that it is in the child’s best interests to continue living with him 
or her. 

4. Child Custody: Words and Phrases, Joint legal custody is joint authority and 

responsibility for making major decisions regarding the child’s welfare. 

__: __. Joint physical custody is joint responsibility for minor day-to-day decisions 

and the exertion of continuous physical custody by both parents over a child for sig- 

nificant periods of time. 

6. Child Custody. Ordinarily, custody of a minor child will not be modified unless there 
has been a material change of circumstances showing that the custodial parent is unfit 
or that the best interests of the child require such action. 

7. Modification of Decree: Child Custody: Proof. The party seeking modification of 
a decree of dissolution bears the burden of showing a material change of circum- 
stances affecting the best interests of a child. 

8. Modification of Decree: Child Custody. Removal of a child from the state, without 
more, does not amount to a change of circumstances warranting a change of custody. 
Nevertheless, when considered in conjunction with other evidence, such a move may 
well be a change of circumstances that would warrant a modification of the decree. 

9. Child Custody: Intent. In cases of joint legal and physical custody, a legitimate rea- 
son for leaving the state, taken together with an expressed intent to do so, may con- 


14. 


15. 


17. 
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stitute a material change in circumstances affecting the best interests of a child, suffi- 
cient to require examination of the best interests of the child. 

Modification of Decree: Child Custody: Proof: Intent. Proving an intent to leave 
the state does not necessitate that physical custody be modified, but the intent to move 
illustrates the likelihood that there is a need for considering some sort of modification 
that would reflect the new circumstances. 

Child Custody: Proof. Under Nebraska law, the burden has been placed on the cus- 
todial parent to satisfy the court that he or she has a legitimate reason for leaving the 
state and to demonstrate that it is in the child’s best interests to continue living with 
him or her. 

___: __. Because the burden of proof in relocation cases is already placed on the par- 
ent seeking leave to relocate, it is unnecessary to reallocate that burden in cases of 
joint legal and physical custody. 

Child Custody. A custodial parent’s firm offer of employment with a flexible sched- 
ule in close proximity to the custodial parent’s extended family constitutes a legiti- 
mate reason to leave the state in a removal case. 

Child Custody: Visitation. There are three broad considerations ordinarily to be 
employed in determining whether removal to another jurisdiction is in a child’s best 
interests: (1) each parent’s motives for seeking or opposing the move; (2) the poten- 
tial that the move holds for enhancing the quality of life for the child and the custo- 
dial parent; and (3) the impact such a move will have on contact between the child 
and the noncustodial parent, when viewed in the light of reasonable visitation 
arrangements. 

Child Custody. In determining the potential that the removal to another jurisdiction 
holds for enhancing the quality of life of the parent seeking removal and of the chil- 
dren, an appellate court should consider several pertinent factors, including: (1) the 
emotional, physical, and developmental needs of the children; (2) the children’s opin- 
ion or preference as to where to live; (3) the extent to which the relocating parent’s 
income or employment will be enhanced; (4) the degree to which housing or living 
conditions would be improved; (5) the existence of educational advantages; (6) the 
quality of the relationship between the children and each parent; (7) the strength of the 
children’s ties to the present community and extended family there; and (8) the like- 
lihood that allowing or denying the move would antagonize hostilities between the 
two parties. 

_—. The list of factors to be considered in determining the potential that the removal 
to another jurisdiction holds for enhancing the quality of life of the parent seeking 
removal and of the children should not be misconstrued as setting out a hierarchy of 
factors. Depending on the circumstances of a particular case, any one factor or com- 
bination of factors may be variously weighted. 

_—. A child’s racial identity is one factor among several that may be considered in 
making custody determinations. 

Child Support: Visitation. As a general rule, the custodial parent’s right of support 
and the noncustodial parent’s right of visitation are entitled to separate enforcement. 


Appeal from the District Court for Lancaster County: Eart J. 


WittHoFrF, Judge. Affirmed. 
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HENpryY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
I, NATURE OF CASE 
Cynthia M. Brown, now known as Cynthia M. Morales, 
appeals the district court’s denial of her request to be granted 
sole custody of her minor children and for leave of the court to 
relocate with the children from Lincoln, Nebraska, to Suffolk 
County, New York. The primary question presented in this 
appeal is whether the procedures and criteria articulated by this 
court in Farnsworth v. Farnsworth, 257 Neb. 242, 597 N.W.2d 
592 (1999), apply to a situation in which the parties share joint 
legal and physical custody of the children. 


Il. PROCEDURAL BACKGROUND 

Two children were born of the marriage of Cynthia and her 
former husband, Dwight E. Brown, Jr. (Dwight): Dwight III, 
born May 27, 1993, and Jasmine, born February 3, 1995. The 
parties were divorced in 1997, and the divorce decree entered by 
the district court on February 19, 1997, provided that the parties 
would share joint legal and physical custody of the children. The 
decree required Dwight to pay child support in the amount as 
$120 per month. 

On September 14, 1998, Dwight filed a petition to modify the 
decree, seeking a reduction of his child support obligation. On 
October 6, Cynthia filed a cross-petition to modify the decree. 
Cynthia alleged that a material change in circumstances had 
occurred in the following particular respects: (1) Cynthia had 
graduated from nursing school, (2) Cynthia had secured 
* employment in New York, (3) Dwight had remarried, and (4) 
Cynthia’s income would increase when she began her employ- 
ment at her new job in New York. Cynthia sought to have sole 
legal and physical custody of the children placed with her and 
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asked the district court to grant leave for her to relocate with the 
children to New York. 

Dwight filed an amended petition to modify the decree on 
November 4, 1998. In addition to seeking a reduction of his 
child support obligation, Dwight alleged that Cynthia’s lifestyle 
and living arrangements were inappropriate for the children and 
that Cynthia did not provide for the daily needs of the children. 
Dwight alleged that it would not be in the best interests of the 
children to be separated from Dwight. Dwight prayed that cus- 
tody of the children be granted to him and that the district court 
order child support to be paid by Cynthia. 

Trial was had on September 7, 1999, and on November 22, 
the district court entered an order modifying the decree such that 
Cynthia would be required to pay child support in the amount of 
$155 per month and Dwight’s obligation to pay child support 
would be terminated. Neither party has appealed the child sup- 
port modification. The district court determined that it was not 
in the best interests of the children to set aside the arrangement 
of joint custody. The district court found that Dwight was the 
physical custodian of the children no less than 50 percent of the 
time and that in some areas, such as health care and school, 
Dwight had been the primary custodian. The district court found 
that under the standards set forth in Farnsworth v. Farnsworth, 
supra, the quality of life would not be improved for the children 
in New York and that the best interests of the children did not 
favor such a move. The district court dismissed Cynthia’s cross- 
petition to modify and dismissed Dwight’s request to modify 
custody. Cynthia timely appeals. Dwight has not cross-appealed. 


Il. FACTUAL BACKGROUND 

Cynthia testified at the hearing in the district court that she 
had graduated from nursing school in May 1998 and had been 
working since graduation as a registered nurse. She testified that 
she was earning $17 per hour and working approximately 72 
hours during each 2-week pay period at Madonna Rehabilitation 
Hospital in Lincoln. 

Cynthia testified that at the time of hearing, she had been 
offered employment at the New York University Medical Center 
(NYU) in New York City. She would be working full time as a 
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registered nurse on the evening shift, from 3 to 11 p.m., and 
would earn a base salary of $25 to $30 per hour, plus approxi- 
mately $7,000 annually in shift and experience differentials. 
Cynthia further testified that her pay would increase with 
advanced experience and education. Cynthia stated that the 
NYU job would be a professional advancement because NYU is 
a teaching hospital. 

Cynthia testified that the NYU job would also include other 
benefits, such as insurance for herself and the children. Cynthia 
stated that NYU would pay for her to complete her master’s 
degree and that the children would be able to obtain a free col- 
lege education at NYU. Cynthia admitted that the children 
would be able to receive the free education at NYU regardless 
of whether or not the children lived in New York. Cynthia testi- 
fied that she would not be able to take this particular job with 
NYU if she did not report for work on September 21, 1999, but 
that she would be able to take another available position with 
NYU after that date. Cynthia stated that she would not move to 
New York if she was not allowed to take the children with her. 

Cynthia testified that she had arranged for temporary housing 
with her cousin in Suffolk County, on Long Island. Cynthia 
stated that she had located affordable housing for herself and the 
children in Suffolk County and that the schools in Suffolk 
County would be adequate for the children. Cynthia admitted 
that housing in Suffolk County would be more expensive than 
comparable housing in Lincoln. Cynthia stated that her cousin 
would be able to care for the children while Cynthia was at work. 

Cynthia also testified that her extended family, including her 
parents, lived on the east coast and that Dwight’s extended fam- 
ily also lived on the east coast. Dwight testified that some of his 
extended family, including his mother and some of his siblings, 
lived on the east coast, but that Dwight’s remaining extended 
family, including his father and other siblings, lived in 
Nebraska. 

Both parties testified that Cynthia and Dwight had divided 
’ their time with the children on a 50-50 basis. Dwight testified 
that the usual division of time was such that Dwight picked up 
the children from Cynthia at 3:30 p.m. every Sunday, and kept 
them until 3:30 p.m. on Wednesday or Thursday of alternate 
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weeks, such that each party would have the children 4 days one 
week and then 3 days during the next week. Cynthia testified 
that if granted full custody and leave to relocate, she was will- 
ing to give Dwight visitation during summers, holidays, and 
spring breaks, and would be willing to pay for air travel so that 
Dwight could have visitation. Dwight testified that it would be 
financially difficult for him to travel to New York for visitation. 

Cynthia testified that the New York area had many family 
activities that the children would enjoy, “from baseball games to 
art museums to beaches.” Cynthia testified that both children 
were bright and adaptable. Cynthia admitted that she had not 
taken the children to museums or art galleries available in 
Lincoln. Dwight testified that he was aware of cultural opportu- 
nities in New York and in Lincoln, but that “[a]ny time you 
spend with a child is beneficial, it doesn’t matter where you take 
them.” Dwight testified that he had taken the children to the 
“Elephant Hall” museum, and Dwight’s wife, Shelley Brown, 
testified that they participated in many family activities, includ- 
ing visiting the zoo and parks, going for ice cream, visiting 
Elephant Hall and the children’s museum, and going to chil- 
dren’s movies. 

Cynthia also testified regarding her belief that the children, as 
members of a racial minority, would be better off in New York 
because the area is more racially diverse. Cynthia stated that her 
children had not been taunted or discriminated against in 
Lincoln, but did mention that they were “‘stared at” on the street. 
Dwight testified that Dwight III’s school in Lincoln was racially 
diverse. 

Dwight testified that he had remarried, that he and Shelley 
had one additional child, and that Shelley was pregnant at the 
time of the hearing. Dwight testified that he was working 15 to 
20 hours a week at the Lighthouse’s youth recreation center and 
part time as a licensed minister. Dwight testified regarding his 
plans to attend seminary and become an ordained minister. 
Dwight also testified that he had recently accepted a promotion 
that would result in his working more hours. Dwight testified 
that he had opportunities to move from Lincoln but that he had 
decided to stay because he believed Lincoln was the best envi- 
ronment for the children. — 
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Dwight testified that Cynthia’s proposed move to New York 
was the “driving force” behind his request for a change in cus- 
tody. Dwight stated that he believed that the joint custody 
arrangement was best for the children but that he believed that it 
would be best for the children to remain with him if Cynthia 
moved to New York. Dwight stated that he always put his chil- 
dren first but that Cynthia often put herself first, ahead of the 
children. Dwight testified that he had concerns that Cynthia did 
not feed the children properly. Dwight admitted that he had a 
child support arrearage of $1,577. 

Dwight III’s kindergarten teacher testified that she saw 
Dwight at school frequently; Dwight was a volunteer crossing 
guard and often had lunch at school with Dwight III and his 
classmates. The kindergarten teacher stated that Dwight was an 
active and attentive parent to both children. The teacher testified 
that Cynthia also frequently came to the school for lunch and to 
help in class. Dwight III’s teacher testified that he had pro- 
gressed well in school and was a very well-adjusted child. 
Dwight testified that he was planning to enroll Jasmine in 
preschool. Dwight testified that Cynthia had taken the children 
to the doctor once, but that he was primarily responsible for 
their medical and dental care. 

Cynthia admitted that Dwight is a good father and stated that 
she had no concerns about Shelley’s also caring for the children. 
Cynthia stated that Dwight had a positive relationship with the 
children and that she had no concerns about Dwight adequately 
providing for the needs of the children. Shelley testified that 
Dwight had a very close relationship with his children. The exec- 
utive director of the Lincoln Council on Alcoholism and Drugs, 
a friend and former coworker of Dwight, testified that Dwight 
was a model father and that she had asked Dwight to mentor her 
stepson, who is a single parent. The executive director of the 
Lighthouse also testified that Dwight was a model parent. 


IV. STANDARD OF REVIEW 
[1,2] Child custody determinations, and visitation determina- 
tions, are matters initially entrusted to the discretion of the trial 
judge, and although reviewed de novo on the record, the trial 
judge’s determination will normally be affirmed absent an abuse 
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of discretion. Jack v. Clinton, 259-Neb. 198, 609 N.W.2d 328 
(2000); Farnsworth v. Farnsworth, 257 Neb. 242, 597 N.W.2d 
592 (1999). A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to 
act or refrain from acting, but the selected option results in a 
decision which is untenable and unfairly deprives a litigant of a 
substantial right or a just result in matters submitted for disposi- 
tion through a judicial system. Weinand v. Weinand, ante p. 146, 
616 N.W.2d 1 (2000). 


V. EFFECT OF JOINT LEGAL AND PHYSICAL CUSTODY 


1. MATERIAL CHANGE IN CIRCUMSTANCES 

[3] We have stated that in order to prevail on a motion to 
remove a minor child to another jurisdiction, the custodial par- 
ent must first satisfy the court that he or she has a legitimate rea- 
son for leaving the state. After clearing that threshold, the cus- 
todial parent must next demonstrate that it is in the child’s best 
interests to continue living with him or her. Jack v. Clinton, 
supra; Farnsworth v, Farnsworth, supra. Dwight argues, how- 
ever, that this standard should not apply where the parent seek- 
ing removal is not the sole “custodial parent,” but instead shares 
joint legal and physical custody. 

[4,5] We defined the concepts of legal and physical custody, 
in the context of child support, in Elsome v. Elsome, 257 Neb. 
889, 601 N.W.2d 537 (1999). We stated: 

Joint legal custody has been generally defined as joint 
“authority and responsibility for making “major” deci- 
sions regarding the child’s welfare’” . . . . In contrast, joint 
physical custody has been described as “joint 
‘responsib[ility] for “minor” day-to-day decisions’ and the 
exertion of continuous physical custody by both parents 
over a child for significant periods of time.” 

(Citations omitted.) /d. at 898, 601 N.W.2d at 544. There is no 
dispute that the instant case is one of joint legal and physical 
custody. 

[6,7] Dwight argues that because Cynthia seeks a modifica- 
tion of the custody arrangements, as well as leave to move to 
New York, Cynthia must first prove a material change in cir- 
cumstances affecting the best interests of the children. 
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Ordinarily, custody of a minor child will not be modified unless 
there has been a material change of circumstances showing that 
the custodial parent is unfit or that the best interests of the child 
require such action. Smith-Helstrom v. Yonker, 249 Neb. 449, 
544 N.W.2d 93 (1996). The party seeking modification of a 
decree of dissolution bears the burden of showing a material 
change of circumstances affecting the best interests of a child. 
Parker v. Parker, 234 Neb. 167, 449 N.W.2d 553 (1989). See, 
also, Smith-Helstrom v. Yonker, supra. 

We agree that Cynthia, in seeking to modify the custody 
arrangement from joint legal and physical custody to sole cus- 
tody, bears the burden of showing a material change in circum- 
stances such that the best interests of the children require such 
action. We also determine, in accordance with long-established 
principles, that in order to further prevail on a motion to remove 
the minor children from the state, the relocating parent must first 
satisfy the court that she or he has a legitimate reason for leav- 
ing the state and then demonstrate that it is in the children’s best 
interests to live with that parent in the new location. Jack v. 
Clinton, 259 Neb. 198, 609 N.W.2d 328 (2000). As a practical 
matter, the existence of a joint physical custody relationship is 
likely to make it more difficult for the relocating parent to meet 
these burdens. Nonetheless, whether we are considering a mod- 
ification of custody or a proposed removal from the state, the 
best interests of the children are the paramount considerations in 
our determination. Farnsworth v. Farnsworth, 257 Neb. 242, 
597 N.W.2d 592 (1999). 

[8,9] Despite the children’s best interests being the central 
concer, it is helpful to set forth appropriate factors to consider 
in analyzing the children’s best interests in a proposed removal 
from Nebraska under joint custody circumstances. We have 
stated that removal of a child from the state, without more, does 
not amount to a change of circumstances warranting a change of 
custody. State ex rel. Reitz v. Ringer, 244 Neb. 976, 510 N.W.2d 
294 (1994), overruled on other grounds, Cross v. Perreten, 257 
Neb. 776, 600 N.W.2d 780 (1999). Nevertheless, when consid- 
ered in conjunction with other evidence, such a move may well 
be a change of circumstances that would warrant a modification 
of the decree. Marez v. Marez, 217 Neb. 615, 350 N.W.2d 531 
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(1984). We hold that in cases of joint legal and physical custody, 
a legitimate reason for leaving the state, taken together with an 
expressed intent to do so, may constitute a material change in 
circumstances affecting the best interests of a child, sufficient to 
require examination of the best interests of the child. 

To require that a parent, seeking leave to remove a child from 
the state, must prove a material change of circumstances beyond 
a legitimate reason and intent to move would (1) deny a parent 
with joint legal and physical custody the opportunity to seek 
leave to relocate prior to some change in another, unrelated cir- 
cumstance and (2) would have the effect of sentencing such a 
parent to immobilization. See Harder v. Harder, 246 Neb. 945, 
524 N.W.2d 325 (1994) (award of custody not to be interpreted 
as sentence to immobilization). Furthermore, such a rule would 
encourage parents to change the circumstances by moving with- 
out permission, presenting the court with a fait accompli 
demanding consideration of the issue. See Jack v. Clinton, supra 
(discouraging temporary relocation prior to ruling on permanent 
removal). 

[10] For these reasons, we conclude that the better rule is that 
a parent sharing joint legal and physical custody must first prove 
a material change in circumstances affecting the best interests of 
a child by evidence of a legitimate reason to leave the state, 
together with an expressed intention to do so. See, e.g., Blaich 
v. Blaich, 114 Nev. 1446, 971 P.2d 822 (1998); McQuade v. 
McQuade, 901 P.2d 421 (Alaska 1995); Osteraas v. Osteraas, 
124 Idaho 350, 859 P.2d 948 (1993); Voit v. Voit, 317 N.J. Super. 
103, 721 A.2d 317 (1998). Proving such an intent does not 
necessitate that physical custody be modified, but the intent to 
move illustrates the likelihood that there is a need for consider- 
ing some sort of modification that would reflect the new cir- 
cumstances. See Osteraas v. Osteraas, supra. 

Once the party seeking modification has met this threshold 
burden, the separate analyses of whether custody should be 
modified and whether removal should be permitted necessarily 
become intertwined. In order to prevail on her motion to modify 
physical custody, Cynthia must show that such a modification is 
in the best interests of the children, and we cannot consider 
those best interests without considering the effect on the chil- 
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dren of the move to New York that Cynthia proposes to make. In 
short, because Cynthia seeks modification of custody so that she 
can move to New York, the questions whether modification is in 
the best interests of the children and whether the move to New 
York is in the best interests of the children inevitably merge into 
the single question whether the best interests of the children are 
furthered by Cynthia’s obtaining sole physical custody and 
moving the children to New York. 


2. BURDEN OF PROOF 

We next consider the issue of what burden of proof should be 
applied where the party seeking removal does not have sole 
custody, but shares joint legal and physical custody. Generally, 
courts that have addressed shared physical custody cases treat 
them differently than cases involving a primary residential par- 
ent. See Janet Leach Richards, Children’s Rights v. Parents’ 
Rights: A Proposed Solution to the Custodial Relocation 
Conundrum, 29 N.M. L. Rev. 245 (1999). In such cases, courts 
are particularly reluctant to allow one parent to relocate with 
the children. Edwin J. Terry et al., Relocation: Moving 
Forward, or Moving Backward?, 10 J. Am. Acad. Matrim. Law. 
167 (1998). 

Several courts have held that when one party files a removal 
motion in a joint physical custody situation, neither party bears 
the burden of proving that relocation of the child is either favor- 
able or detrimental to the child’s best interests. Rather, each 
party carries an equal burden to prove that the new custody 
arrangement proposed by that party should be adopted by the 
court. Id. See, e.g., In re Marriage of Burgess, 13 Cal. 4th 25, 
913 P.2d 473, 51 Cal. Rptr. 2d 444 (1996); Ayers v. Ayers, 508 
N.W.2d 515 (Minn. 1993); Jaramillo v. Jaramillo, 113 N.M. 57, 
823 P.2d 299 (1991); In re Marriage of Chester, 907 P.2d 726 
(Colo. App. 1995). In those cases, an existing presumption in 
favor of allowing relocation of a custodial parent was deemed 
inappropriate in instances of joint physical custody. See id. 

At least one court has determined that an existing presump- 
tion in favor of a custodial relocating parent should be reversed 
where joint physical custody is concerned, so that the relocating 
parent bears the burden of proving the benefits of the relocation. 
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See Voit v. Voit, 317 N.J. Super. 103, 721 A.2d 317 (1998). Other 
jurisdictions continue to apply a single test for relocation 
regardless of whether the parties have operated under a joint 
custody arrangement. See Terry et al., supra. See, also, e.g., 
Blaich v. Blaich, 114 Nev. 1446, 971 P.2d 822 (1998) (same bur- 
den placed on relocating parent regardless of joint custody); 
McQuade v. McQuade, 901 P.2d 421 (Alaska 1995) (best inter- 
ests test applied de novo regardless of joint custody); In re 
Marriage of Creedon, 245 Ill. App. 3d 531, 615 N.E.2d 19, 185 
Ill. Dec. 724 (1993) (statute establishing best interests test 
applied to all relocation cases). 

(11,12] Under Nebraska law, the burden has been placed on 
the custodial parent to satisfy the court that he or she has a legit- 
imate reason for leaving the state and to demonstrate that it is in 
the child’s best interests to continue living with him or her. See, 
Jack vy. Clinton, 259 Neb. 198, 609 N.W.2d 328 (2000); 
Farnsworth vy, Farnsworth, 257 Neb. 242, 597 N.W.2d 592 
(1999). Because the burden of proof in relocation cases is 
already placed on the parent seeking leave to relocate, it is 
unnecessary for us to reallocate that burden in cases of joint 
legal and physical custody. See Blaich v. Blaich, supra. 

As noted earlier, as a practical matter, the existence of a joint 
physical custody relationship is likely to make it more difficult 
for a joint physical custodian to meet the burden associated with 
relocation. Compare In re Marriage of Creedon, 245 Ill. App. 3d 
at 537, 615 N.E.2d at 24, 185 Ill. Dec. at 729 (“to the extent that 
an order of joint custody actually reflects a closer than custom- 
ary relationship between the noncustodian and the child, the 
existence of a joint custody order may be considered in deter- 
mining whether removal is in a child’s best interests”). This fact, 
however, is not attributed to a heightened burden of proof, but 
simply to the unavoidable practical consequences of joint legal 
and physical custody, and it is considered in the context of 
whether a proposed move is in the best interests of the child. 


VI. APPLICATION OF LAW TO FACTS 
As previously stated, in order to prevail on a motion to 
remove a minor child to another jurisdiction, the custodial par- 
ent must first satisfy the court that he or she has a legitimate rea- 
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son for leaving the state. After clearing that threshold, the cus- 
todial parent must next demonstrate that it is in the child’s best 
interests to continue living with him or her. Jack v. Clinton, 
supra; Farnsworth v. Farnsworth, supra. As determined above, 
this standard applies to the instant case despite the fact that 
Cynthia and Dwight share joint legal and physical custody and 
are thus both custodial parents. 


1. LEGITIMATE REASON FOR LEAVING STATE 

By determining this case on the basis of the best interests of 
the children, the district court implicitly determined that 
Cynthia had satisfied the threshold question whether she had a 
legitimate reason for leaving the state. See Jack v. Clinton, supra 
(emphasizing that parent seeking relocation must first satisfy 
court of legitimate reason for leaving state). 

[13] We have little difficulty concluding, in our de novo 
review, that the district court did not abuse its discretion in mak- 
ing this determination. We have concluded that a custodial par- 
ent’s “‘firm offer of employment with a flexible schedule in 
close proximity to [the custodial parent’s] extended family con- 
stitutes a legitimate reason’ ” in a removal case. Jack v. Clinton, 
259 Neb. at 206, 609 N.W.2d at 334, quoting Kalkowski v. 
Kalkowski, 258 Neb. 1035, 607 N.W.2d 517 (2000). In this case, 
Cynthia presented evidence of a firm offer of employment at 
NYU that would enhance her career and evidence that her 
extended family lived in the New York area, thus meeting her 
burden of showing a legitimate reason to leave the state. 


2. BEST INTERESTS OF CHILDREN 

[14] We have set forth three broad considerations ordinarily 
to be employed in determining whether removal to another juris- 
diction is in a child’s best interests: (1) each parent’s motives for 
seeking or opposing the move; (2) the potential that the move 
holds for enhancing the quality of life for the child and the cus- 
todial parent; and (3) the impact such a move will have on con- 
_ tact between the child and the noncustodial parent, when viewed 
in the light of reasonable visitation arrangements. Jack v. 
Clinton, 259 Neb. 198, 609 N.W.2d 328 (2000); Farnsworth v. 
Farnsworth, 257 Neb. 242, 597 N.W.2d 592 (1999). We will 
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address each of these considerations in turn, as appropriately 
tailored to the present circumstance of joint legal and physical 
custody. 


(a) Each Parent’s Motives 

In the district court, there was no evidence presented which 
would allow us to conclude that either party was seeking to frus- 
trate the custodial rights of the opposing party, or otherwise act- 
ing in bad faith. While Cynthia argues on appeal that Dwight is 
simply attempting to “dominate” the lives of the children, and 
Dwight argues that Cynthia does not really believe that her life 
would be improved by the NYU job, these arguments are unsup- 
ported by the evidence presented in the district court. Rather, the 
record depicts two parents who both care about their children 
and are trying to do what they believe is best for the children. 
We are unpersuaded by the interpretations of the record offered 
by the parties’ counsel and conclude, in our de novo review, that 
each parent has quite valid reasons for taking their respective 
positions on the removal of the children from Nebraska. See 
Farnsworth v. Farnsworth, supra. 


(b) Quality of Life 

(15,16) In determining the potential that the removal to 
another jurisdiction holds for enhancing the quality of life of the 
parent seeking removal and of the children, we have previously 
considered several pertinent factors, including: (1) the emo- 
tional, physical, and developmental needs of the children; (2) 
the children’s opinion or preference as to where to live; (3) the 
extent to which the relocating parent’s income or employment 
will be enhanced; (4) the degree to which housing or living con- 
ditions would be improved; (5) the existence of educational 
advantages; (6) the quality of the relationship between the chil- 
dren and each parent; (7) the strength of the children’s ties to the 
present community and extended family there; and (8) the like- 
lihood that allowing or denying the move would antagonize hos- 
tilities between the two parties. See, Jack v. Clinton, supra; 
Farnsworth v. Farnsworth, supra. This list should not be mis- 
construed as setting out a hierarchy of factors. Depending on the 
circumstances of a particular case, any one factor or combina- 
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tion of factors may be variously weighted. Farnsworth v. 
Farnsworth, supra. 

Not surprisingly, the parties have each chosen to emphasize 
different factors in applying the Farnsworth analysis to this 
case. Generally, Cynthia’s argument rests upon the third, fourth, 
and fifth factors, as she urges this court to consider the benefits 
of the NYU employment offer and the advantages to the chil- 
dren of living in New York. Dwight relies more upon the sixth 
and seventh factors and argues that the advantages of the move, 
to the extent that they are present, are outweighed by the harm 
of separating the children from Dwight. 


(i) Enhancement of Income or Employment 

With regard to the third factor, the extent to which Cynthia’s 
income or employment will be enhanced, we note that Cynthia 
presented substantial evidence that the employment opportunity 
at NYU would offer her increased salary and benefits from her 
current position. Evidence was also adduced, however, that 
some of those benefits might be offset by the higher cost of liv- 
ing in the New York area, particularly with respect to the cost of 
obtaining adequate housing. 

Although no evidence was presented showing that similar 
compensation would not be available in Nebraska, Cynthia did 
testify at length about her current and previous employment, and 
we conclude, in our de novo review, that Cynthia has presented 
evidence that her income and employment will be enhanced by 
the move to New York. This factor would weigh in favor of 
granting leave to relocate the children if Cynthia were granted 
sole custody, as the living conditions and employment opportu- 
nities for the mother are interwoven with the well-being of the 
custodial parent. See Farnsworth v. Farnsworth, 257 Neb. 242, 
597 N.W.2d 592 (1999). 


(ii) Improvement of Housing or Living Conditions 


a. Housing 
With regard to the fourth factor, the degree to which housing 
or living conditions would be improved, Cynthia’s testimony 
was essentially unrebutted that adequate housing would be 
available in New York, comparable to the quality of the chil- 
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dren’s current residences. As previously noted, however, 
Cynthia admitted that such housing was likely to be more 
expensive than in Lincoln. Available housing does not weigh in 
favor of or against the relocation and does not factor into our de 
novo review. 


b. Living Conditions—Cultural Opportunities 

Cynthia argues that the metropolitan area of New York City, 
as compared to Lincoln, would present “virtually unlimited” 
educational, cultural, and entertainment opportunities. Cynthia 
thus argues that relocation to New York would improve the qual- 
ity of life for the children. The essence of Cynthia’s argument 
seems to be that New York City, culturally speaking, is the cen- 
ter of the universe. 

We confronted a similar argument in Farnsworth vy. 
Farnsworth, supra, in which the mother, seeking leave to relo- 
cate from Omaha, Nebraska, to Denver, Colorado, argued that 
Denver would offer access to a wider variety of outdoor activi- 
ties and professional sporting events. We concluded that 
although access to such activities was commendable, the quality 
and quantity of access to such events was not significantly 
greater in Denver than in Omaha, and did not weigh this factor 
significantly in our de novo review. Jd. See, also, Carraher v. 
Carraher, 9 Neb. App. 23, 33, 607 N.W.2d 547, 556 (2000) 
(declining to “put this court’s ‘Chamber of Commerce’ seal of 
approval on residing in the mountains”). 

Although the evidence presented in the district court was 
sparse, we cannot disagree with the contention that New York 
has more museums, theaters, and other cultural and social activ- 
ities than does Lincoln. The flaw in Cynthia’s argument, how- 
ever, is the conclusion that such opportunities suffice to improve 
the living conditions for the children. In the first place, Dwight 
adduced testimony that Cynthia had not taken advantage of the 
cultural and social opportunities available in Lincoln, and there- 
fore, Dwight argues, we cannot assume that the availability of 
cultural activities in New York means that Cynthia will allow the 
children to take advantage of them. 

Second, the dispositive question is not where the children will 
have more fun, but where the living conditions will further their 
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best interests. Simply put, the considerations one includes when 
choosing a vacation destination are not necessarily the same as 
those included when deciding where to raise a child. While 
Cynthia testified that New York offers more cultural and enter- 
tainment opportunities than does Lincoln, that testimony does 
not allow us to conclude that New York is, ipso facto, a better 
place to raise a child. See Carraher v. Carraher, supra (con- 
cluding that Estes Park, Colorado, and Wahoo, Nebraska, are 
undoubtedly different places, but declining to state that one is 
“better” than the other). 


c. Living Conditions—Racial Diversity 

Cynthia further argues that the children, as members of a 
racial and ethnic minority, would be better off in the diverse 
population of New York than the less diverse community of 
Lincoin. The record does not specifically state to which minor- 
ity group the children belong. 

We have not previously discussed the degree to which racial 
identity might be weighed in the context of custody determina- 
tions. The Nebraska Court of Appeals, however, recently con- 
fronted a similar question in Ebirim v. Ebirim, 9 Neb. App. 740, 
620 N.W.2d 117 (2000). In that child custody dispute, the father 
argued that his son’s biracial heritage should be considered in 
determining custody and that the child should have been placed 
with him because he lived in the racially diverse community of 
Omaha, while the mother lived in Brownville, Nebraska, which 
the mother testified had no African-American children. /d. 

The Court of Appeals determined that “the collected cases 
indicate that [race] is generally considered as one factor among 
several in evaluating the best interests of the child,” id. at 743, 
620 N.W.2d at 121, and concluded that the race of the child 
could be considered as “‘one factor among several . . . in custody 
determinations,” id. at 744, 620 N.W.2d at 121, citing Annot., 10 
A.L.R.4th 796 et seq. (1981). Accord J.H.H. v. O’Hara, 878 
F.2d 240 (8th Cir. 1989), cert. denied 493 U.S. 1072, 110 S. Ct. 
1117, 107 L. Ed. 2d 1024 (1990). Compare Palmore v. Sidoti, 
466 U.S. 429, 104 S. Ct. 1879, 80 L. Ed. 2d 421 (1984) (finding 
Equal Protection Clause violated where race of child was sole 
factor in making custody determination). 
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[17] We agree with the Court of Appeals and likewise con- 
clude that a child’s racial identity is one factor among several 
that may be considered in making custody determinations. In the 
instant case, we conclude that the relative racial diversity of 
Lincoln and New York is an appropriate consideration in evalu- 
ating the living conditions for the children. 

Based on the evidence presented to the district court, how- 
ever, we do not find that racial identity and diversity should be 
given significant weight in our de novo review. Cynthia admit- 
ted that the children had not been taunted or otherwise discrim- 
inated against in Lincoln, and Dwight testified that Dwight III’s 
school was racially diverse. While Cynthia testified that the 
“New York City metropolitan area” was more racially diverse 
than Lincoln, no evidence was adduced regarding the schools or 
neighborhoods of Suffolk County, where Cynthia planned to 
live, nor was any evidence presented regarding the general state 
of race relations, or instances of racial discrimination, in New 
York City. The record indicates that with respect to diversity, the 
living conditions of the children are satisfactory in Lincoln, 
given that there is no evidence of discrimination and that their 
local school is ethnically diverse. Based on the record presented, 
we cannot conclude that the greater racial diversity of the New 
York City metropolitan area would improve the living condi- 
tions for the children. 


(iii) Educational Advantages 

With respect to the fifth factor, the existence of educational 
advantages for the children, Cynthia testified generally that the 
schools in Suffolk County, New York, would be adequate for the 
needs of the children. No evidence was adduced that the primary 
and secondary schools in New York were any better or worse 
than the schools in Lincoln. Cynthia argues that the availability 
of a free education at NYU is an educational advantage for the 
children, although she conceded that this opportunity would be 
available to the children regardless of whether or not they lived 
with her in New York. Because Cynthia testified that she would 
not take the NYU job unless allowed to take the children with 
her, we must assume that the opportunity to attend NYU for free 
would be lost to the children if Cynthia was denied leave to take 
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them to New York. Nonetheless, we cannot conclude that such a 

factor should be given significant weight in our de novo review, 
given the current age of the children and the consequent remote- 
ness and unpredictability of their possible postsecondary 
education. 


(iv) Quality of Relationship Between Children and Parents 

The sixth factor, the quality of the relationship between the 
children and each parent, is relied upon by Dwight in his oppo- 
sition to relocation. Although each party pointed to flaws of the 
opposing party in district court, the parties’ consistent testimony 
established that both parents are actively involved in the lives of 
their children. It is uncontested that the children spend approxi- 
mately half their time with each parent and that both parents 
have been intimately involved in all aspects of raising the 
children. 

[18] Cynthia relies on the fact that Dwight was, at the time of 
hearing, behind in his child support payments. We have stated, 
however, that as a general rule, the custodial parent’s right of 
support and the noncustodial parent’s right of visitation are enti- 
tled to separate enforcement. Welch v. Welch, 246 Neb. 435, 519 
N.W.2d 262 (1994). Although stated in terms of visitation, the 
principle is equally applicable to custodial determinations. 
While we consider Dwight’s child support arrearage in our de 
novo review, we do not consider it as a significant reason to 
modify custody from Dwight to Cynthia under the circum- 
stances of this case. 

Testimony from several witnesses established that Dwight 
has very close relationships with both children. While moving to 
New York would preserve the relationship of the children with 
Cynthia, the move would, as discussed in more detail later in 
this opinion, detrimentally affect the close relationship between 
Dwight and the children. We also note that Cynthia’s proposed 
schedule at NYU, working the evening shift, would seem to 
_ interfere, especially during the school year, with Cynthia’s own 

ability to maintain her relationship with the children. 

Overall, this factor in our de novo review weighs significantly 
against relocation of the children. 
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(v) Ties to Community and Extended Family 

The evidence adduced in the district court indicated that liv- 
ing in New York would place the children closer to Cynthia’s 
extended family and some of Dwight’s extended family, who 
live generally in the New York City and Philadelphia metropoli- 
tan areas. Dwight also testified, however, that his remaining 
extended family lives in the Lincoln area. No evidence was 
adduced regarding the ties of the children in the community, 
other than some brief testimony regarding Dwight III’s friends 
at school. 

Members of the extended family of the children live in both 
Lincoln and New York. Furthermore, we note that although 
Cynthia had no other children, Dwight and Shelley had another 
child, and Shelley was pregnant at the time of the hearing. In 
considering the familial relationships of the children, we would 
be remiss if we did not consider the relationship of the children 
to their younger siblings. Allowing the children greater contact 
with members of Cynthia’s and Dwight’s extended families 
must be balanced against contact with Dwight’s remaining 
extended family and, perhaps most importantly, the children’s 
siblings. In balance, we conclude that this factor does not weigh 
significantly for or against permitting relocation of the children. 


(vi) Remaining Factors 

There is little dispute over the remaining factors. Both parents 
essentially concede that the emotional, physical, and develop- 
mental needs of the children can be met by either party. There is 
no evidence which would allow us to determine if allowing or 
denying the move would antagonize hostilities between the par- 
ties, given that, aside from the dispute over relocation, the par- 
ties seem to have established a relatively positive and com- 
mendable relationship where the welfare of the children is 
concerned. 


(vii) Quality of Life—Conclusion 
In our de novo review, we conclude that while Cynthia pre- 
sented evidence that the quality of life for the children might be 
improved by certain aspects of living in New York, this improve- 
ment would be offset, if not outweighed, by the effect of dimin- 
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ishing the relationship between Dwight and the children. The 
district court did not abuse its discretion in finding that the qual- 
ity of life would not be improved for the children by the move 
to New York. 


(c) Impact of Move on Contact Between Dwight and Children 

The final consideration is the impact of relocation upon 
Dwight’s ability to maintain a meaningful relationship with his 
children. See, Jack v. Clinton, 259 Neb. 198, 609 N.W.2d 328 
(2000); Kalkowski v. Kalkowski, 258 Neb. 1035, 607 N.W.2d 
517 (2000); Farnsworth v. Farnsworth, 257 Neb. 242, 597 
N.W.2d 592 (1999). Cynthia’s testimony in the district court 
established that she was willing to permit Dwight extensive vis- 
itation during summer and school holidays and to pay some of 
Dwight’s travel expenses. 

Nonetheless, it cannot be questioned that the move to New 
York would dramatically affect Dwight’s contact with the chil- 
dren. As we stated in Kalkowski v. Kalkowski, 258 Neb. at 1047, 
607 N.W.2d at 527: 

We conclude that the question turns on the third 
Farnsworth consideration, i.e., the impact of relocation 
upon the ability of Kelly to maintain a meaningful rela- 
tionship with his children. In Farnsworth, we noted that 
while a move from Omaha to Denver would necessarily 
lessen the frequency of visits with the child, the distance 
between the two cities was not one which would prevent 
the noncustodial parent from seeing his child on a regular 
basis. The same cannot be said of the distance between 
Ogailala, Nebraska, and Camrose, Alberta, Canada. The 
greater distance, less direct travel connections, and the sig- 
nificant expense and time involved in traveling between 
the two locations are significant factors which the trial 
court properly considered. 

The instant case presents similar considerations. Although the 
availability of travel connections is greater between Lincoln and 
’ New York, the distance, expense, and time involved in such 
travel is appropriately considered in evaluating the degree to 
which the move would affect Dwight’s contact, and relationship, 
with his children. 
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Although Cynthia made substantial and commendable conces- 
sions on the issue of visitation, it cannot be reasonably questioned 
that such visitation would allow Dwight significantly less contact 
with the children and would make it nearly impossible for him to 
maintain the relationship that he currently enjoys. Cynthia’s pro- 
posed visitation schedule, while generous, would nonetheless be 
a poor substitute for the daily interaction Dwight and the children 
now Share. This consideration is significant in our de novo review, 
given the context of joint legal and physical custody. 


(d) Best Interests—Conclusion 

After our de novo review of the record, detailed above, we can- 
not conclude that the district court abused its discretion in finding 
that it was not in the best interests of the children to permit 
Cynthia to relocate with them to New York. Although Cynthia has 
a legitimate reason for leaving the state, and certain aspects of liv- 
ing in New York would improve the quality of life for the chil- 
dren, the district court did not abuse its discretion in determining 
that those facts were outweighed by the detrimental effect that the 
move would have on the relationship of the children with Dwight. 
Cynthia’s sole assignment of error is without merit. 


VII. CONCLUSION 

The evidence reveals two loving parents actively involved in 
the lives of two well-adjusted children operating under a com- 
mendable joint legal and physical custody arrangement. For the 
reasons discussed above, we conclude on the basis of our de 
novo review that the district court did not abuse its discretion in 
determining that Cynthia did not show the best interests of the 
children would be served by modifying custody and granting her 
leave to move with the children to New York. We therefore 
affirm the judgment of the district court. The parties’ respective 
motions for attorney fees on appeal are denied. 
AFFIRMED. 

WRIGHT, J., concurring in the result. 

I concur in the result. In my opinion, where the parties have 
joint legal and physical custody, the burden of proof is upon the 
party seeking to relocate to first show there has been a material 
Change in circumstances that would justify a change in the cus- 
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tody arrangement. Custody is the first issue that must be 
decided. Obviously, relocation of the children would amount to 
a modification of custody by transferring physical custody to the 
parent who desires to relocate. Therefore, I would require the 
parent who desires to relocate to prove that the new custody 
arrangement should be adopted by the court. 

CONNOLLY, J., joins in this concurrence. 


STATE OF NEBRASKA, APPELLEE, V. CHAD A. HOLECEK, APPELLANT. 
621 N.W.2d 100 


Filed December 22, 2000. No. S-00-169. 


1, Sentences: Appeal and Error. Sentences within statutory limits will be disturbed by 
an appellate court only if the sentence complained of was an abuse of judicial 
discretion. 

2. __: ___. An abuse of discretion takes place when the sentencing court’s reasons or 
rulings are clearly untenable and unfairly deprive a litigant of a substantial right and 
a just result. 

3. Criminal Law: Restitution: Damages. Neb. Rev. Stat. § 29-2280 et seq. (Reissue 
1995) vests trial courts with the authority to order restitution for actual damages sus- 
tained by the victim of a crime for which a defendant is convicted. 

4, __:__:__. Pursuant to Neb. Rev. Stat. § 29-2281 (Reissue 1995), before restitu- 
tion can be properly ordered, the trial court must consider: (1) whether restitution 
should be ordered, (2) the amount of actual damages sustained by the victim of a 
crime, and (3) the amount of restitution a criminal defendant is capable of paying. 

5. Sentences: Restitution. Restitution ordered by a court pursuant to Neb. Rev. Stat. 
§ 29-2280 et seq. (Reissue 1995) is a criminal penalty imposed as punishment for a 
crime and is part of the criminal sentence imposed by the sentencing court. As such, 
the certainty and precision prescribed for the criminal sentencing process applies to 
criminal sentences containing restitution ordered pursuant to § 29-2280. 

6. Restitution: Insurance. A court may order a defendant to pay restitution to an insur- 
ance company which has compensated the victim of a criminal act. 


Appeal from the District Court for Sarpy County: RANDALL L. 
REHMEIER, Judge. Affirmed. 


Thomas J. Garvey, Sarpy County Public Defender, and 
Gregory A. Pivovar for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 
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Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

Chad A. Holecek pled no contest in the district court for 
Sarpy County to one count of criminal mischief, more than 
$300, a Class IV felony, in violation of Neb. Rev. .Stat. 
§ 28-519(1) and (2) (Reissue 1995), and one count of burglary, 
a Class III felony, in violation of Neb. Rev. Stat. § 28-507 
(Reissue 1995). In relation to the criminal mischief, more than 
$300 conviction, Holecek was sentenced to 60 months’ proba- 
tion and restitution was ordered as part of the probationary sen- 
tence. It is from the restitution portion of the sentence that 
Holecek appeals. On our own motion, we removed this matter to 
our docket pursuant to our authority to regulate the caseloads of 
this court and the Nebraska Court of Appeals. 


BACKGROUND 

As a result of a plea agreement, Holecek pled no contest to a 
charge of criminal mischief, more than $300, and a charge of 
burglary. The charges resulted from Holecek’s involvement in 
vandalism to the Platteview junior and senior high schools, 
located in South Sarpy School District No. 46, in which Holecek 
and four others caused approximately $80,000 in damages to the 
two schools. Holecek has raised no assignments of error regard- 
ing his plea, and that part of the record is not before this court. 

A restitution hearing was held on Holecek’s sentencing date. 
Holecek appeared with two other-defendants involved in the van- 
dalism to the schools, and the issue of restitution was taken up in 
a joint fashion. The State offered five exhibits as evidence 
regarding the losses sustained by the school district. All exhibits 
were admitted with no objection. It was agreed by the parties that 
the school was responsible only for a $500 deductible to its 
insurance company and that all other damages were covered by 
and paid by the school district’s insurance company. The record 
also shows that the trial court had before it the presentence inves- 
tigation report (PSI). The PSI included the probation officer’s 
signed and dated report showing that Holecek had stated that due 
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to his employment and lack of other obligations, he could afford 
to pay $500 per month restitution. The sentencing court referred 
to the contents of the PSI, and at the sentencing hearing, Holecek 
did not object thereto. The trial court sentenced Holecek to 60 
months’ probation, and as a condition of probation, Holecek was 
ordered to pay restitution to the school district in the amount of 
$500, less any sums paid by his codefendants. Holecek was also 
ordered to pay restitution to Sedgwick of Nebraska, Inc., an 
insurer of the school district, in the amount of $6,000, the pay- 
ments to be made in 60 monthly installments of $100 each. 
Holecek appeals from the restitution portion of his sentence. 


ASSIGNMENTS OF ERROR 
Holecek assigns that the trial court erred in finding that (1) 
Holecek has the ability to pay the restitution it ordered and (2) 
Holecek should pay restitution to the school district’s insurer 
who suffered a loss as a result of its contractual relationship to 
the school district. 


SCOPE OF REVIEW 

{1,2] Sentences within statutory limits will be disturbed by an 
appellate court only if the sentence complained of was an abuse 
of judicial discretion. State v. Burdette, 259 Neb. 679, 611 
N.W.2d 615 (2000); State v. Lobato, 259 Neb. 579, 611 N.W.2d 
101 (2000); State v. Burkhardt, 258 Neb. 1050, 607 N.W.2d 512 
(2000). An abuse of discretion takes place when the sentencing 
court’s reasons or rulings are clearly untenable and unfairly 
deprive a litigant of a substantial right and a just result. State v. 
Canbaz, 259 Neb. 583, 611 N.W.2d 395 (2000); State v. Lobato, 
supra; State v. Wells, 257 Neb. 332, 598 N.W.2d 30 (1999). 


ANALYSIS 

Holecek claims generally that the trial court erred in ordering 
him to pay restitution of $100 per month for 60 months. Holecek 
specifically claims that the record is insufficient to demonstrate 
that the trial court meaningfully considered Holecek’s ability to 
pay this amount of restitution. We do not agree. 

{3] Neb. Rev. Stat. § 29-2280 et seq. (Reissue 1995) vests 
trial courts with the authority to order restitution for actual dam- 
ages sustained by the victim of a crime for which a defendant is 
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convicted. State v. Wells, supra; State v. McLain, 238 Neb. 225, 
469 N.W.2d 539 (1991); State v. Yost, 235 Neb. 325, 455 N.W.2d 
162 (1990). In imposing restitution, § 29-2281 provides, in part, 
the following parameters: 

To determine the amount of restitution, the court may 
hold a hearing at the time of sentencing. The amount of 
restitution shall be based on the actual damages sustained 
by the victim and shall be supported by evidence which 
shall become a part of the court record. The court shall 
consider the defendant’s earning ability, employment sta- 
tus, financial resources, and family or other legal obliga- 
tions and shall balance such considerations against the 
obligation to the victim. 

[4] Pursuant to § 29-2281, before restitution can be properly 
ordered, the trial court must consider: (1) whether restitution 
should be ordered, (2) the amount of actual damages sustained 
by the victim of a crime, and (3) the amount of restitution a 
criminal defendant is capable of paying. State v. Wells, supra; 
State v. McLain, supra; State v. Yost, supra. 

In State v. Yost, supra, the defendant raised as his sole assign- 
ment of error the propriety of the entry of a judgment, including 
an order of restitution, “without the submission of evidence and 
the opportunity for a separate hearing.” Jd. at 327, 455 Neb. at 
163. In Yost, we stated: 

[W]e have serious concerns whether, without an eviden- 

tiary hearing, the bare statements contained in the PS[I] are 

sufficiently reliable to meet § 29-2281, which requires that 

“[t]he amount of restitution shall be based on the actual 

damages sustained by the victim and shall be supported by 

evidence which shall become part of the court record.” 
235 Neb. at 329, 455 N.W.2d at 164. In vacating the restitution 
order, we went on to say that “[i]n any event, it is clear from the 
record that the sentencing court did not meaningfully consider 
the defendant’s earning ability, employment status, financial 
resources, and family or other legal obligations, nor did the trial 
court balance these considerations against the obligation to the 
victims.” /d. 

In State v. Yost, 235 Neb. at 329, 455 N.W.2d at 165, we held 
that “although the sentencing judge did not abuse his discretion 
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in ordering defendant to pay restitution, he did err in failing to 
consider the factors set forth in § 29-2281 {regarding defendant’s 
ability to pay] once he made the decision to order restitution.” 

The cases since Yost have relied upon it, inter alia, for the 
proposition that an evidentiary hearing is required to support a 
restitution order under § 29-2281. See, State v. Wells, 257 Neb. 
332, 598 N.W.2d 30 (1999); State v. McLain, supra; State v. 
Roche, Inc., 2 Neb. App. 445, 511 N.W.2d 195 (1994), reversed 
on other grounds 246 Neb. 568, 520 N.W.2d 539; State v. 
McGinnis, 2 Neb. App. 77, 507 N.W.2d 46 (1993). 

State v. McLain, 238 Neb. 225, 469 N.W.2d 539 (1991), 
involved the issue of the adequacy of the record establishing the 
victim’s damages. In McLain, we vacated the challenged resti- 
tution award and noted that the only evidence of the victim’s 
damages of lost wages in the record was his “unsworn, uncor- 
roborated statements offered at the sentencing hearing and the 
handwritten {victim impact] note contained in the PS[I], which 
note is neither signed nor dated.” Jd. at 229, 469 N.W.2d at 541. 
We concluded in McLain that the record therein “lack{ed] suffi- 
cient documentation of [the victim’s] lost earnings and fail[ed] 
to comport with the requirement prescribed in § 29-2281 that 
the victim’s actual damages be supported by evidence in the 
record.” 238 Neb. at 229, 469 N.W.2d at 541. 

State v. Wells, supra, involved a record containing no evi- 
dence of the defendant’s ability to pay the restitution ordered by 
the trial court. In Wells, we vacated the sentence of restitution 
and noted that the vacation of the restitution order was due to 
“[t]he absence from the record of sworn and meaningful infor- 
mation regarding [defendant’s] ability to pay and the trial 
court’s resultant inability to meaningfully consider the statutory 
factors regarding [defendant’s] ability to pay.” Jd. at 342, 598 
N.W.2d at 38. In Wells, we stated that the language of § 29-2281 
and the cases required evidence to support both the actual dam- 
ages sustained by the victim and the defendant’s ability to pay. 
In this regard, we note that § 29-2281 reads in part that “{t]o 
determine the award of restitution, the court may hold a hearing 
at the time of sentencing. The amount of restitution shall be 
based on the actual damages sustained by the victim and shall be 
supported by evidence which shall become a part of the court 
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record.” Reading these two sentences together and because of 
the use of the word “and” rather than “which” in the second sen- 
tence, we read § 29-2281 to mean that restitution shall be 
ordered after a hearing and should be based on evidence of both 
actual damages and the defendant’s ability to pay. 

(5] In connection with our conclusion that the record must 
demonstrate both the actual damages suffered by the victim and 
the defendant’s ability to pay by way of meaningful evidence or 
sworn proof, we note that it has been observed that “restitution 
ordered by a court pursuant to § 29-2280 is a criminal penalty 
imposed as punishment for a crime and is part of the criminal 
sentence imposed by the sentencing court.” State v. McGinnis, 2 
Neb. App. at 83, 507 N.W.2d at 50. See, also, State v. Duran, 
224 Neb. 774, 401 N.W.2d 482 (1987). As such, “the certainty 
and precision prescribed for the criminal sentencing process 
applies to criminal sentences containing restitution ordered pur- 
suant to § 29-2280.” State v. McGinnis, 2 Neb. App. at 83, 507 
N.W.2d at 50. 

The record in the instant case supports the trial court’s deter- 
mination that Holecek had the ability to pay the restitution 
ordered. Unlike the records in State v. Wells, supra, and State v. 
Yost, 235 Neb. 325, 455 N.W.2d 162 (1990), which were devoid 
of evidence of the defendant’s ability to pay, the sentencing 
court in this case had ample information relating to Holecek’s 
ability to pay. The sentencing court had before it the PSI, in 
which Holecek stated that he had been employed as a night 
stocker at Baker’s Supermarket for 10 months, where his gross 
pay was $1,100 per month and where he was still employed at 
the time of sentencing. In the PSI, Holecek admitted to the pro- 
bation officer that he could afford to pay $500 a month toward 
restitution. The PSI indicates that Holecek’s financial obliga- 
tions at the time of the sentencing were car insurance of $400 
quarterly and fines and costs associated with his legal matters, 
which Holecek stated he would have no problems paying. The 
PSI also indicates that Holecek is not married and has no depen- 
dents. At the time of sentencing, which included the hearing on 
restitution, the trial court referred repeatedly to the PSI, which 
included the above facts and is in the record, and Holecek did 
not take exception thereto. 
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The statements by Holecek regarding his financial condition 
are Holecek’s own statements and would be allowable evidence 
against him under the Nebraska Evidence Rules. See Neb. Rev. 
Stat. § 27-801(4)(b)(i) (Reissue 1995). As such, Holecek’s state- 
ments contained in the PSI meet the requirement that a restitu- 
tion award be supported by evidence which shall become part of 
the record. We conclude that Holecek’s assignment of error that 
the record failed to demonstrate that he had the ability to pay the 
restitution ordered by the court is without merit, and we there- 
fore conclude that the trial court did not abuse its discretion in 
ordering restitution. 

Holecek next argues that §§ 29-2280 and 29-2283 do not pro- 
vide for the payment of restitution to the insurer of a victim of a 
criminal act. Therefore, Holecek contends that the trial court 
erred in ordering Holecek to pay $6,000 in restitution to 
Sedgwick of Nebraska, the school district’s insurance company. 
Section 29-2280 provides in part that “[a] sentencing court may 
order the defendant to make restitution for the actual physical 
injury or property damage or loss sustained by the victim as a 
direct result of the offense for which the defendant has been 
convicted.” Section 29-2283 provides in part that “[t]he court 
shall not impose restitution for a loss for which the victim has 
received compensation, except that the court may order payment 
by the defendant to any person who has compensated the victim 
to the extent that such compensation has been provided.” 
Holecek contends that because § 29-2283 states that the court 
may order payment by the defendant to any person who has 
compensated the victim, the trial court could not order Holecek 
to pay restitution to the school district’s insurance company 
because an insurance company is not a person. Neb. Rev. Stat. 
§ 28-109(16) (Reissue 1995), under the criminal code, states, 
“Person shall mean any natural person and where relevant a cor- 
poration or an unincorporated association.” Under this statute, 
therefore, the school district’s insurer, Sedgwick of Nebraska, is 
a “person,” and as such, Holecek’s claim to the contrary is with- 
out merit. 

Although this court has never directly addressed the issue 
presented by Holecek, in State v. Stueben, 240 Neb. 170, 481 
N.W.2d 178 (1992), we indicated that ordering a defendant to 
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pay restitution to an insurance company which has paid dam- 
ages to the victim caused by the defendant is allowed under 
§ 29-2283. In Stueben, the defendant was convicted of assault 
and part of his sentence included $15,000 in restitution. The 
court’s order itemized how the $15,000 was to be allotted: 
$1,050 to the victim for medical treatment of his injuries, 
$2,750 to the victim as reimbursement for lost wages, and 
$11,200 to the insurance company which covered most of the 
victim’s medical expenses. Although the defendant in Stueben 
did not specifically contest the payment of restitution to the 
insurance company, this court noted that § 29-2283 authorizes a 
court to order the defendant to make reparation payments 
directly to any person who has compensated the victim, to the 
extent that such compensation has been provided. This court 
thereby recognized in Stueben that when an insurance company 
compensates a victim, the court may order payment by the 
defendant to the insurance company pursuant to § 29-2283. 

[6] We agree with the acknowledgment made in State v. 
Stueben, supra, that an insurance company which makes pay- 
ments to a victim is included under the term “person” found in 
§ 29-2283. Therefore, a court may order a defendant to pay 
restitution to an insurance company which has compensated the 
victim of a criminal act. The trial court did not abuse its discre- 
tion in ordering Holecek to pay $6,000 in restitution to 
Sedgwick of Nebraska, an insurer of the school district. 


CONCLUSION 
The trial court did not err in finding that Holecek had the abil- 
ity to pay the restitution it ordered, nor did it err in finding that 
Holecek should pay restitution to the school district’s insurance 
company. 
AFFIRMED. 
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IN RE INTEREST OF MARIE E., A CHILD UNDER 18 YEARS OF AGE. 
COUNTY OF LANCASTER, APPELLANT, V. OFFICE OF JUVENILE 
SERVICES, A BRANCH OF THE DEPARTMENT OF HEALTH AND 
HUMAN SERVICES OF THE STATE OF NEBRASKA, APPELLEE. 
621 N.W. 2d 65 


Filed December 22, 2000. No. S-00-440. 


1. Statutes: Appeal and Error. Statutory interpretation is a matter of law, in connec- 
tion with which an appellate court has an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the court below. 

2. Juvenile Courts: Jurisdiction. A juvenile court has jurisdiction to resolve a dispute 
between a county and the Department of Health and Human Services regarding the 
costs of care for an adjudicated juvenile who is detained in a county facility pending 
evaluation by the department. 

3. Statutes: Intent. In construing a statute, a court must look at the statutory objective 
to be accomplished, the problem to be remedied, or the purpose to be served, and then 
place on the statute a reasonable construction which best achieves the purpose of the 
statute, rather than a construction defeating the statutory purpose. 

4. Juvenile Courts: Statutes: Intent. The purpose of Neb. Rev. Stat. § 43-413(4) 
(Reissue 1998) is to make the State responsible for the costs incurred in evaluating a 
juvenile under § 43-413(1). 

5. Juvenile Courts: Minors. In the absence of the immediate physical delivery of a 
juvenile upon adjudication into an evaluation program, detention is an unavoidable 
precursor of evaluation and is, therefore, part of the evaluation process under Neb. 
Rev. Stat. § 43-413 (Reissue 1998), the cost of which is the responsibility of DHHS. 


Appeal from the Separate Juvenile Court of Lancaster 
County: THOMAS B. Dawson, Judge. Reversed and remanded 
with directions. 


Gary E. Lacey, Lancaster County Attorney, and David W. 
Johnson, Jr., for appellant. 


Samuel G. Kaplan, of the Office of Juvenile Services, 
Nebraska Department of Health and Human Services, for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 
Lancaster County, Nebraska, appeals from the March 27, 
2000, order of the separate juvenile court of Lancaster County, 
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which overruled the county’s motion for assessment of costs 
against the Nebraska Department of Health and Human Services 
(DHHS). Marie E., a juvenile, was adjudicated under Neb. Rev. 
Stat. § 43-247(1) and (2) (Reissue 1998) and placed in the cus- 
tody of DHHS for evaluation. In its motion, the county sought 
an order assessing costs against DHHS for the period of time 
between the adjudication and the time when DHHS took physi- 
cal custody of Marie, during which period Marie was housed in 
a county facility. For the reasons stated below, we conclude that 
DHHS was responsible for the costs of care of Marie following 
the adjudication which placed Marie in the custody of DHHS for 
evaluation. Accordingly, we reverse the juvenile court’s order 
and remand the cause with directions to grant the county’s 
motion and to assess the costs at issue against DHHS. 


STATEMENT OF FACTS 

On April 13, 1999, the juvenile court adjudicated Marie, 
whose date of birth is October 15, 1983, a juvenile under 
§ 43-247(1) and (2). The record shows that Marie had commit- 
ted acts which would constitute a misdemeanor and a felony 
under Nebraska state law. The juvenile court found that Marie 
had (1) falsely endorsed a check written on her grandmother’s 
checking account in an amount more than $75 but less than 
$300, in violation of Neb. Rev. Stat. § 28-603(1) and (3) 
(Reissue 1995), a Class IV felony, and (2) falsely endorsed a 
check written on a third party’s checking account, in an amount 
equal to or less than $75, in violation of § 28-603(1) and (4), a 
Class I misdemeanor. In the April 13 adjudication order, the 
juvenile court “committed” Marie to the “custody” of DHHS, 
Office of Juvenile Services, for a residential evaluation. Such a 
placement for purposes of evaluation prior to disposition is 
authorized under Neb. Rev. Stat. § 43-413(1) and (3) (Reissue 
1998). We interpret the juvenile court’s use of the word “com- 
mitted” to mean “placed,” in accordance with § 43-413(1), 
which provides, inter alia, that a court may “place a juvenile” 
with DHHS for “an evaluation to aid the court in the 
disposition.” 

The Office of Juvenile Services (OJS) is an office within 
DHHS. See Neb. Rev. Stat. § 43-403 (Reissue 1998). For pur- 
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poses of this opinion, we generally refer to both OJS and DHHS 
as “DHHS.” 

In its April 13, 1999, order the juvenile court further ordered 
that after DHHS had completed its residential evaluation of 
Marie, Marie would again be brought before the court for final 
disposition, At the time of the adjudication hearing, Marie was 
physically in the county’s custody and was being detained at the 
Jennie B. Harrel Attention Center for Youth in Lincoln (the 
attention center). 

Although Marie was adjudicated on April 13, 1999, DHHS 
did not take physical custody of her until April 26, and accord- 
ingly, from April 13 to 26, Marie was physically detained at the 
attention center. On May 4, the county sent a statement to 
DHHS in the amount of $2,298.66, seeking payment for the 
county’s costs in detaining Marie from April 13 to 26. DHHS 
declined to pay the statement. 

On March 7, 2000, the county filed a motion for the assess- 
ment of costs in Marie’s juvenile proceeding. In the motion, the 
county sought an order from the juvenile court assessing the 
county’s costs in detaining Marie from April 13 to 26, 1999, 
against DHHS. According to the affidavit of Dennis Banks, the 
director of the attention center, submitted in support of the 
county’s motion, until DHHS accepted physical custody of 
Marie, she remained at the attention center, at the cost of 
$176.82 per day, for a total cost of $2,298.66. 

On March 9, 2000, a hearing was held on the county’s 
motion. On March 23, the juvenile court overruled the county’s 
motion. The juvenile court found that at the time of the April 13, 
1999, adjudication order, DHHS did not have adequate space 
available to perform Marie’s residential evaluation, and as a 
result, DHHS “hous[ed]” Marie until it could locate evaluation 
space. The juvenile court reasoned that under § 43-413(4), 
DHHS did not have any responsibility for Marie until she was 
physically at its facility undergoing an evaluation. 

In support of its order, the juvenile court distinguished prior 
precedent of this court addressing the issue of which entity is 
responsible for the maintenance costs of juveniles, and inter- 
preted those cases as relevant solely to juveniles adjudicated 
under § 43-247(3)(a) (neglect) and not relevant to juveniles 
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adjudicated, as was Marie, under § 43-247(1) or (2) (law viola- 
tion). The juvenile court thus concluded that the county was 
responsible for the postadjudication detention costs and 
declined to order DHHS to pay such costs. The county appeals. 


ASSIGNMENT OF ERROR 
On appeal, the county assigns two errors which combine to 
form one. The county claims that under the controlling statutes, 
the juvenile court erred in overruling its motion to assess costs 
against DHHS. 


STANDARD OF REVIEW 
[1] Statutory interpretation is a matter of law, in connection 
with which an appellate court has an obligation to reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the court below. Sharkey v. Board of Regents, ante p. 
166, 615 N.W.2d 889 (2000). 


ANALYSIS 

(2] As an initial matter, we note that DHHS claims that the 
juvenile court, as a statutory tribunal, did not have jurisdiction 
to resolve the dispute regarding costs in the instant case. DHHS 
cites no legal authority in its brief for this proposition. This issue 
has been resolved against DHHS in our previous cases. See, e.g., 
In re Interest of Jeremy T., 257 Neb. 736, 600 N.W.2d 747 
(1999); In re Interest of Aaron K., 250 Neb. 489, 550 N.W.2d 13 
(1996); In re Interest of Lisa O., 248 Neb. 865, 540 N.W.2d 109 
(1995). This claim has no merit. 

This case presents the issue of whether DHHS should be 
ordered to reimburse the county for the costs incurred by the 
county in detaining Marie after an adjudication order placing 
Marie in the custody of DHHS for an evaluation pending DHHS’ 
taking physical custody of Marie for purposes of the court- 
ordered residential evaluation. Given the terms of the adjudica- 
tion order and the relevant statutes, and by reference to precedent 
of this court, we conclude that DHHS is responsible for the costs 
incurred as a result of the detention of Marie. Accordingly, we 
reverse the juvenile court’s order denying the county’s motion for 
assessment of costs against DHHS and remand the cause with 
directions to assess such costs against DHHS. 
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In accordance with 1996 Neb. Laws, L.B. 1044, changes were 
made in several executive branch departments of the state gov- 
ernment. One such change was to transfer OJS, which had been 
a part of the Department of Correctional Services, to DHHS for 
administrative purposes. See Jn re Interest of David C., 6 Neb. 
App. 198, 572 N.W.2d 392 (1997). In 1998, the Nebraska 
Legislature passed the Health and Human Services, Office of 
Juvenile Services Act, Neb. Rev. Stat. §§ 43-401 to 43-423 
(Reissue 1998 & Cum. Supp. 2000). Section 43-413(1) of the 
Health and Human Services, Office of Juvenile Services Act 
provides, inter alia, that “[a] court may, pursuant to section 
43-281, place a juvenile with the Office of Juvenile Services or 
the Department of Health and Human Services for an evaluation 
to aid the court in the disposition.” Section 43-413(4) provides 
that “[a]ll costs incurred during the period in which the juvenile 
is being evaluated at a state facility or a program funded by the 
Office of Juvenile Services are the responsibility of the state 
unless otherwise ordered by the court pursuant to section 
43-290.” In this appeal, DHHS admits that under § 43-413(4), 
during the period when the juvenile is being evaluated, DHHS is 
to pay all costs. Thus, there is no dispute in the instant case that 
under § 43-413(4), the statute’s use of the term “state’’ means 
DHHS. Compare Muir v. Nebraska Dept. of Motor Vehicles, 
ante p. 450, 618 N.W.2d 444 (2000). 

At issue in this case is the responsibility for the costs incurred 
after the juvenile has been placed in the custody of DHHS for 
evaluation but prior to DHHS’ taking physical custody of the 
juvenile. The statutes are silent as to what person or entity is 
responsible for maintenance costs during this time period. 

[3-5] In construing a statute, a court must look at the statutory 
objective to be accomplished, the problem to be remedied, or the 
purpose to be served, and then place on the statute a reasonable 
construction which best achieves the purpose of the statute, 
rather than a construction defeating the statutory purpose. Jn re 
Estate of Myers, 256 Neb. 817, 594 N.W.2d 563 (1999); Central 
States Found. v. Balka, 256 Neb. 369, 590 N.W.2d 832 (1999). 
By its language, the purpose of § 43-413(4) is to make the state 
responsible for the costs incurred in evaluating a juvenile under 
§ 43-413(1). We conclude that in the absence of the immediate 
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physical delivery of the juvenile upon adjudication into an eval- 
uation program, detention is an unavoidable precursor of evalu- 
ation and is, therefore, part of the evaluation process under 
§ 43-413, the cost of which is the responsibility of DHHS. 
Pursuant to § 43-413(4), the costs of the detention are the 
responsibility of DHHS. 

Our interpretation of § 43-413(4) is supported by similar 
prior decisions of this court under the general provisions of the 
Nebraska Juvenile Code, Neb. Rev. Stat. §§ 43-245 to 43-247 
(Reissue 1998). In Jn re Interest of Aaron K., 250 Neb. 489, 550 
N.W.2d 13 (1996), pursuant to a petition filed by the Scotts 
Bluff County Attorney, Aaron was adjudicated a juvenile under 
§ 43-247(1). At the adjudication hearing, the county court, sit- 
ting as a juvenile court, ordered the Department of Social 
Services (the department), the predecessor to DHHS, to conduct 
an investigation and prepare a report for submission at Aaron’s 
dispositional hearing. Pending the dispositional hearing, the 
juvenile court ordered Aaron detained at the Panhandle Juvenile 
Detention Center. Thereafter, a dispositional hearing was held 
and the juvenile court granted the department legal custody of 
Aaron in order to place him in an adolescent perpetrator pro- 
gram as soon as space became available. Pending physical 
placement in such program, the juvenile court ordered that 
Aaron continue to be detained at the Panhandle Juvenile 
Detention Center. Ultimately, Aaron was placed in a program in 
accordance with the juvenile court’s dispositional order. 

Following physical placement of Aaron in the adolescent per- 
petrator program in In re Interest of Aaron K., the county attor- 
ney filed a motion seeking to establish responsibility for the costs 
incurred in detaining Aaron pending his physical placement in 
the adolescent perpetrator program. After a series of hearings, the 
juvenile court determined that any costs which were not paid by 
Aaron’s mother were the responsibility of the department. 

On appeal to this court, the department argued that under 
Neb. Rev. Stat. § 43-290 (Reissue 1993), it was responsible for 
costs related to a juvenile’s “support, study, and treatment,” 250 
Neb. at 493, 550 N.W.2d at 16, but because detention costs were 
not enumerated under the statute, the county of Scotts Bluff was 
responsible for the costs in detaining Aaron. 
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On appeal, we affirmed the order of the juvenile court. We 
rejected the department’s argument and held that the department 
was responsible for the costs incurred in detaining Aaron until 
he could be physically placed in the program. We determined 
that because at least one purpose of detaining Aaron “was to 
facilitate [his] placement into a treatment program, the detention 
constituted treatment of a juvenile as that term is used in 
§ 43-290.” 250 Neb. at 495, 550 N.W.2d at 17. We noted that 
under § 43-290, the department was responsible for costs 
incurred in treating juveniles in its “care and custody,” and, 
therefore, we held that the department was responsible for the 
costs incurred in detaining Aaron until he could be placed in a 
treatment program. See, also, In re Interest of Jeremy T., 257 
Neb. 736, 600 N.W.2d 747 (1999) (when DHHS has custody of 
juvenile, DHHS is responsible for costs incurred in caring for 
juvenile); In re Interest of Lisa O., 248 Neb. 865, 540 N.W.2d 
109 (1995) (detention is part of treatment, and pursuant to 
§ 43-290, DHHS is responsible for costs of treatment). 

In the instant case, the juvenile court placed Marie with 
DHHS for purposes of a residential evaluation. Pursuant to 
§ 43-413(4), the State is responsible for “[a]ll costs incurred 
during the period in which the juvenile is being evaluated ....” 
The record shows that Marie was detained at the attention cen- 
ter pending her physical delivery to a DHHS facility. It is thus 
apparent that one of the purposes served in detaining Marie at 
the attention center was to facilitate her placement in a residen- 
tial evaluation program. In the absence of DHHS’ having imme- 
diate space in an evaluation program, Marie’s detention was an 
inevitable precursor of her evaluation, necessary to ensure her 
participation in the residential evaluation. We determine that the 
detention of Marie constituted “evaluation” of the juvenile as 
that term is used in § 43-413(4). Accordingly, DHHS was 
responsible for the costs incurred in detaining Marie at the atten- 
tion center. The juvenile court erred in concluding otherwise. 

As a final matter, we observe that the juvenile court in the 
instant case declined to assess the detention costs against DHHS 
on the understanding that Marie was adjudicated under 
§ 43-247(1) and (2) and that prior decisions of this court that 
assigned juvenile costs against DHHS were limited solely to 
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juveniles who had been adjudicated under § 43-247(3). The 
juvenile court misperceived our prior decisions. As we stated in 
In re Interest of Jeremy T., 257 Neb. at 743-44, 600 N.W.2d at 
754, regardless of “whether a juvenile is adjudged to be under 
§ 43-247(1) or § 43-247(3)(a)—the Department remains respon- 
sible for the costs of placing and caring for juveniles within its 
custody.” Accordingly, where as here the juvenile was placed in 
the custody of DHHS for evaluation and given the language of 
§ 43-413(1) and (4), DHHS was responsible for the detention 
costs for Marie, a juvenile who had been adjudicated under 
§ 43-247 (1) and (2). 


CONCLUSION 
For the reasons set forth herein, we reverse the decision of the 
juvenile court overruling the county’s motion to assess costs and 
remand the cause with directions to grant the county’s motion 
and assess the costs for Marie’s care at the attention center from 
April 13 to 26, 1999, against DHHS. 
REVERSED AND REMANDED WITH DIRECTIONS: 


IN RE OF ESTATE OF LILLIAN M. TVRZ, DECEASED. 
SANDRA TVRZ, PERSONAL REPRESENTATIVE OF THE ESTATE 
OF LILLIAN M. Tvrz, DECEASED, APPELLANT, 

v. AuGcust T. “TED” TvRZ ET AL., APPELLEES. 

620 N.W.2d 757 


Filed January 5, 2001. No. S-98-1127. 


1. Judgments: Statutes: Appeal and Error. In connection with questions of law and 
statutory interpretation, an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. 

2. Statutes: Legislature: Intent. In construing a statute, a court must determine and 
give effect to the purpose and intent of the Legislature as ascertained from the entire 
language of the statute considered in its plain, ordinary, and popular sense. 

3. Statutes. A court must attempt to give effect to all parts of a statute, and if it can be 
avoided, no word, clause, or sentence will be rejected as superfluous or meaningless; 
it is not within the province of a court to read anything plain, direct, and unambigu- 
ous out of a statute. 


Petition for further review from the Nebraska Court of 
Appeals, HANNON, Mugs, and InBopy, Judges, on appeal thereto 
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WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCorRMACK, and 
MILLER-LERMAN, JJ. 


STEPHAN, J. 

In its disposition of this appeal from a judgment of the county 
court for Lancaster County, the Nebraska Court of Appeals held, 
as a matter of first impression, that the State of Nebraska’s claim 
against an estate for recovery of medical assistance benefits pur- 
suant to Neb. Rev. Stat. § 68-1036.02 (Reissue 1996) arose at or 
after death of the recipient of such benefits and was therefore 
governed by the limitations provision of Neb. Rev. Stat. 
§ 30-2485(b)(2) (Reissue 1995). In re Estate of Tvrz, 9 Neb. 
App. 98, 608 N.W.2d 226 (2000). The State of Nebraska, 
through the Department of Health and Human Services Finance 
and Support (DHHS), has petitioned for further review, citing 
cases from other jurisdictions holding that statutory claims of 
this nature arose prior to death when the benefits were received. 
We granted the petition for further review because we deem this 
legal issue to be one of significant public interest. 


BACKGROUND 

The pertinent facts are undisputed. Lillian M. Tvrz died tes- 
tate in Lancaster County, Nebraska, on January 2, 1998, at the 
age of 88. From August 1993 until February 1997, she received 
medical assistance payments (Medicaid) from the State of 
Nebraska, administered by DHHS pursuant to Neb. Rev. Stat. 
§ 68-1018 et seq. (Reissue 1996 & Supp. 1997). 

On February 6, 1998, Sandra Tvrz filed an “Application for 
Informal Probate of Will and Informal Appointment of Personal 
Representative” in the county court for Lancaster County, 
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Nebraska. On the same day, the registrar issued a written 
“Registrar’s Statement of Informal Probate” and named Sandra 
as the personal representative of Lillian’s estate. Claim day was 
designated as April 17, 1998, and notice was scheduled for pub- 
lication on February 17 and 24 and March 3. Pursuant to Neb. 
Rev. Stat. § 25-520.01 (Reissue 1995), the personal representa- 
tive mailed notice to parties she believed had a direct legal inter- 
est in the proceeding, but did not mail notice to DHHS. 

Sharon Butts, a DHHS employee whose duties included 
estate recovery, read the published notice of claim day in a legal 
newspaper and prepared a claim against the estate in the amount 
of $79,955.01, representing the aforementioned medical assist- 
ance benefits which the State had paid to Lillian. Butts mailed 
the claim to the Lancaster County Court on April 14, 1998, but 
for an unknown reason, it was never received by the court. When 
Butts discovered on July 13 that the claim was not on file with 
the court, she then refiled the claim, and DHHS filed a “Petition 
for Allowance of Claim” on July 21, 1998. In response, the per- 
sonal representative filed a “Notice of Disallowance of Claim” 
and an answer asserting the claim was untimely. 

Following a hearing, the county court determined that 
because notice had not been mailed to DHHS, the claim was 
timely filed within 3 years after the death of the decedent pur- 
suant to § 30-2485(a)(2). The personal representative then per- 
fected this appeal. The Court of Appeals reversed, and remanded 
with directions to disallow the claim as untimely. It reasoned 
that because § 68-1036.02 created a claim against the estate of 
the recipient of medical assistance benefits, the claim necessar- 
ily arose at or after the recipient’s death and therefore could only 
be filed within 4 months thereof pursuant to § 30-2485(b)(2). 


ASSIGNMENT OF ERROR 
In DHHS’ petition for further review, it contends that the 
Court of Appeals erred in holding that its claim against the 
estate was not timely filed. 


SCOPE OF REVIEW 
[1] In connection with questions of law and statutory inter- 
pretation, an appellate court has an obligation to reach an inde- 
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pendent conclusion irrespective of the decision made by the 
court below. Snyder v. EMCASCO Ins. Co., 259 Neb. 621, 611 
N.W.2d 409 (2000); Zoucha v. Henn, 258 Neb. 611, 604 N.W.2d 
828 (2000). 


ANALYSIS 

Medicaid is a joint federal-state program which provides 
medical assistance and other benefits to qualified recipients. It 
was established by title XIX of the Social Security Act of 1965. 
See Social Security Amendments of 1965, Pub. L. No. 89-97, 79 
Stat. 286 (1965). Nebraska and other states accepting federal 
Medicaid funds are required to designate a single state agency 
to administer and supervise the program. See 42 U.S.C. 
§ 1396a(a)(5) (1994). As noted above, DHHS administers the 
Medicaid program in Nebraska pursuant to § 68-1018 et seq. 

In order to qualify for federal funds, state Medicaid programs 
must meet certain requirements, including compliance with fed- 
eral statutes governing estate recovery programs which permit a 
state to recoup benefits paid from a recipient’s estate under cer- 
tain circumstances. 42 U.S.C. § 1396a(a)(18). Courts and com- 
mentators have discussed the purpose of estate recovery statutes. 
For example, the California Supreme Court has observed that 
estate recovery programs serve the purpose of permitting a state 
to assist those in need, while easing the financial burden of 
doing so by recouping benefits from a recipient’s estate, thereby 
preventing heirs of the recipient “from unfairly benefitting [sic] 
from the program.” Kizer v. Hanna, 48 Cal. 3d 1, 6, 767 P.2d 
679, 681, 255 Cal. Rptr. 412, 414 (1989). The Minnesota 
Supreme Court has characterized the Medicaid estate recovery 
program as a means “whereby money paid to qualified individ- 
uals for health care purposes may be recovered and reused to 
help other similarly situated persons.” In re Estate of Turner, 
391 N.W.2d 767, 770 (Minn. 1986). A commentator has noted 
that “[t]he foremost consideration behind estate recovery is the 
reduction of the overall cost of Medicaid to states by recouping 
some portion of Medicaid expenditures.” Jon M. Zieger, The 
State Giveth and the State Taketh Away: In Pursuit of a 
Practical Approach to Medicaid Estate Recovery, 5 Elder L.J. 
359, 374 (1997). 
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Although each state is free to design its own statutory estate 
recovery program, such statutes must comply with the require- 
ments of 42 U.S.C. § 1396p, which provides in pertinent part: 

(b) Adjustment or recovery of medical assistance 
correctly paid under a State plan 

(1) No adjustment or recovery of any medical assistance 
correctly paid on behalf of an individual under the State 
plan may be made, except that the State shall seek adjust- 
ment or recovery of any medical assistance correctly paid 
on behalf of an individual under the State plan in the case 
of the following individuals: 


(B) In the case of an individual who was 55 years of age 
or older when the individual received such medical assist- 
ance, the State shall seek adjustment or recovery from the 
individual’s estate, but only for medical assistance consist- 
ing of— 

(i) nursing facility services, home and community-based 
services, and related hospital and prescription drug ser- 
vices, or 

(ii) at the option of the State, any items or services under 
the State plan. 


(2) Any adjustment or recovery under paragraph (1) may 
be made only after the death of the individual’s surviving 
spouse, if any, and only at a time— 

(A) when he has no surviving child who is under age 21, 
or (with respect to States eligible to participate in the State 
program established under subchapter XVI of this chapter) 
is blind or permanently and totally disabled, or (with 
respect to States which are not eligible to participate in 
such program) is blind or disabled as defined in section 
1382c of this title[.] 

As noted, the estate recovery provisions of Nebraska’s Medicaid 
plan are codified at § 68-1036.02. In complying with the federal 
requirements, § 68-1036.02 provides in part: 

(1) The estate of a decedent who has received medical 
“assistance benefits under the medical assistance program 
established under section 68-1018 shall be indebted to the 
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Department of Health and Human Services Finance and © 
Support for the total amount paid for medical assistance on 
behalf of the decedent if: 

(a) The decedent was fifty-five years of age or older at 
the time the medical assistance was provided; or 

(b) The decedent resided in a medical institution and, at 
the time of institutionalization or application for medical 
assistance, whichever is later, the department determines 
that the decedent could not have reasonably been expected 
to be discharged and resume living at home. For purposes 
of this section, medical institution shall mean a skilled 
nursing facility, intermediate care facility, intermediate 
care facility for the mentally retarded, nursing facility, or 
inpatient hospital. 

(2) No debt to the department shall exist if the decedent 
is survived (a) by a spouse or (b) by a child who either is 
under twenty-one years of age or is blind or totally and 
permanently disabled as defined by the Supplemental 
Security Income criteria. 

We are presented with two competing theories regarding 
when claims arise under § 68-1036.02 for the purposes of this 
state’s nonclaim statute, § 30-2485. DHHS urges us to conclude 
that such claims arise before the death of the recipient, and as 
such, under § 30-2485(a)(1), it has 3 years to file a claim when 
it has not been presented with the required notice. In contrast, 
the Court of Appeals determined that such claims arise “‘ ‘at or 
after’ the death” of the recipient, thus making the claim subject 
to the 4-month limitations period set forth in § 30-2485(b)(2). In 
re Estate of Tvrz, 9 Neb. App. 98, 104, 608 N.W.2d 226, 230 
(2000). We review this question of law de novo. 

DHHS relies heavily upon Matter of Estate of Hooey, 521 
N.W.2d 85 (N.D. 1994), a case which it cites for the first time in 
its brief in support of the petition for further review. In that case, 
the Supreme Court of North Dakota determined that a claim 
under that state’s estate recovery statute arose prior to the recip- 
ient’s death and therefore could be filed within 3 years after 
death pursuant to a limitations provision similar to 
§ 30-2485(a)(2). The North Dakota estate recovery statute pro- 
vided in pertinent part: 
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On the death of any recipient of medical assistance who 
was fifty-five years of age or older when the recipient 
received the assistance, and on the death of the spouse of 
the deceased recipient, the total amount of medical assist- 
ance paid on behalf of the recipient following the recipi- 
ent’s fifty-fifth birthday must be allowed as a preferred 
claim against the decedent’s estate... . 
N.D. Cent. Code § 50-24.1-07(1) (1999). The statute further 
provided: 
No claim must be paid during the lifetime of the decedent’s 
surviving spouse, if any, nor while there is a surviving child 
who is under the age of twenty-one years or is blind or per- 
manently and totally disabled, but no timely filed claim may 
be disallowed because of the provisions of this section. 
(Emphasis supplied.) N.D. Cent. Code § 50-24.1-07(2). The 
court reasoned that although the ability of the state to enforce 
the obligation to repay benefits was tolled during the recipient’s 
lifetime, the obligation arose upon the receipt of benefits and 
thus arose prior to death. 

In reaching this conclusion, the North Dakota Supreme Court 
relied on Department of Public Welfare v. Anderson, 377 Mass. 
23, 384 N.E.2d 628 (1979). Anderson involved the issue of 
whether a Medicaid recovery claim arose prior or subsequent to 
the death of the recipient for limitations purposes. The 
Massachusetts estate recovery statute interpreted by the court 
provided: 

“There shall be no adjustment or recovery of medical 
assistance correctly paid, except from the estate of an indi- 
vidual who was sixty-five years of age or older when he 
received such assistance, and then only after the death of 
his surviving spouse, if any, and only at a time when he has 
no surviving child who is under age twenty-one or is blind 
or permanently and totally disabled.” 
Anderson, 377 Mass. at 24, 384 N.E.2d at 630. The Supreme 
Judicial Court of Massachusetts concluded that this statutory 
language did not contemplate a claim arising after death, but, 
rather, one arising during the recipient’s lifetime but subject to 
provisions delaying the state’s enforcement right. The court con- 
cluded that the purpose of the statutory language was “simply to 
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avoid imposition of an obligation to repay while the recipient or 
certain members of his family may yet require governmental 
assistance, and not to prevent the obligation from ever coming 
into existence.”’ Jd. at 31-32, 384 N.E.2d at 634. 

{2,3] As noted above, however, the Medicaid estate recovery 
statutes enacted by various states are not identical. Whether a 
claim under § 68-1036.02 arises before or after the death of a 
Medicaid recipient depends upon the statutory language used by 
the Nebraska Legislature. In construing a statute, a court must 
determine and give effect to the purpose and intent of the 
Legislature as ascertained from the entire language of the statute 
considered in its plain, ordinary, and popular sense. Big John’s 
Billiards v. Balka, ante p. 702, 619 N.W.2d 444 (2000); Sack v. 
State, 259 Neb. 463, 610 N.W.2d 385 (2000). Likewise, a court 
must attempt to give effect to all parts of a statute, and if it can 
be avoided, no word, clause, or sentence will be rejected as 
superfluous or meaningless; it is not within the province of a 
court to read anything plain, direct, and unambiguous out of a 
statute. Pfizer v. Lancaster Cty. Bd. of Equal., ante p. 265, 616 
N.W.2d 326 (2000); A & D Tech. Supply Co. v. Nebraska Dept. 
of Revenue, 259 Neb. 24, 607 N.W.2d 857 (2000). 

Applying these familiar principles, the Court of Appeals 
determined that the plain and unambiguous language of 
§ 68-1036.02 imposed an obligation upon the estate of a 
Medicaid recipient but created “no indebtedness so long as the 
recipient is alive.” In re Estate of Tvrz, 9 Neb. App. 98, 104, 608 
N.W.2d 226, 230 (2000). This reasoning is supported by that of 
the California Supreme Court in Kizer v. Hanna, 48 Cal. 3d 1, 
767 P.2d 679, 255 Cal. Rptr. 412 (1989), in which the court con- 
cluded that California’s Medicaid estate recovery statute could 
not be applied retroactively to permit recovery of benefits 
received prior to its enactment. The California statute in ques- 
tion was similar to § 68-1036.02, providing in part: 

“{T]he department may claim against the estate of the 
decedent, or against any recipient of the property of that 
decedent by distribution or survival an amount equal to the 
payments for the health care services received. The depart- 
ment may not claim where the eligible person was under 
65 when services were received, or where there is a sur- 
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viving spouse, or where there is a surviving child who is 
under age 2! or who is blind or permanently and totally 
disabled[.] . . .” 
Kizer, 48 Cal. 3d at 4 n.2, 767 P.2d at 680 n.2, 255 Cal. Rptr. at 
413 n.2. The court held: 
The plain language of the statute dictates that the 
Department’s right to reimbursement is against the recipi- 
ent’s estate. Consequently, the Department’s right to reim- 
bursement arises, if at all, at the time of the recipient’s 
death and is dependent on conditions existing at such time. 
Equally clear from the language of [the California 
statute] is the fact that no liability to reimburse the 
Department arises until the Medi-Cal recipient’s death. 
(Emphasis in original.) Kizer, 48 Cal. 3d at 8, 767 P.2d at 683, 
255 Cal. Rptr. at 416. The court concluded that the payment of 
“Medi-Cal” benefits did not create a debt because the department 
can seek reimbursement only after the recipient’s death and then 
only if the conditions mentioned in the statute are met. /d. 

We conclude that this reasoning is sound and applicable to 
the language of § 68-1036.02. Moreover, in contrast to the North 
Dakota statute examined in Matter of Estate of Hooey, 521 
N.W.2d 85 (N.D. 1994), we find no language in § 68-1036.02 
describing a claim which is in existence but held in abeyance 
during the lifetime of the recipient. Unlike the North Dakota 
statute, the Nebraska statute focuses on one point in time, i.e., 
the death of the recipient, and requires a determination of 
whether the recipient’s estate is obligated to reimburse DHHS as 
of that point. The statute specifically provides that “[n]o debt to 
the department shall exist” if the recipient is survived by a 
spouse or by a child who is under the age of 21, blind, or totally 
and permanently disabled. § 68-1036.02(2). Thus, under this 
statutory scheme, the existence of indebtedness on the part of a 
recipient’s estate depends upon factors which can be determined 
only after the recipient’s death. 

Based upon our independent review of the plain and unam- 
biguous language of § 68-1036.02, we conclude that the reim- 
bursement claim at issue in this case arose at or after the death 
of Lillian and was therefore subject to the limitations imposed 
in § 30-2485(b)(2). Since the claim was presented to the per- 
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sonal representative more than 4 months after the death of 
Lillian, it was time barred. 


CONCLUSION 

For the reasons discussed, we conclude that the Court of 
Appeals did not err in determining that a Medicaid reimburse- 
ment claim under § 68-1036.02 necessarily arises at or after the 
death of the Medicaid recipient and that the claim at issue here 
was not filed within the applicable limitations period. We there- 
fore affirm the judgment of the Court of Appeals which 
reversed, and remanded to the county court with directions to 
disallow the claim as untimely. 

AFFIRMED. 


HeEnpry, C.J., not participating. 


STATE OF NEBRASKA EX REL. GUS LAMM 
AND AUDREY LAMM, APPELLANTS, 
v. NEBRASKA BOARD OF PARDONS ET AL., APPELLEES. 
620 N.W.2d 763 


Filed January 5, 2001. No. S-99-251. 


1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question that does not 
involve a factual dispute is determined by an appellate court as a matter of law, which 
requires the appellate court to reach a conclusion independent of the lower court’s 
decision. 

2. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it. 

3. Courts: Jurisdiction. While it is not a constitutional prerequisite for jurisdiction, the 
existence of an actual case or controversy is necessary for the exercise of judicial 
power. 

4. Moot Question. A case becomes moot when the issues initially presented in litigation 
cease to exist or the litigants lack a legally cognizable interest in the outcome of 
litigation. 

5. Moot Question: Words and Phrases. A moot case is one which seeks to determine 
a question which does not rest upon existing facts or rights, in which the issues pre- 
sented are no longer alive. 

6. Moot Question: Appeal and Error. An appellate court may review an otherwise 
moot case if it involves a matter affecting the public interest or when other rights or 
liabilities may be affected by its determination. 

7. : . The public interest exception to the rule precluding consideration of issues 


on appeal due to mootness requires a consideration of the public or private nature of 
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the question presented, the desirability of an authoritative adjudication for future guid- 
ance of public officials, and the likelihood of future recurrence of the same or a sim- 
ilar problem. 

8. Constitutional Law: Legislature. A constitutional provision is not self-executing if 
such provision merely indicates a line of policy or principles without supplying the 
means by which such policy or principles are to be carried into effect, if the language 
of the constitutional provision is directed to the Legislature, or if the language of a 
constitutional provision indicates that subsequent legislation is contemplated or nec- 
essary for effectuation of such provision. 

9. Jurisdiction: Words and Phrases. Subject matter jurisdiction is a court’s power to 
hear a case. 

10. Jurisdiction: Appeal and Error. When a lower court lacks authority to exercise its 
subject matter jurisdiction so as to adjudicate the merits of a claim, issue, or question, 
an appellate court also lacks the power to determine the merits of the claim, issue, or 
question presented to the lower court. 

11. Jurisdiction. The question of a court’s subject matter jurisdiction does not turn solely 
on the court’s authority to hear a certain class of cases; it also involves determining 
whether a court is authorized to address a particular question that it assumes to decide 
or to grant the particular relief requested. 


Appeal from the District Court for Lancaster County: JEFFRE 
CHEUVRONT, Judge. Affirmed. 


Paula B. Hutchinson for appellants. 


Don Stenberg, Attorney General, and J. Kirk Brown for 
appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Gus Lamm and Audrey Lamm appeal from an order of the 
Lancaster County District Court which denied and dismissed 
their petition for writ of mandamus. The petition sought an order 
directing the Nebraska Board of Pardons (Board) and its indi- 
vidual members to accord the Lamms the right to make an oral 
or written statement at a proceeding of the Board concerning the 
application for commutation of sentence of Randolph K. 
Reeves. At that time, Reeves was facing the death penalty for the 
first degree murders of Janet Mesner and Victoria Lamm. Gus 
Lamm is the widower of Victoria Lamm, and Audrey Lamm is 
Victoria’s daughter. 
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SCOPE OF REVIEW 
{1] A jurisdictional question that does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent of the lower court’s decision. Prucha v. Kahlandt, ante 
p. 366, 618 N.W.2d 399 (2000). 


FACTS 

In their petition for writ of mandamus, the Lamms claimed 
that at the Board’s January 11, 1999, meeting, it considered 
whether to grant a hearing on the commutation application filed 
by Reeves. The Board voted to deny Reeves’ request for a hear- 
ing and then considered and denied his commutation applica- 
tion. At no time during this proceeding did the Board permit the 
Lamms to make an oral or written statement. 

On January 12, 1999, the Lamms filed a petition for writ of 
mandamus in Lancaster County District Court, alleging, inter 
alia, that Neb. Const. art. I, § 28, provided the Lamms the right 
to be informed of, be present at, and make an oral or written 
statement at the commutation proceedings. The Lamms claimed 
that the Board had refused to allow them to make an oral or writ- 
ten statement. They asserted that when they attempted to make 
such statement at the commutation proceeding, the chairman of 
the Board ruled that their statements were out of order and 
refused to hear or consider such statements. 

The Lamms alleged that Neb. Rev. Stat. § 20-148 (Reissue 
1997) provides a civil remedy for violations of the Nebraska 
Constitution, including article I, § 28. The Lamms further 
alleged that the execution of Reeves prior to the Lamms’ being 
given an opportunity to address the Board would render the 
Lamms’ constitutional rights meaningless. The Lamms claimed 
that they had no adequate remedy at law and therefore 
requested that the district court issue a writ of mandamus 
directing the Board to allow the Lamms to make an oral or writ- 
ten statement at commutation proceedings in connection with 
the Reeves case. 

The district court denied and dismissed the Lamms’ petition 
on the basis that the court lacked subject matter jurisdiction. The 
Lamms timely appealed. 
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ASSIGNMENTS OF ERROR 

The Lamms assert that the district court erred (1) in holding 
that it lacked subject matter jurisdiction based on its legal con- 
clusion that § 20-148 does not contemplate actions against state 
actors; (2) in holding that the Lamms were not entitled to relief 
based on its conclusion that the Board has the discretion to deny 
a hearing to an applicant for commutation of sentence; (3) in 
holding that the Lamms were not entitled to relief based on the 
fact that the Legislature has not provided a remedy under article 
I, § 28; (4) in holding that the Lamms were not entitled to relief 
based on its finding that they are not victims as defined in Neb. 
Rev. Stat. § 29-119 (Cum. Supp. 2000); and (5) in finding that 
the Lamms were attempting to assert their rights under article I, 
§ 28, on behalf of Reeves, in contravention of the express lan- 
guage of article I, § 28. 


ANALYSIS 

(2,3] Before reaching the legal issues presented for review, it 
is the duty of an appellate court to determine whether it has juris- 
diction over the matter before it. State v. McCracken, ante p. 234, 
615 N.W.2d 902 (2000). While it is not a constitutional prereq- 
uisite for jurisdiction, the existence of an actual case or contro- 
versy is necessary for the exercise of judicial power. Hron v. 
Donlan, 259 Neb. 259, 609 N.W.2d 379 (2000). Thus, we must 
first determine whether our decision in State v. Reeves, 258 Neb. 
511, 604 N.W.2d 151 (2000), has rendered this appeal moot. 

[4,5] A case becomes moot when the issues initially presented 
in litigation cease to exist or the litigants lack a legally cogniz- 
able interest in the outcome of litigation. Prucha v. Kahlandt, 
ante p. 366, 618 N.W.2d 399 (2000). A moot case is one which 
seeks to determine a question which does not rest upon existing 
facts or rights, in which the issues presented are no longer alive. 
Id. As a general rule, a moot case is subject to summary dis- 
missal. Hron v. Donlan, supra. 

The Lamms are seeking a writ of mandamus directing the 
Board to allow them to make an oral or written statement at 
Reeves’ commutation proceeding. However, in Reeves, we 
vacated the death sentences imposed upon Reeves for both of 
the counts of which he remains convicted. Since Reeves has not 
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been resentenced, his commutation application, which sought to 
commute his death sentence to a life sentence, is no longer 
applicable. Thus, we cannot grant the relief requested by the 
Lamms in their petition for writ of mandamus. Accordingly, this 
case is moot. 

[6,7] However, an appellate court may review an otherwise 
moot case if it involves a matter affecting the public interest or 
when other rights or liabilities may be affected by its determi- 
nation. Hron v. Donlan, supra. The public interest exception to 
the rule precluding consideration of issues on appeal due to 
mootness requires a consideration of the public or private nature 
of the question presented, the desirability of an authoritative 
adjudication for future guidance of public officials, and the like- 
lihood of future recurrence of the same or a similar problem. See 
Hauser v. Hauser, 259 Neb. 653, 611 N.W.2d 840 (2000). 

We determined that the public interest exception applied in 
State v. Woods, 255 Neb. 755, 587 N.W.2d 122 (1998). In Woods, 
we found that an authoritative construction of the statute at issue 
was necessary to guide public officials, resolve public concerns, 
and prevent a recurrence of the uncertainty that was evident from 
the case at hand. Accordingly, we proceeded to the merits of an 
otherwise moot issue. Applying such considerations to the case 
at bar, we conclude that the public interest exception applies. 

In its order, the district court determined that the Legislature 
had not provided for the implementation of the rights granted in 
article I, § 28, and that, therefore, there was no remedy available 
to the Lamms. We conclude that this determination was correct 
and therefore affirm the district court’s denial and dismissal of 
the petition for writ of mandamus. Accordingly, we do not 
address or consider the other issues raised or determined by the 
district court. 

This action was brought to enforce rights alleged to exist 
under article I, § 28, which provides: 

(1) A victim of a crime, as shall be defined by law, or his 
or her guardian or representative shall have: The right to be 
informed of all criminal court proceedings; the right to be 
present at trial unless the trial court finds sequestration 
necessary for a fair trial for the defendant; and the right to 
be informed of, be present at, and make an oral or written 
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statement at sentencing, parole, pardon, commutation, and 
conditional release proceedings. This enumeration of cer- 
tain rights for crime victims shall not be construed to 
impair or deny others provided by law or retained by crime 
victims. 

(2) The Legislature shall provide by law for the imple- 
mentation of the rights granted in this section. There shall 
be no remedies other than as specifically provided by the 
Legislature for the enforcement of the rights granted by 
this section. 

(3) Nothing in this section shall constitute a basis for 
error in favor of a defendant in any criminal proceeding, a 
basis for providing standing to participate as a party to any 
criminal proceeding, or a basis to contest the disposition of 
any charge. 

A jurisdictional question that does not involve a factual dis- 
pute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent of the lower court’s decision. Prucha v. Kahlandt, ante 
p. 366, 618 N.W.2d 399 (2000). We therefore proceed to inde- 
pendently analyze the determination made by the district court. 

The Board argues that since the Legislature has not specifi- 
cally provided for implementation of the rights granted in arti- 
cle I, § 28, the district court was correct in concluding that it 
lacked subject matter jurisdiction to entertain the Lamms’ cause 
of action. The Lamms argue that either § 20-148 or a writ of 
mandamus under Neb. Rev. Stat. § 25-2156 (Reissue 1995) 
should be used as a remedy to cure the violation of their rights 
under article I, § 28. 

Section 20-148 provides: 

(1) Any person or company, as defined in section 

* 49-801, except any political subdivision, who subjects or 
causes to be subjected any citizen of this state or other per- — 
son within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the United 
States Constitution or the Constitution and laws of the 
State of Nebraska, shall be liable to such injured person in 
a civil action or other proper proceeding for redress 
brought by such injured person. 
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(2) The remedies provided by this section shall be in 
addition to any other remedy provided by Chapter 20, arti- 
cle 1, and shall not be interpreted as denying any person the 
right of seeking other proper remedies provided thereunder. 

The Board contends that §§ 20-148 and 25-2156 were not specif- 
ically enacted to enforce the nights created by article I, § 28. 

The language of article I, § 28, is clear and unambiguous. The 
Legislature is required to provide for the implementation of the 
rights set forth therein. Moreover, unless the Legislature specif- 
ically so provides, there are no remedies for enforcement of the 
rights granted by article I, § 28. 

Clearly, §§ 20-148 and 25-2156 were both available prior to 
June 25, 1996, the effective date of article I, § 28. Section 
20-148 was adopted by the Legislature in 1977, and § 25-2156 
was eStablished by Rev. Stat. § 645 (1867). Since neither 
§ 20-148 nor § 25-2156 was specifically provided by the 
Legislature as a means for enforcement of the rights granted by 
article I, § 28, neither of them can be asserted as a means for 
such enforcement. 

[8] A constitutional provision is not self-executing if such 
provision merely indicates a line of policy or principles without 
supplying the means by which such policy or principles are to 
be carried into effect, if the language of the constitutional pro- 
vision is directed to the Legislature, or if the language of a con- 
stitutional provision indicates that subsequent legislation is con- 
templated or necessary for effectuation of such provision. 
Indian Hills Comm. Ch. v. County Bd. of Equal., 226 Neb. 510, 
412 N.W.2d 459 (1987). For example, in Patteson v. Johnson, 
219 Neb. 852, 857, 367 N.W.2d 123, 127 (1985), we held that 
Neb. Const. art. V, § 22, which provides that “‘‘[t]he state may 
sue and be sued, and the Legislature shall provide by law in 
what manner and in what courts suits shall be brought’ ” was not 
self-executing. We stated that legislative action was necessary to 
make such provision available. See, also, Gentry v. State, 174 

Neb. 515, 118 N.W.2d 643 (1962). 

; We also applied this principle in Wiseman v. Keller, 218 Neb. 
717, 358 N.W.2d 768 (1984). In Wiseman, we stated that the leg- 
islative history of § 20-148 indicated that the major focus of the 
statute was to wipe out private acts of discrimination by private 
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employers, thus excluding the state. Accordingly, we concluded 
that § 20-148 does not waive the sovereign immunity of the 
State of Nebraska as to actions brought in federal court under 42 
U.S.C. § 1983 (Supp. IV 1998) to protect rights under the 
Contract Clause in article I, § 10, of the U.S. Constitution and 
property interests protected under the 14th Amendment to the 
U.S. Constitution. 

By analogy, we conclude that article I, § 28, is not self- 
executing. Article I, § 28, requires that the Legislature provide 
for the implementation of the rights granted therein and that 
there should be no remedies other than those specifically pro- 
vided by the Legislature for the enforcement of those rights. 
Since the Legislature has not specifically enacted any laws to 
implement the rights granted in article I, § 28, with respect to 
commutation proceedings before the Board, there are no reme- 
dies available for enforcement of such rights. 

[9-11] Subject matter jurisdiction is a court’s power to hear a 
case. Ferguson v. Union Pacific RR. Co., 258 Neb. 78, 601 
’ N.W.2d 907 (1999). When a lower court lacks authority to exer- 
cise its subject matter jurisdiction so as to adjudicate the merits 
of a claim, issue, or question, an appellate court also lacks the 
power to determine the merits of the claim, issue, or question 
presented to the lower court. /d. The question of a court’s sub- 
ject matter jurisdiction does not turn solely on the court’s 
authority to hear a certain class of cases, such as dissolution of 
marriage or accounting actions; it also involves determining 
whether a court is authorized to address a particular question 
that it assumes to decide or to grant the particular relief 
requested. Ryan v. Ryan, 257 Neb. 682, 600 N.W.2d 739 (1999). 
Because the district court could not grant the particular relief 
requested by the Lamms, the court correctly determined that it 
lacked subject matter jurisdiction over this matter. 


CONCLUSION 
For the reasons set forth herein, we affirm the judgment of the 
district court. 
AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JOHN GUTIERREZ, APPELLANT. 
620 N.W.2d 738 


Filed January 5, 2001. No. S-00-092. 


1. Criminal Law: Motions for Continuance: Appeal and Error. A decision whether 
to grant a continuance in a criminal case is within the discretion of the trial court and 
will not be disturbed on appeal absent an abuse of discretion. 

2. Sentences: Appeal and Error. Sentences within statutory limits will be disturbed by 
an appellate court only if the sentences complained of were an abuse of discretion. 

3. Judges: Words and Phrases. A judicial abuse of discretion means that the reasons 
or rulings of the trial court are clearly untenable, unfairly depriving a litigant of a sub- 
stantial right and denying a just result in matters submitted for disposition. 

4. Indictments and Informations. A district court in its discretion may before trial per- 
mit the county attorney to amend a criminal information, provided the amendment 
does not change the nature or identity of the offense charged. 

5. Trial: Witnesses: Indictments and Informations. A trial court may allow witnesses 
to be endorsed after an information is filed when doing so does not prejudice the 
defendant in the preparation of his or her defense. 

6. Appeal and Error. Plain error will be noted only where an error is evident from the 
record, prejudicially affects a substantial right of a litigant, and is of such a nature that 
to leave it uncorrected would cause a miscarriage of justice or result in damage to the 
integrity, reputation, and fairness of the judicial process. 

7. Trial: Juries: Evidence. When a jury makes a request to rehear certain evidence, the 
common-law rule requires that the trial court discover the exact nature of the jury’s 
difficulty, isolate the precise testimony which can solve it, and weigh the probative 
value of the testimony against the danger of undue emphasis. The rereading of such 
evidence is to be done in open court in the presence of the parties or their counsel or 
under other strictly controlled procedures of which the parties have been notified. 

8. Criminal Law: Appeal and Error. A defendant in a criminal case may not take 
advantage of an alleged error which the defendant invited the trial court to commit. 

9. Sentences: Appeal and Error. An abuse of discretion takes place when the sentenc- 
ing court’s reasons or rulings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result. 


Appeal from the District Court for Garden County: BRIAN 
SILVERMAN, Judge. Affirmed. 


Kirk E. Naylor, Jr., and, on brief, Gary J. Krajewski, of 
Krajewski Law Office, for appellant. 


Don Stenberg, Attorney General, and Donald J.B. Miller for 
appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and 
MILLER-LERMAN, JJ. 
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WRIGHT, J. 
NATURE OF CASE 
John Gutierrez was charged in the district court for Garden 
County with two counts of sexual assault in the first degree. A 
jury convicted him on one count but was unable to reach a ver- 
dict as to the other. The district court sentenced Gutierrez to 35 
to 50 years’ imprisonment, and Gutierrez appeals. 


SCOPE OF REVIEW 

{1] A decision whether to grant a continuance in a criminal 
case is within the discretion of the trial court and will not be dis- 
turbed on appeal absent an abuse of discretion. State v. Lotter, 
255 Neb. 456, 586 N.W.2d 591 (1998), modified 255 Neb. 889, 
587 N.W.2d 673 (1999). 

[2] Sentences within statutory limits will be disturbed by an 
appellate court only if the sentences complained of were an 
abuse of discretion. State v. Rieger, ante p. 519, 618 N.W.2d 619 
(2000). 


FACTS 

Between April 1997 and January 1998, the alleged victims in 
this case, S.C. and J.P, lived with Ken P., their stepfather and 
father, respectively, along with three other siblings. In January 
1998, Ken reported alleged sexual abuse of the children by two 
of their uncles and their grandparents. Gutierrez is married to 
S.C. and J.P.’s maternal grandmother. 

After being interviewed by a state patrol investigator, the 
children were driven to Denver, Colorado, where they were 
physically examined by a physician. The examination of S.C. 
revealed that she had been recently abused both vaginally and 
anally. There were no physical signs of abuse on any of the other 
children, although the physician was concerned by some redness 
near J.P.’s anus. 

At trial, S.C. testified that Gutierrez had forced her to perform 
oral sex acts on him at his house. However, she admitted that she 
had twice changed her story, and she later stated that she had lied 
about the allegations because she was mad at Gutierrez. She also 
testified that her stepfather had sexually abused her. At trial, J.P. 
testified that Gutierrez would “[s]tick his privates up me. . . [iJn 
my butt.” He stated that this had happened 10 or 12 times. 
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A number of witnesses, including a former employer, friends, 
and family members, testified on behalf of Gutierrez that they 
had witnessed normal interaction between Gutierrez and various 
children who were related to him, including S.C. and J.P. There 
was also testimony about S.C.’s fear of her stepfather. In addi- 
tion, there was testimony by a neighbor about his suspicion that 
he had witnessed the stepfather sexually abusing S.C. in 
November 1997. Gutierrez testified at length and denied having 
ever sexually abused either S.C. or J.P. or otherwise inappropri- 
ately touching them. 

The case was submitted to the jury on October 22, 1999. On 
October 25, the jury found Gutierrez guilty of sexual assault in 
the first degree on J.P. but was unable to reach a verdict on the 
charge regarding S.C. Gutierrez was sentenced to 35 to 50 
years’ imprisonment. 


ASSIGNMENTS OF ERROR 

Gutierrez assigns as error the district court’s (1) denying a 
continuance after the State filed a second amended information 
and endorsed a new witness on the day of trial, (2) allowing the 
court reporter to go into the jury room without the presence of 
counsel to read back testimony during deliberations, (3) not 
granting a new trial after possible juror contact by the prosecu- 
tor during the trial and deliberations, (4) sustaining a motion in 
limine prohibiting Gutierrez from introducing evidence of his 
character at trial, (5) sustaining a motion in limine prohibiting 
Gutierrez from introducing evidence that another person may 
have committed these acts, (6) denying Gutierrez’ motion for a 
directed verdict of not guilty, and (7) sentencing Gutierrez to 35 
to 50 years’ imprisonment. 


ANALYSIS 

[3] Gutierrez argues that the district court erred in denying his 
motion for a continuance. A decision whether to grant a contin- 
uance in a criminal case is within the discretion of the trial court 
and will not be disturbed on appeal absent an abuse of discre- 
tion. State v. Lotter, 255 Neb. 456, 586 N.W.2d 591 (1998), 
modified 255 Neb. 889, 587 N.W.2d 673 (1999). A judicial 
abuse of discretion means that the reasons or rulings of the trial 
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court are clearly untenable, unfairly depriving a litigant of a sub- 
stantial right and denying a just result in matters submitted for 
disposition. State v. Kula, ante p. 183, 616 N.W.2d 313 (2000). 

In the original information, Gutierrez was charged with four 
counts of sexual assault in the first degree (one count each for 
four different grandchildren), kidnapping, and false imprison- 
ment in the first degree. The kidnapping and false imprisonment 
charges were later dismissed. On the day of trial, the State 
moved to further amend the information by eliminating two 
counts of sexual assault in the first degree. Gutierrez requested 
that the district court dismiss these counts with prejudice, and 
the court so ordered. Gutierrez then moved for a continuance 
because of the amendment and the State’s endorsement of a new 
witness. The district court denied the motion, finding that there 
would be no prejudice to Gutierrez by proceeding with the trial. 

Gutierrez asserts that he was prejudiced by being forced to 
proceed to trial on the amended information. He claims that 
“[b]y removing two of the possible victims in this case, the 
[S]tate eliminated two Counts wherein victims had changed 
their stories a number of times and had most recently told the 
State that [Gutierrez] was not the perpetrator.” Brief for appel- 
lant at 10. 

The State argues that proceeding to trial on the second 
amended information was not prejudicial to Gutierrez in light of 
the fact that the State merely dismissed two of the four counts 
previously charged after the alleged victims recanted their 
reports of molestation. The State is essentially arguing that - 
Gutierrez had notice of the remaining two counts and that fur- 
ther notice was therefore unnecessary. 

[4] A district court in its discretion may before trial permit the 
county attorney to amend a criminal information, provided the 
amendment does not change the naturé or identity of the offense 
charged. State v. Thielen, 216 Neb. 119, 342 N.W.2d 186 (1983). 
Here, the nature or identity of the two remaining counts was not 
changed. Gutierrez received the benefit of having two felony 
counts dismissed with prejudice. 

Just prior to the start of trial, the State also moved to endorse 
as an additional witness the booking officer on duty when 
Gutierrez was arrested, who was to testify as to Gutierrez’ age. 
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The district court sustained the State’s motion to endorse over 
Gutierrez’ objection. 

{5} A trial court may allow witnesses to be endorsed after an 
information is filed when doing so does not prejudice the 
defendant in the preparation of his or her defense. State v. 
Cebuhar, 252 Neb. 796, 567 N.W.2d 129 (1997). It is clear that 
the late endorsement of the booking officer did not prejudice 
Gutierrez. She was endorsed only for the purpose of identifying 
his age, and her testimony was so limited. Further, Gutierrez 
himself testified as to his age at trial. 

We conclude that the district court did not abuse its discretion 
in denying Gutierrez’ motion for a continuance. The district 
court properly found that Gutierrez would not be prejudiced by 
proceeding on the second amended information or by the 
endorsement of the witness. 

Gutierrez next argues that the district court erred in allowing 
the court reporter to go into the jury room without the presence 
of counsel to read back testimony during deliberations. During 
the course of deliberations, the jury requested transcripts of the 
testimony of S.C. and J.P. The district court discussed the mat- 
ter with counsel and proposed that the court reporter be allowed 
to go into the jury room to read back the testimony, but insisted 
that the entirety of their testimony be read back. Counsel for 
both sides had no objection to this procedure. The court reporter 
ended up reading back S.C.’s testimony three times; J.P.’s testi- 
mony was reread two times, with some portions being reread a 
third time; and Gutierrez’ testimony was reread once. 

{6} At oral argument before this court, Gutierrez’ counsel 
asserted that this conduct was plain error. Plain error will be 
noted only where an error is evident from the record, prejudi- 
cially affects a substantial right of a litigant, and is of such a 
nature that to leave it uncorrected would cause a miscarriage of 
justice or result in damage to the integrity, reputation, and fair- 
ness of the judicial process. State v. Hansen, 259 Neb. 764, 612 

N.W.2d 477 (2000). 
We reiterate that allowing a jury to rehear only portions of the 
evidence after the jury has commenced deliberations is not to be 
encouraged. See State v. Dixon, 259 Neb. 976, 614 N.W.2d 288 
(2000). In Dixon, the defendant objected to the jury’s request to 
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play back portions of a tape recording that the jury had listened 
to at trial. We held that previously played portions of tape record- 
ings, like testimony of an actual witness at trial, generally should 
not be reheard by jurors. Jurors must rely upon their memory of 
what they heard the witness say, be it from a live witness or a 
tape recording. Jd. In Dixon, we also noted that we do not ordi- 
narily stray from the common-law rule that a trial court should 
not allow unrestricted review of previously played portions of a 
tape recording, any more than a court would allow unrestricted 
rereading of the testimony of an actual witness at trial, citing 
State v. Jacob, 253 Neb. 950, 574 N.W.2d 117 (1998). 

[7,8] When a jury makes a request to rehear certain evidence, 
the common-law rule requires that the trial court discover the 
exact nature of the jury’s difficulty, isolate the precise testimony 
which can solve it, and weigh the probative value of the testi- 
mony against the danger of undue emphasis. See State v. Dixon, 
supra. The rereading of such evidence is to be done in open court 
in the presence of the parties or their counsel or under other 
strictly controlled procedures of which the parties have been 
notified. Jd. Because Gutierrez assented to this method of read- 
ing back the testimony to the jury, he has waived any objection 
to it on appeal. We therefore decline to find plain error in this 
case. A defendant in a criminal case may not take advantage of 
an alleged error which the defendant invited the trial court to 
commit. State v. Trackwell, 250 Neb. 46, 547 N.W.2d 471 (1996). 

Gutierrez also argues that the district court erred in sentenc- 
ing him to 35 to 50 years’ imprisonment, which he contends is 
excessive and an abuse of discretion. Gutierrez was convicted of 
violating Neb. Rev. Stat. § 28-319 (Reissue 1995), which is a 
Class II felony. The permissible penalty range for a Class II 
felony is 1 to 50 years’ imprisonment. Neb. Rev. Stat. § 28-105 
(Reissue 1995). 

[9] Neb. Rev. Stat. § 29-2308 (Reissue 1995) authorizes this 
court to reduce a sentence that is considered excessive and ren- 
der an appropriate sentence. However, sentences within statu- 
tory limits will be disturbed by an appellate court only if the 
sentences complained of were an abuse of discretion. State v. 
Rieger, ante p. 519, 618 N.W.2d 619 (2000). An abuse of dis- 
cretion takes place when the sentencing court’s reasons or rul- 
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ings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result. /d. 

In sentencing Gutierrez, the district court noted that the crime 
committed caused serious harm to J.P., who is afraid of his fam- 
ily, Gutierrez, his grandmother, and his uncles. He hurts himself 
and anyone else with whom he comes in contact. He spreads his 
feces on the walls and anywhere he can when he is left alone. He 
victimizes his younger sister and mutilates his toys. 

The district court found that this crime was committed for 
Gutierrez’ own gratification and that Gutierrez did not act under 
strong provocation. The district court concluded that there were 
no grounds tending to excuse or justify the crime, that Gutierrez 
indicated no remorse, and that there was a possibility that the 
crime could reoccur. The district court found that due to the 
nature of the crime, a lesser sentence would promote disrespect 
for the law and depreciate the seriousness of the offense. We 
find no abuse of discretion in the sentence imposed. 

Gutierrez’ remaining assignments of error concern possible 
juror contact, excluded evidence, and the denial of his motion 
for a directed verdict. We conclude that these assignments of 
error are without merit. The district court found that there was 
no improper juror contact, and we agree. We also conclude that 
the district court did not err in excluding certain evidence 
referred to by Gutierrez and did not err in denying the motion 
for a directed verdict. The evidence was sufficient to sustain the 
conviction. We decline to discuss these assignments of error in 
detail. 


CONCLUSION 

For the reasons set forth herein, we affirm the judgment and 
sentence imposed. 

AFFIRMED. 

HEnpry, C.J., not participating. 

STEPHAN, J., concurring. 

I write separately only to state my position with respect to the 
references to State v. Dixon, 259 Neb. 976, 614 N.W.2d 288 
(2000), in the majority opinion. My partial dissent in that case 
was based upon my conclusion that because the tape-recorded 
telephone conversations at issue were not testimonial in nature, 
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the trial court did not abuse its discretion in providing playback 
equipment to the jury for unrestricted review of the tapes during 
its deliberation. In the present case, however, the evidence 
reread to the jury was clearly testimonial in nature, and for that 
reason I agree that the principles stated in Dixon would apply if 
Gutierrez had not waived objection by assenting to the rereading 
of testimony to the jury by the court reporter. 


AMY WEISS, APPELLEE, V. GARY WEISS, APPELLANT. 
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on the record. 

2. Judgments: Evidence: Appeal and Error. In a review de novo on the record, an 
appellate court reappraises the evidence as presented by the record and reaches its 
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STEPHAN, J. 

Gary Weiss appeals from an order of the district court for 
Lancaster County, Nebraska, denying his motion for new trial 
following a decree dissolving his marriage to Amy Weiss, now 
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known as Amy Svoboda, and awarding custody of the parties’ 
minor child to Svoboda. The principal issue on appeal is whether 
the district court erred in denying Weiss’ pro se motion for a con- 
tinuance filed 10 days after his attorney was given leave to with- 
draw from the case and 16 days prior to the commencement of 
trial. We conclude that the district court erred in not granting the 
continuance and therefore reverse, and remand for a new trial. 


BACKGROUND 

In Svoboda’s petition for dissolution filed on September 18, 
1998, she prayed for custody of the parties’ son, born on 
September 30, 1994, as well as child support, alimony, and an 
equitable division of marital assets. On October 28, the court 
entered an order awarding the parties temporary joint custody of 
the child and requiring Weiss to pay temporary child support. 
Weiss’ counsel filed a pretrial memorandum on April 19, 1999, 
designating child custody as one of the issues in dispute. At a 
pretrial conference on June 18, the case was scheduled for trial 
commencing on September 20 and concluding on the following 
day. Upon Weiss’ realizing that the trial was scheduled to com- 
mence on a religious holiday which he observed, he requested a 
change in the commencement date, as a result of which the first 
day of trial was moved forward to September 16. 

On August 18, 1999, Weiss’ counsel filed a motion for leave 
to withdraw from the case. Following a hearing, the motion was 
granted and a notice of withdrawal was filed on August 23. 
According to Weiss’ affidavit submitted in support of his motion 
for new trial, the withdrawal resulted from his disagreement 
with his attorney regarding trial strategy. On August 19, Weiss 
consulted a Lincoln attorney, who explained that he no longer 
litigated dissolution cases but referred him to other attorneys 
who would be qualified to represent him. Weiss contacted one of 
these attorneys on the same day and scheduled an appointment 
for August 23 to discuss possible representation. At this meet- 
ing, the attorney expressed reservation about his ability to re- 
arrange his schedule to enable him to prepare for trial beginning 
on September 16 and requested 3 days in order to determine 
whether he could do so. On August 26, the attorney advised 
Weiss that he could not accept the case because he would not 


WEISS v. WEISS 1017 
Cite as 260 Neb. 1015 


have adequate time for preparation. Weiss was unable to make 
contact with another attorney to whom he had been referred. 

In a letter dated August 30, 1999, which was jointly 
addressed to Weiss and counsel for Svoboda, the trial judge indi- 
cated his understanding that a continuance would be requested 
by Weiss and stated it likely would not be granted because Weiss 
had had sufficient time to obtain alternate counsel following the 
withdrawal of his original attorney. This letter was received by 
Weiss on August 31, | day after he had filed his motion for con- 
tinuance of the trial date. In that motion, Weiss recited in detail 
the specific nature of his disagreement with his former attorney 
as well as his unsuccessful efforts to retain new counsel. He fur- 
ther stated: “The only significant disputed issue is custody of the 
parties’ minor child. This entire matter is far too important for 
Respondent to proceed to trial with unprepared counsel or, 
worse yet, no representation at all.” ; 

The motion for continuance was noticed for hearing on 
September 16, 1999, the first day of trial. According to Weiss’ 
uncontested affidavit, this was the earliest hearing date he was 
able to obtain from the bailiff. Weiss appeared on that date pro 
se and argued the motion, outlining again in detail the circum- 
stances leading to the withdrawal of his attorney and his unsuc- 
cessful efforts to retain new counsel. Svoboda, through her 
attorney, resisted the motion. Immediately following argument, 
the court ruled from the bench as follows: 

It appears that this case has been pending for some time 
and that it was scheduled to start trial on June 18th — a 
two day trial, June 18th of this year, and it was moved. The 
second time it was scheduled for was September 20th and 
21st of this year, which was again changed at the respond- 
ent’s request. For that reason the motion to continue is 
denied, and the case will proceed to trial this morning. 
Trial began immediately thereafter and was concluded on 
September 21. Weiss appeared pro se throughout the 2-day trial. 

In the district court’s decree entered on December 1, 1999, it 
awarded custody of the parties’ child to Svoboda and visitation 
rights to Weiss. It further required Weiss to pay child support in 
the amount of $849 per month, as well as a proportion of day- 
care and medical expenses and the entire cost of the child’s 
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health insurance coverage. The decree also included provisions 
regarding the division of marital assets and restoration of 
Svoboda’s inheritance and maiden name, but did not specifically 
address a division of debts incurred during the marriage. 

Weiss filed a timely motion for new trial through his present 
counsel, asserting an irregularity in proceedings allegedly 
depriving him of a fair trial and an assertion that the judgment 
was not sustained by sufficient evidence and was contrary to law. 
Following an evidentiary hearing focused primarily upon the 
denial of Weiss’ motion for continuance prior to trial, the court 
overruled the motion for new trial. Weiss perfected this timely 
appeal, which we removed to our docket on our own motion pur- 
suant to our authority to regulate the dockets of the appellate 
courts. See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


ASSIGNMENTS OF ERROR 
Weiss assigns as error that the district court abused its discre- 
tion in (1) denying his motion for continuance, (2) failing to 
equitably divide and apportion marital debts, (3) computing 
child support incorrectly by not taking into consideration the 
fact that Weiss was supporting a child from a previous marriage, 
and (4) failing to award custody of the minor child to Weiss. 


STANDARD OF REVIEW 

[1,2] Appeals in domestic relations matters are heard de novo 
on the record. Brunges v. Brunges, ante p. 660, 619 N.W.2d 456 
(2000). In a review de novo on the record, an appellate court 
reappraises the evidence as presented by the record and reaches 
its own independent conclusions with respect to the matters at 
issue. Brunges v. Brunges, supra; Weinand v. Weinand, ante p. 
146, 616 N.W.2d 1 (2000). 

[3] Generally, a motion for a continuance is addressed to the 
discretion of the trial court, whose ruling will not be disturbed 
on appeal in the absence of an abuse of discretion. Adrian v. 
Adrian, 249 Neb. 53, 541 N.W.2d 388 (1995); Grady v. Visiting 
Nurse Assn., 246 Neb. 1013, 524 N.W.2d 559 (1994). 


ANALYSIS 
[4] As an initial matter, we conclude that Weiss’ pro se motion 
for continuance was in substantial compliance with Neb. Rev. 
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Stat. § 25-1148 (Reissue 1995). As noted above, we review a trial 
court’s denial of a continuance for abuse of discretion. An abuse 
of discretion occurs when a trial court’s decision is based upon 
reasons that are untenable or unreasonable or if its action is 
clearly against justice or conscience, reason, and evidence. 
Talkington v. Womens Servs., 256 Neb. 2, 588 N.W.2d 790 
(1999). Thus, abuse of discretion turns on the actions of the dis- 
trict court as applied to a given set of circumstances. In a disso- 
lution proceeding such as this, our review of those circumstances 
is made de novo on the record. See Brunges v. Brunges, supra. 
Our analysis of this issue is aided by our opinion in Adrian vy. 
Adrian, supra, a case in which a father requested the district 
court to modify its decree of dissolution by transferring custody 
of two minor children from their mother to him. The mother, 
who was enrolled in a training program to become a registered 
nurse, sought and obtained a continuance of the initially sched- 
uled hearing date on the ground that it conflicted with a class. 
She obtained a second continuance after new allegations by the 
father necessitated the appointment of a guardian ad litem. Six 
days before the rescheduled hearing, her attorney again 
requested a continuance on the ground that the mother was 
required to make up a class, which she had missed because of 
the death of her mother, in order to complete her training pro- 
gram. The district court denied the motion on grounds that it 
was untimely and that the mother had previously been given 
“ ‘several continuances.’” Adrian v. Adrian, 249 Neb. at 57, 541 
N.W.2d at 390. The hearing proceeded in the mother’s absence, 
with her interests being represented by her attorney. The court 
granted the requested modification of custody, and on the 
mother’s appeal, the Nebraska Court of Appeals held that the 
trial court had not abused its discretion in denying the motion 
for continuance. After granting further review, we reversed, and 
remanded for a new trial based upon our conclusion that under 
the circumstances, the denial of the mother’s requested continu- 
ance constituted an abuse of discretion for three basic reasons. 
First, based upon our de novo review of the record, we con- 
cluded that the mother had not been granted “several continu- 
ances” as stated by the trial court, but, rather, “only two contin- 
uances.” Id. Second, we noted the importance of the issue of 


1020 260 NEBRASKA REPORTS 


child custody in that “[t]he relationship between parent and 
child is constitutionally protected.” /d. at 58, 541 N.W.2d at 391, 
citing Shoecraft v. Catholic Social Servs. Bureau, 222 Neb. 574, 
385 N.W.2d 448 (1986). Third, we concluded that the record did 
not indicate that the mother sought the continuance for a 
frivolous reason or a dilatory motive. 

Applying the same analytical factors to the circumstances 
presented in this case, we initially conclude on the basis of our 
de novo review of the record that the district court was mistaken 
in stating that the trial was initially scheduled to begin on June 
18, 1999, and continued at the request of Weiss. The record con- 
tains no order setting trial for this date, and the representation in 
Weiss’ affidavit that the initial trial dates of September 20 to 21 
were set during a pretrial conference on June 18 was confirmed 
by counsel for both the parties during oral argument. Although 
Weiss subsequently requested a change in the first scheduled 
day of trial because it fell on a religious holiday, this did not 
result in a continuance, but, rather, an acceleration of the first 
day of trial and did not affect the original scheduling of the sec- 
ond day. Thus, the record reflects no continuances, either 
requested or granted, prior to Weiss’ motion for continuance 
filed on August 30. 

As in Adrian v. Adrian, 249 Neb. 53, 541 N.W.2d 388 (1995), 
the trial of this case involved the constitutionally protected rela- 
tionship between parent and child. While there is no recognized 
right to counsel in marriage dissolution proceedings, it is cer- 
tainly understandable that a parent untrained in the law would 
desire and benefit greatly from legal representation in a pro- 
ceeding in which his custody rights will be adjudicated. And, as 
in Adrian, we discern no intent on the part of Weiss to unneces- 
sarily delay the proceedings. From our de novo review of the 
record, it appears that the discharge and subsequent withdrawal 
of Weiss’ counsel was not motivated by any intent to delay the 
proceedings, but, rather, by a good faith disagreement between 
attorney and client regarding trial strategy. The record further 
reflects that Weiss acted promptly and diligently in attempting 
to secure new counsel and that he requested a continuance only 
after those efforts proved unsuccessful. The fact that the motion 
was not heard until the day on which trial was scheduled to com- 
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mence was apparently the result of the court’s crowded docket 
and does not reflect any lack of diligence on Weiss’ part. When 
his motion was denied, Weiss was immediately thrust into the 
unenviable position of defending his own interests in a complex 
dissolution proceeding without the assistance of counsel. The 
record clearly reflects the understandable fact that he was ill- 
prepared for this task and was prejudiced thereby in attempting 
to present evidence on his behalf. See Dolen v. State, 148 Neb. 
317, 323, 27 N.W.2d 264, 268 (1947) (stating principle that 
“[e]ven in a civil case this court has recognized the necessity for 
time for the proper preparation of a case”). See, also, Richelieu 
v. Union P. R. Co., 97 Neb. 360, 149 N.W. 772 (1914) (articu- 
lating proposition that when district court refuses to allow 
defendant continuance ‘and defendant is thereby prevented from 
presenting his or her theory of defense to court, action of court 
is abuse of discretion). 

For these reasons, we conclude that the district court abused 
its discretion in denying the motion for continuance. Because 
this issue is dispositive of the appeal, we do not address the 
other assignments of error. 


CONCLUSION 
The district court abused its discretion in denying the motion 
for continuance and therefore erred in denying the motion for 
new trial. Accordingly, we reverse, and remand for a new trial on 
all issues. 
REVERSED AND REMANDED FOR A NEW TRIAL. 
Henpkry, C.J., not participating. 
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case is sustained if the properly admitted evidence, viewed and construed most favor- 
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an appellate court does not resolve conflicts in evidence, pass on credibility of wit- 
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HENpRy, C.J. 
INTRODUCTION 

Matina L. Campbell was convicted in Sarpy County District 
Court of second degree trespass; possession of marijuana, less 
than | ounce; resisting arrest; and obstructing a peace officer. 
Campbell appeals, claiming there was insufficient evidence to 
convict her. We moved this case to our docket pursuant to our 
power to regulate the Nebraska Court of Appeals’ caseload and 
that of this court. See Neb. Rev. Stat. § 24-1106(3) (Reissue 
1995). 


BACKGROUND 

On May 21, 1999, Campbell was arrested for driving under 
the influence of alcoholic liquor and her car was towed to 
“Sterrett’s Tow Lot Towing” in Bellevue, Nebraska. On 
Saturday, May 22, Campbell’s friend, Rowena Novy, drove 
Campbell to the tow lot to retrieve Campbell’s car. Upon arriv- 
ing at the tow lot, Alvin Mitchell, a Sterrett’s Tow Lot Towing 
employee, informed Campbell that she could not retrieve her car 
without obtaining the proper paperwork from the Bellevue 
Police Department. Mitchell told Campbell that she would not 
be able to get this paperwork until Monday. Campbell became 
upset and began shouting at Mitchell. Mitchell then told 
Campbell that she needed to leave. However, Campbell locked 
herself in her car and refused to leave. Campbell was unable to 
drive her car away from the tow lot because a tow truck was 
parked in front of her car. 

Mitchell and Novy tried to convince Campbell to get out of 
the car, but Campbell refused. Mitchell then called police. Sgt. 
David Rech arrived at the tow lot and attempted to talk 
Campbell into getting out of her car. Rech told Campbell that 
she would not be arrested if she left the premises peacefully, but 
Campbell refused to exit the car. Rech called for backup, and 
Officer Mark Brazda arrived at the scene shortly thereafter. 

Eventually, Campbell got out of the car. Rech told Campbell 
she was under arrest. Campbell then attempted to give her purse 
to Novy, but the officers did not allow her to do so. The two offi- 
cers attempted to handcuff Campbell to take her into custody, 
but Campbell resisted. Campbell began screaming, swinging her 
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arms, thrashing violently, and trying to break away from the 
officers. Brazda then performed a maneuver called a “straight 
arm bar take down,” which resulted in Campbell’s and both offi- 
cers’ falling to the ground. While the officers continued in their 
efforts to handcuff Campbell, Rech realized his finger was 
injured and that he could no longer assist in handcuffing 
Campbell. The officers then began to lose control of Campbell 
as she attempted to get up. Rech sprayed Campbell with pepper 
spray, and eventually Brazda was able to handcuff Campbell. 

A rescue squad was called. Photographs taken at the scene 
depict Rech’s severely dislocated finger and cuts and scrapes to 
Rech’s knees which he suffered as a result of the scuffle. 

Campbell was taken to the Sarpy County jail. While conduct- 
ing a search of Campbell’s effects, Brazda found a marijuana 
Cigarette and some “Zig-Zag” rolling papers in Campbell’s 
purse. During an interview conducted by Brazda at the jail, 
Campbell stated that she was upset about not being able to get 
her car out of impound but that she did not intend to injure Rech. 

Campbell was charged with third degree assault on a police 
officer under Neb. Rev. Stat. § 28-931 (Cum. Supp. 2000); sec- 
ond degree trespass under Neb. Rev. Stat. § 28-521 (Reissue 
1995); possession of marijuana, less than 1 ounce under Neb. 
Rev. Stat. § 28-416(13) (Cum. Supp. 1998); drug paraphernalia 
under Neb. Rev. Stat. § 28-441 (Reissue 1995); resisting arrest 
under Neb. Rev. Stat. § 28-904 (Cum. Supp. 2000); and 
obstructing a peace officer under Neb. Rev. Stat. § 28-906 
(Reissue 1995). Campbell pled not guilty to all counts. Trial was 
to the court without a jury on December 1 and 3, 1999. 

At trial, Mitchell testified that before Campbell got inside her 
car and locked the door, he told Campbell that she needed to 
leave the tow lot. Novy also testified that Mitchell told 
Campbell to leave, but Campbell refused and instead locked her- 
self in her car. 

There was some dispute in the deatiniony as to when 
Campbell was first informed that she was under arrest. Rech tes- 
tified that Campbell got out of the car and that he told her she 
was under arrest. Rech testified that Campbell then got back in 
the car, slammed the door, and locked herself in again. Rech fur- 
ther stated that Campbell then got back out of the car. At that 
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time, he again informed her that she was under arrest and a scuf- 
fle then ensued. Brazda and Novy testified that Campbell got 
out of the car on only one occasion and was then told she was 
under arrest. The testimony is not disputed, however, that 
Campbell was told prior to the officers’ attempts to handcuff her 
that she was under arrest. Both officers testified that during the 
scuffle, they told Campbell to stop resisting. However, Novy 
testified she did not recall hearing the officers tell Campbell to 
stop resisting. 

During his testimony, Brazda described the specialized train- 
ing he had received regarding the detection of controlled sub- 
stances, including marijuana. Brazda testified that he had 
received 24 weeks of basic training, which included detection of 
controlled substances violations. He also had received “DEA 
schooling,” which dealt with basic apprehension and detection 
of controlled substances violations, attended a “drug interdic- 
tion and criminal interdiction school” instructed by the 
Nebraska State Patrol, and attended a “drug interdiction and 
criminal interdiction course” instructed by the Nebraska Office 
of Highway Safety. Marijuana was one of the controlled sub- 
stances covered by each of these programs. Brazda further testi- 
fied that he had acted as an undercover narcotics officer for 6 
months, during which time he purchased controlled substances 
on a day-to-day basis. Brazda testified that through his training 
and experience, he had smelled marijuana, had seen marijuana, 
and had observed the manner in which marijuana is used. 
Brazda testified that the cigarette found in Campbell’s purse was 
marijuana. Campbell objected to this testimony, asserting that 
Brazda lacked foundation to testify that the substance was in 
fact marijuana. The court overruled the objection. 

The court found Campbell guilty of second degree trespass; 
possession of marijuana, less than 1 ounce; resisting arrest; and 
obstructing a peace officer. The court found Campbell not guilty 
of third degree assault on a police officer and possession of drug 
paraphernalia, determining that the State had not met its burden 
of proof as to those charges. 

On January 28, 2000, Campbell was sentenced to 90 days in 
jail for trespassing, 270 days in jail for resisting arrest, 270 days 
in jail for obstructing a peace officer, and a $100 fine for mari- 
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juana possession, plus costs. The jail sentences were to be 
served concurrently. 

On February 16, 2000, Campbell filed a notice of appeal and 
a poverty affidavit stating that “she is indigent and cannot pay 
the costs on appeal.” Campbell’s affidavit did not include a 
statement of the nature of the action, defense, or appeal, or a 
statement that she believed she was entitled to redress. The dis- 
trict court granted Campbell leave to proceed in forma pauperis. 


ASSIGNMENT OF ERROR 
Campbell claims, restated, that the district court erred in 
determining that the evidence was sufficient to find her guilty 
beyond a reasonable doubt on each of the four counts. 


STANDARD OF REVIEW 

[1] A conviction in a bench trial of a criminal case is sus- 
tained if the properly admitted evidence, viewed and construed 
most favorably to the State, is sufficient to support that convic- 
tion. State v. Lara, 258 Neb. 996, 607 N.W.2d 487 (2000); State 
v. Blackman, 254 Neb. 941, 580 N.W.2d 546 (1998). In making 
this determination, an appellate court does not resolve conflicts 
in evidence, pass on credibility of witnesses, evaluate explana- 
tions, or reweigh evidence presented, which are within a fact 
finder’s province for disposition. Blackman, supra. 


ANALYSIS 


JURISDICTION 

[2] Before reaching the legal issues presented for review, it is 
the duty of an appellate court to determine whether it has juris- 
diction over the matter before it. State v. McCracken, ante p. 
234, 615 N.W.2d 902 (2000). The State claims this court lacks 
jurisdiction over Campbell’s appeal. The State asserts that 
although Campbell filed an affidavit, she failed to file an “appli- 
cation” as required by Neb. Rev. Stat. § 25-2301.01 (Cum. Supp. 
2000), which states: 

Any county or state court, except the Nebraska Workers’ 
Compensation Court, may authorize the commencement, 
prosecution, defense, or appeal therein, of a civil or crimi- 
nal case in forma pauperis. An application to proceed in 
forma pauperis shall include an affidavit stating that the 
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affiant is unable to pay the fees and costs or give security 
required to proceed with the case, the nature of the action, 
defense, or appeal, and the affiant’s belief that he or she is 
entitled to redress. 

[3] The only requirement of an “application” to proceed in 
forma pauperis is that such application “include an affidavit stat- 
ing that the affiant is unable to pay the fees and costs or give 
security required to proceed with the case, the nature of the 
action, defense, or appeal, and the affiant’s belief that he or she 
is entitled to redress.” § 25-2301.01. We determine that as long 
as the poverty affidavit itself includes some indication that a 
defendant is requesting or applying for in forma pauperis status, 
§ 25-2301.01 does not require that a separate application be 
filed in addition to the poverty affidavit. Campbell’s affidavit 
includes both a statement that Campbell “cannot pay the costs 
on appeal,” and a statement that she “requests that the costs of 
the appeal be borne by Sarpy County, Nebraska.” Thus, this 
court does not lack jurisdiction due to Campbell’s failure to file 
an application separate from the affidavit. 

[4] The State additionally claims that the poverty affidavit 
Campbell filed is insufficient because it did not include a state- 
ment of the nature of the action, defense, or appeal, or a state- 
ment that she believes she is entitled to redress. The State claims 
that Campbell’s failure to comply with these additional require- 
ments of § 25-2301.01 prevents the court from obtaining juris- 
diction. In State v. Dallmann, ante p. 937, 621 N.W.2d 86 
(2000), we determined that if a district court grants leave to pro- 
ceed in forma pauperis, this court obtains jurisdiction when the 
notice of appeal is filed and that failure of the affidavit to state 
the nature of the action or that the affiant is entitled to redress 
does not divest this court of jurisdiction. The State’s contention 
is without merit. 

[5,6] The State next claims this court lacks jurisdiction over 
Campbell’s appeal because Campbell’s brief does not contain a 
statement of the basis of jurisdiction as required by Neb. Ct. R. 
of Prac. 9D(1)c (rev. 2000). Jurisdiction is vested in this court 
through the state Constitution and the Legislature, Neb. Const. 
art. V, § 2, and Neb. Rev. Stat. § 24-204 (Reissue 1995). 
Although failure to comply with court rules may in some 
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instances result in this court’s not considering an issue raised in 
the appeal, see State v. Feiling, 255 Neb. 427, 585 N.W.2d 456 
(1998) (court will not consider claim that statute is unconstitu- 
tional when party failed to file notice required by rule 9E), fail- 
ure to comply with rule 9D(1)c is not jurisdictional and therefore 
does not divest this court of jurisdiction. The State’s claim that 
this court lacks jurisdiction due to Campbell’s failure to include 
a jurisdictional statement in her brief is also without merit. 


SUFFICIENCY OF EVIDENCE 

Having determined that Campbell’s appeal is properly before 
this court, we now address Campbell’s claim that the district 
court erred in determining that the evidence was sufficient to 
find her guilty beyond a reasonable doubt. Campbell first con- 
tends that no one told her she was to leave the tow lot premises 
and that therefore there is insufficient evidence to support the 
trespassing conviction. However, since both Mitchell and Novy 
testified that Mitchell told Campbell to leave the premises and 
that Campbell refused, the evidence was sufficient to find 
Campbell guilty of trespass. 

[7-9] With regard to the possession charge, Campbell asserts 
there was insufficient foundation for Brazda to testify that the 
substance he found in Campbell’s purse was marijuana. This 
argument is also without merit. Whether a witness is qualified as 
an expert is a preliminary question for the trial court. State v. 
Stahl, 240 Neb. 501, 482 N.W.2d 829 (1992). A trial court is 
allowed discretion in determining whether a witness is qualified 
to testify as an expert, and unless the court’s finding is clearly 
erroneous, such a determination will not be disturbed on appeal. 
Norman v. Ogallala Pub. Sch. Dist., 259 Neb. 184, 609 N.W.2d 
338 (2000). See, also, Stahl, supra. A person may qualify as an 
expert by virtue of either formal training or actual practical 
experience in the field. Stahl, supra. 

[10] A law enforcement officer who has practical experience, 
received training, or participated in drug investigations involv- 
ing the identification of marijuana may testify as to whether a 
substance in question is marijuana. Stahl, supra; State v. 
Hoxworth, 218 Neb. 647, 358 N.W.2d 208 (1984). Brazda testi- 
fied that he had received specialized training in detection of con- 
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trolled substances and had.acted as an undercover narcotics offi- 
cer, both of which involved the identification of marijuana. 
Through Brazda’s training and experience, he had observed 
marijuana and had observed the manner in which marijuana is 
used. The trial court’s determination that there was sufficient 
foundation for Brazda to testify that the cigarette found in 
Campbell’s purse was marijuana was not clearly erroneous. 

On the charge of resisting arrest, Campbell claims that “the 
testimony is in conflict as to the timing of the announcement of 
the Appellant’s arrest.” Brief for appellant at 9. Campbell further 
claims Novy testified that “she did not hear the officers once tell 
the Appellant to stop resisting.” Jd. These claims are also merit- 
less. Both Novy and the two officers testified that Campbell was 
told prior to the officers’ attempts to handcuff Campbell that she 
was under arrest. Furthermore, Novy did not testify as to 
whether the officers told Campbell to stop resisting; she simply 
testified that she was not sure what the officers said to Campbell 
because “there was a lot of yelling.” 

Contrary to Campbell’s assertions, the evidence clearly 
shows that Campbell resisted handcuffing and struggled with 
the officers after she had been informed that she was under 
arrest. This evidence is sufficient to support Campbell’s convic- 
tion for resisting arrest. See State v. Blair, 230 Neb. 775, 433 
N.W.2d 518 (1988) (evidence that defendant struggled, resisted 
handcuffing, and that it took 10 to 15 minutes to arrest defend- 
ant is sufficient to support conviction for resisting arrest). 

[11] Finally, Campbell claims that because the officers’ con- 
duct instigated Campbell’s conduct, Campbell cannot be found 
guilty of obstructing a peace officer. Evidence showing that a 
defendant resisted handcuffing, struggled with an officer, and 
continued to resist restraint are alone sufficient to sustain a con- 
viction for obstructing a peace officer. State v. Lynch, 223 Neb. 
849, 394 N.W.2d 651 (1986). In the present case, undisputed 
evidence shows that Campbell resisted being handcuffed and 
struggled with the officers. Such evidence is sufficient to sustain 
Campbell’s conviction. 

There was sufficient evidence to find Campbell guilty beyond 
a reasonable doubt on all four counts, and Campbell’s claims to 
the contrary are without merit. 
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CONCLUSION 
For the above-stated reasons, Campbell’s convictions on all 
counts are affirmed. 
AFFIRMED. 
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PER CuRIAM. . 

The Committee on Inquiry of the Second Disciplinary 
District of the Nebraska State Bar Association (Committee) 
charged respondent, Mark D. Kratina, on October 20, 2000, 
with violating his oath of office as an attorney and the following 
provisions of the Code of Professional Responsibility, Canon 1, 
DR 1-102(A)(1) and (5), and Canon 9, DR 9-102, which provide 
as follows: 

DR 1-102 Misconduct. 
(A) A lawyer shall not: 
(1) Violate a Disciplinary Rule. 


(6) Engage in any other conduct that adversely reflects 
on his or her fitness to practice law. 


DR 9-102 Preserving Identity of Funds and Property of 
a Client. 

(A) All funds of clients paid to a lawyer or law firm shall 
be deposited in one or more identifiable bank or savings 
and loan association accounts maintained in the state in 
which the law office is situated and no funds belonging to 
the lawyer or law firm shall be deposited therein except as 
follows: 
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(1) Funds reasonably sufficient to pay account charges 
may be deposited therein. 

(2) Funds belonging in part to a client and in part 
presently or potentially to the lawyer or law firm must be 
deposited therein, but the portion belonging to the lawyer 
or law firm may be withdrawn when due unless the right of 
the lawyer or law firm to receive it is disputed by the client, 
in which event the disputed portion shall not be withdrawn 
until the dispute is finally resolved. 

On November 22, 2000, respondent filed with this court a 
conditional admission of guilt as to the formal charges to which 
relator stipulated. 

Respondent was duly admitted to the practice of law in the 
State of Nebraska on July 2, 1976. Since that time, and at all 
times relevant to these proceedings, respondent was engaged in 
the practice of law in Omaha, Nebraska, and maintained a trust 
account at the First National Bank of Omaha. 

In May 1999, the Counsel for Discipline received a complaint 
regarding respondent’s trust account. The Counsel for 
Discipline filed charges with the Committee on April 17, 2000, 
alleging four counts of violating DR 1-102(A)(1) and (6) and 
DR 9-102(A). The Committee held a hearing on July 19 and 
subsequently determined that it would file formal charges in 
connection with one of the four counts. The disposition of the 
other three counts is not before this court. On October 20, 2000, 
the Committee filed formal charges with this court, alleging that 
Kratina had failed to maintain a balance in his trust account 
equal to or greater than his obligation to a client whose funds 
had been deposited in the account. The formal charges state that 
settlement proceeds from the client’s case were subsequently 
disbursed from Kratina’s trust account. We note that although 
the formal charges allege that Kratina failed to retain adequate 
funds in his trust account, there was no allegation that Kratina’s 
client suffered a loss. 

Respondent filed a conditional admission of charges with this 
court on November 22, 2000. In his conditional admission, 
respondent states as follows: 

{During the relevant time period] Respondent believed 
he had adequate funds in his trust account to cover all obli- 
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gations to his clients and their health care providers but 
does acknowledge what the bank records show. As miti- 
gating factors, Respondent submits that: he maintained a 
trust account as required; all his clients’ funds were 
deposited into the trust account; he maintained a trust 
account ledger which identified these funds; at the conclu- 
sion of each case Respondent provided his client with an 
itemized settlement sheet; all clients and health care 
providers were paid as indicated on the settlement sheets; 
Respondent did not receive any fees before they were 
earned; Respondent did not receive any reimbursement for 
costs before he was entitled to them; Respondent has 
demonstrated that subsequent clients’ funds were not used 
to satisfy the obligations owing to [the client] or other 
clients; and that the records show his bank is not infallible 
in that it had over-charged Respondent ($1,200.00 for a 
$12.00 service charge as reflected in the June, 1999 bank 
statement). Respondent, in November of 1999, installed a 
computer system to monitor his trust account which will 
insure there will never be an imbalance in this trust 
account in the future. 

[Relator] states that Respondent has cooperated fully 
with its investigation of his trust account. 

The conditional admission includes a stipulation between 
respondent and the Counsel! for Discipline regarding the proper 
discipline to be imposed in this case. Respondent and relator 
agreed in the stipulation that in view of the fact that no misap- 
propriations had been shown and the discrepancy in the account 
occurred due to mere negligence, the appropriate discipline in 
this case should be a public reprimand and order that respondent 
retain, at his expense, an accountant to audit his trust account 
every 6 months, for a period of 2 years, and submit the result of 
those audits to the Counsel for Discipline. Compare State ex rel. 
NSBA v. Gleason, 248 Neb. 1003, 540 N.W.2d 359 (1995). 

Based on the conditional admission of respondent and the 
recommendation of the Counsel for Discipline, this court finds 
by clear and convincing evidence that respondent has violated 
DR 1-102(A)(1) and (6) and DR 9-102(A) and that respondent 
should be publicly reprimanded and ordered to retain, at his 
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expense, an accountant to audit his trust account every 6 
months, for a period of 2 years, and submit the result of those 
audits to the Counsel for Discipline. Thus, respondent is hereby 
publicly reprimanded for conduct in violation of the Code of 
Professional Responsibility and his oath of office as a member 
of the Nebraska State Bar Association and is hereby ordered to 
retain, at his expense, an accountant to audit his trust account 
every 6 months, for a period of 2 years from this date, and sub- 
mit the result of those audits to the Counsel for Discipline. 
JUDGMENT OF REPRIMAND. 
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